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PREFACE. 


During  the  nine  years  which  hare  elapsed  since  the  flrst 
edition  of  this  work  was  published,  a  great  many  amendments 
have  been  made  to  the  Code  of  Procedure,  but  numerous  as 
they  are,  they  have  been  made  separately,  and  upon  no  very 
settled  principle.  And  although  the  first  edition  has  been  for 
some  time  out  of  print,  this  edition  has  been  delayed  in  conse- 
quence of  my  haying  been  aware  that  a  strong  feeling  existed 
among  many  of  the  leading  members  of  the  Bar,  especially  at 
Montreal,  that  more  radical  changes  should  be  made.  At  dif- 
ferent times  meetings  have  been  held,  and  reports  made,  em- 
bodying the  views  of  di£ferent  members  of  the  Bar,  and  it  was 
thought  that  the  Legislature  would  adopt  many  of  these.  This 
feeling,  however,  seems  to  have  reached  its  height  about  three 
years  ago,  when  a  Committee  was  appointed  by  the  Bar  of 
Montreal  to  draw  up  a  suggestion  of  amendments.  This  they 
did,  and  the  result  of  their  labors  was  embodied  in  a  report  of 
^hich  the  following  were  the  leading  suggestions  : — 

COURT   OF   QUEEN'S   BENCH. 
Crow  71  Side. 

The  Crown  side  of  the  Court  of  Queen's  Bench  in  Montreal 
to  have  six  terms  instead  of  two. 

The  Quarter  Sessions  to  be  merged  in  the  Queen's  Bench,  as 
in  the  rural  districts,  discretionary  power  to  be  given  to  the 
Judge  in  any  rural  district  (the  appeal  from  which  is  to  Mon- 
treal) to  send  prisoners  for  trial  to  Montreal  as  at  a  Central 
Criminal  Court,  if  it  appears  to  him  that  no  interest  is  a£fected, 
either  where  there  is  a  great  length  of  time  between  commit- 
ment and  the  criminal  term  of  the  district,  or  where  there  are  so 
few  cases  as  to  make  it  unadvisable  to  summon  the  jurors  for 
such  district.  In  such  case  the  judge  to  have  power  to  order 
the  taxation  for  prisoners'  witnesses  under  certain  restrictions, 
to  avoid  abuse. 
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The  terms  of  the  Crown  side  in  Montreal  to  commence  on  a 
certain  day,  in  months  as  much  as  possible  alternate,  leaving 
out  the  months  of  July  and  August,  the  latter  half  of  December 
and  the  first  half  of  January. 

Appeal  Side. 

The  terms  of  this  Court  should  be  abolished,  and  the  judges 
should  have  the  power  to  fix  days  for  hearing  cases  by  rule  of 
practice  or  order;  the  sittings  to  be,  as  far  as  practicable,  con- 
stant at  Quebec  and  Montreal,  during  eight  months  of  the  year, 
leaving  out  July,  August,  September  and  January.  The  de- 
tails of  arrangements  to  be  left  to  the  judges.  A  sixth  judge 
to  be  added  to  the  number  of  the  judges  of  the  court  of 
Queen's  Bench,  the  quorum  to  be  as  at  present,  four.  The 
Court  never  to  sit  more  than  five  judges. 

SUPERIOR  COURT. 

The  present  system  as  to  hearing,  and  merits  and  hearing, 
to  be  continued  as  at  present.  In  the  hearing  and  merits  divi- 
sion two  judges  to  sit  for  hearing  and  merits  as  a  rule.  Cases 
to  be  inscribed  on  one  roll  and  to  be  distributed  between  the 
judges.    If  necessary  and  possible,  three  judges  to  sit. 

Courts  of  Practice  and  Insolvency  to  sit  every  alternate  day. 
The  Court  of  Insolvency  to  be  held  by  the  same  judge  during 
a  year,  saving  vacd,tion. 

The  judges  of  the  Superior  Court  residing  in  the  city  of  Mon- 
treal, not  to  hold  any  courts  in  any  other  district,  nor  any  Cir- 
cuit Court.  A  circuit  judge  to  be  appointed,  wHo  shall  sit  in 
the  city  of  Montreal,  with  jurisdiction  over  the  district  of  Mon- 
treal, as  at  present.  In  case  of  his  illness  or  absence,  such  cir- 
cuit judge  to  have  power  to  name  his  deputy,  who  shall  be  a 
barrister  of  at  least  ten  years'  standing,  the  compensation  of 
such  barrister,  to  be  the  same  as  that  of  the  circuit  judge,  and 
to  be  paid  by  the  Local  Government. 

The  Court  of  Review  to  be  abolished,  save  for  election  cases. 
as  now  provided  by  law.  Motions  for  new  trial,  etc.,  in  jury 
cases,  now  made  before  the  Court  of  Review,  to  be  made  iTefore 
the  judge  sitting  in  the  practice  court. 

The  writs  in  the  Superior  Court  and  Circuit  Court  to  be  the 
English  and  Upper  Canadian  form,  the  party  to  appear  within 
ten  days  of  service  in  Superior  Court  and  five  days  in  the  Cir- 
cuit Court,  and  an  extra  day  for  every  additional  fifty  miles  over 
one  hundred.  Condensed  statement  of  cause  of  action  to  be  en- 
dorsed on  writ,  or  set  forth  in  declaration  or  bill  of  particulars 
annexed. 

If  in  the  opinion  of  the  judge,  on  return  of  the  writ,  further 
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particulars  or  special  declaration  are  necessary,  they  may  be 
ordered  on  application. 

Short  forms  of  declarations  and  pleas  to  be  used.  Defendant 
pleads  :  **  Defense  en  fait.*^  "  Payment  before  institution  of 
action :"  "  Compensation  by  account  hereunto  annexed,"  and 
the  like  sufficient.  No  conclusions  required  either  in  declara- 
tions or  pleas,  unless  ordered  by  the  judge. 

"  Plaintiff  replies  generally,"  sufficient  for  general  repli- 
cation. 

Articulations  and  answers  to  articulations  to  be  abolished. 

Inscriptions  any  time  after  issue  joined. 

Commxaaiona  Rogatoirea  to  issue  to  commissioners  to  take  evi- 
dence in  foreign  parts,  without  interrogatories  or  cross  interroga- 
tories^ to  be  applied  for  within  four  days  of  joinder  of  issue. 
Commission  to  contain  summary  statement  of  facts  to  be  en- 
quired into  and  may  be  directed  to  one  commissioner.  Counsel 
can  be  employed  to  marshal  the  evidence,  and  examine  and 
cross-examine  the  witnesses  on  such  commission. 

Juries  in  all  cases  to  give  a  general  verdict,  save  when  the 
judge  at  trial  requires  them  to  answer  questions  propounded 
by  him.    The  suggestion  of  facts  to  be  abolished. 

By  consentof  parties,  jury  trial  may  be  obtained  in  any  case, 
and  the  number  of  jurymen  may  be  reduced  to  an  uneven 
number,  not  less  than  five,  verdict  to  be  rendered  by  four  out 
of  five,  five  out  of  seven,  seven  out  of  nine,  and  nine  out  of 
eleven.  In  all  cases  in  the  Superior  and  «Circuit  Courts  the 
parties  can  be  examined  as  witnesses  on  their  own  behalf. 
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In  all  matters,  appealfrom  final  judgment  to  be  by  inscription 
for  hearing  before  the  Court  of  Queen's  Bench,  such  inscription 
to  be  made  and  fyled  in  the  prothonotary's  office  of  the  court 
appealed  from,  within  eight  days  from  the  rendering  of  such 
judgment,  the  record  to  be  sent  up  to  the  court  of  Appeals 
within  eight  days  of  inscription. 

Judgment  to  be  executory,  unless  bond  for  debt,  interest  and 
costs  be  given  within  fifteen  days.  If  no  bond  be  given,  de- 
posit of  one  hundred  dollars  for  costs  to  be  made  within  said 
delay  of  fifteen  days,  or  the  judgment  to  be  executory. 

Prothonotary  to  be  entitled  to  $7.50  for  making  up  record 
and  transmitting,  and  $3  on  bond,  said  sums  to  be  deposited 
with  inscription 

Party  appealing  to  appear  within  three  days  of  return  of 
record,  and  to  pay  $10  for  appearance. 

Respondent  to  appear  within  the  same  delay,  and  to  ^a.^  t\i« 
same  fee. 
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Reasons  of  appeal,  and  answers  to  reasons,  abolished  in  all 
cases. 

Printed  faotums  to  be  fyled  within  fifteen  days  of  return  of 
record  in  summary  matters,  in  thirty  days  in  other  matters, 
with  power  to  the  judges  in  term  or  vacation  to  extend  the  time 
on  good  cause  shown. 

Judgment  of  non-pros  to  be  obtained  in  event  of  default  of 
appellant,  either  in  return  of  record  or  non-fyling  of  factum. 
Application  to  be  made,  after  notice,  to  judge  in  chambers, 
with  power  to  him  to  adjudicate  on  costs.  On  default  of  res- 
pondent appellant  to  proceed  ex  parte. 

Where  appeals  from  interlocutory  judgments  are  permitted, 
application  may  be  made  to  a  judge  of  the  Queen's  Bench  in 
chambers,  on  notice  to  opposite  party,  which  judge  shall  have 
all  the  powers  to  decide  thereon  now  vested  in  the  court. 

At  the  meeting  of  the  bar  of  Montreal  to  which  this  report 
was  made,  it  was  upon  motion  adopted. 

It  was  then  moved  by  Joseph  Doutre,  Esq.,  Q.  C,  seconded 
by  Alexander  Cross,  Esq.,  Q.  C, — "  That  the  Legislature  of 
Quebec  be  requested  to  amend  section  9  of  the  78th  chapter  of 
the  Consolidated  Statutes  so  as  to  provide  that  all  the  Judges 
shall  reside  at  Quebec  and  Montreal,  in  the  following  propor- 
tion, ten  (10)  at  Quebec  and  sixteen  (16)  at  Montreal ;  and 
whenever  it  shall  be  necessary  for  the  Judge  of  the  Superior 
Court  to  go  to  another  District  to  fulfil  duties,  the  Chief  Justice 
of  the  Superior  Court  will  indicate  one  of  the  said  Judges  to 
perform  said  duties ;  that  the  fifiice  of  District  Magistrate 
should  be. abolished,  and  District  Judges  appointed,  said  Dis- 
trict Judges  in  penal  matters  to  be  the  same  as  District  Ma- 
gistrates, and  in  civil  matters  hold  the  circuit  court  with 
appeals  to  be  granted  in  all  cases  where  the  amount  involved 
is  over  one  hundred  dollars." 

No  further  action  was  taken  at  this  meeting. 

Subsequently  a  new  committee  was  appointed  to  confer 
with  the  Qovemment  at  Quebec,  with  the  view  of  obtaining 
the  passage  of  an  act  embodying  a  number  of  these  changes. 
A  bill  was  prepared  and  submitted  to  the  legislature,  but  met 
with  so  much  opposition  from  the  members  from  the  rural 
districts  that  it  was  withdrawn.  Commissioners  were  after- 
wards named  by  the  Government  to  consolidate  the  amendments 
to  the  Code  and  make  suggestions.  The  labors  of  these 
gentlemen,  however,  never  seem  to  have  been  laid  before  the 
House,  and  no  action  of  an  important  nature  has  since  been 
taken. 
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Since  the  report  made  by  the  committee  to  the  Bar  at  Mon- 
treal, (which  has  been  given  above,)  several  of  the  changes 
suggested  have  been  adopted,  but  among  the  more  important 
ones  which  still  require  legislation  to  give  them  vitality  are 
those  which  provide  for  shorter  forms  of  pleading,  and  the  re- 
form of  the  Court  of  Appeals,  so  as  to  enable  it  to  sit  more  fre- 
quently, and  thus  clear  off  the  arrears  which  have  accumulated^ 
and  keep  pace  with  the  new  business  coming  before  it.  And  it 
is  to  be  hoped  that  steps  will  be  taken  to  this  end  as  soon  as 
possible. 

I,  at  first,  intended  to  embody  in  this  edition  comments  upon 
the  text  of  the  Code,  and  the  reported  cases  bearing  upon  ques- 
tions of  practice  which  have  been  decided,  but  finally  came  to 
the  conclusion  that  in  doing  so  I  would  take  from  the  book 
its  character  of  a  "  Handy  Manual,"  and  make  it  a  library 
work.  To  have  issued  it  in  that  form,  and  made  it  satisfactory 
to  the  Bar  and  myself,  would  have  involved  my  devoting  to  it 
more  time  and  attention  than  I  have  had  at  my  disposal,  and  at 
the  same  time  have  left  the  want  of  a  manual  unsatisfied. 

The  text  of  the  Code  has  been  altered  in  conformity  with  the 
amendments  up  to  last  session,  and  in  the  preliminary  matter 
will  be  found  the  statutes  since  passed,  bearing  upon  the 
subject.  I  have  also  placed  among  this  introductory  matter 
the  logical  and  lucid  remarks  of  Chief  Justice  Sewell  on 
pleading,  pronounced  in  the  case  of  Forbes  v«.  Atkinson,  as 
originally  published  in  Stuart's  reports,  pages  107  to  116.  Not- 
withstanding the  changes  that  have  since  taken  place,  these  re- 
marks preserve,  almost  intact,  their  original  force ;  and  till  our 
system  is  radically  changed  they  should  be  borne  in  mind  by 
every  practitioner. 

I  would  be  unjust  if  I  closed  these  remarks  without  testifying 
to  the  valuable  aid  I  have  received  in  compiling  this  edition 
from  Messrs.  Armine  D.  KicoUs  and  Wm.  L.  Ross,  Advocates, 
and  upon  whom  in  fact,  a  very  large  part  of  the  labor  has 
devolved. 

I.  W. 

MoifT&BAL,  1880. 
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A  SHORT  DISSERTATION. 


ON 


LAW  PLEADING  IN  LOWER  CANADA. 


BY 


THE  LATE  CHIEF  JUSTICE  SEWELL.* 

Logical,  distinct  and  consistent  pleading  is  essential  to 
the  right  administration  of  justice,  and  to  facilitate  the  attain^ 
ment  of  this  important  object  the  several  forms  of  pleadings, 
contained  in  the  appendix  to  the  rules  and  orders,  have  been 
prescribed.  The  principle,  upon  which  these  forms  are  founded, 
should  be  thoroughly  understood,  and  I  shall  avail  myself  of  the 
opportunity  now  offered,  to  explain  them  generally. 

Every  contested  suit  at  law  consists  of  the  demande  on  one 
side,  and  the  defense  upon  the  other.  Vide  the  words  "  Inten- 
dita  **  et  "  Articulation  deafaitt  *'  in  the  Repertoire,  The  term 
demande  implies  the  representation,  and  the  claim  of  redress, 
which  the  plaintiff,  in  any  instance  or  suit  at  law,  makes 
against  the  defendant,  for  or  by  reason  of  the  facta  which 
constitute  his  cause  of  action ;  and  a  demande  is  therefore  said 
to  be  "  the  exercise  of  a  right  of  action.''  f  The  term  defense, 
on  the  other  hand,  implies  all  that  the  defendant  offers,  by  way 
of  opposition  or  resistance,  against  the  plaintiff's  demande.  X 
The  matters  which  constitute  the  demande  and  the  defense,  in 
any  case,  are  respectively  set  forth  in  the  pleadings  of  the  par- 
ties, which  vary  according  to  the  grounds  upon  which  they  are 
made,  and  the  objects  they  are  designed  to  attain. 

Pleading,  therefore,  is  the  statement  of  the  facts  which  consti- 
tute the  plaintiff's  cause  of  action,  or  the  defendant's  ground  of 
defence,  exhibited  in  writing  in  technical  form.  It  is  the  mode 
of  alleging  that,  which  is  afterwards  to  become  in  evidence  the 
support  of  the  party  by  whom  it  is  alleged,  ||  or,  a  simple 
negatur  of  that  which  is  alleged  by  an  adversary ;  the  former 

*  This  essay  is  taken  from  Stuart's  L.  0.  Eeports,  p.  107. 
f  7,  Pigeau.  33. 

\  1.  Pothier  4to. — Code   Civile,    5.  tit.,  art,  1st.   and  5t.h.- 
II  3.  T.  Rep,  159.— Doug.  278, 
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being  an  affirmative,  the  latter  a  negative  pleading.^  An 
affirmative  pleading  consists  of  two  parts,  the  libel  and  the 
conclusion.  In  the  libel, — or  narration  as  it  is  sometimes 
called, — the  facts  which  constitute  the  grounds  of  the  pleading 
that  is  to  say,  the  premises,  from  which  the  conclusions  in  law 
are  to  follow,  are  alleged  and  set  forth  distinctly  as  to  time» 
place,  person  and  circumstance;  f  without  comment  or  argu- 
ment of  any  kind.  X  And  to  the  libel,  which  should  contain  all 
that  is  necessary  to  justify  the  conclusion  and  no  more,  is  added 
the  prayer  of  the  pleader,  in  apt  words,  for  that  specific  remedy 
or  relief,  to  which  by  law,  the  facts  which  he  has  libelled  entitle 
him,  and  this  is  the  conclusion.  ||  A  negative  pleading,  in 
like  manner,  consists  of  two  parts  ;  of  a  direct  denegation  of 
that  to  which  it  answers,  and  of  the  conclusion,  which  asks  that 
relief  or  remedy  to  which  the  pleader  will  be  by  law  entitled,  if 
that  which  he  denies,  be  not  verified. 

In  the  law  of  England  it  is  a  general  rule  in  pleading,  "  That 
<"  a  mere  prayer  for  judgment  without  pointing  out  the  appro- 
"  priate  remedy,  is  sufficient,  and  that  the  facts  been  shown, 
*'  the  court  ex  officio,  is  bound  to  pronounce  the  proper  judg- 
**  ment,"  §  But  the  reverse  of  this  rule  is  the  principle  of  the 
law  of  Canada.  With  us  the  conclusions  are  held  to  be  essential 
to  the  proceedings,  ^  and  must  contain,  <i  peine  de  nullity,  all 
that  the  judgment  of  the  court  must  comprehend.  ^'^  For 
although  the  conclusions  may  by  the  court  be  allowed  or 
jTejected  in  toto,  or  modified  and  allowed  in  part,  and  rejected  in 
part,  ff  still  what  is  omitted  in  the  conclusions  cannot  be  supplied  • 
oy  the  court,  not  even  if  it  appears  in  substance  in  the  body,  or 
libel  of  the  pleading4t 

The  declaration  is  the  first  pleading  in  every  case.  It  sets 
forth  the  facts  which  constitute  the  plaintiff's  demande,  and  is 
always  an  affirmative  pleading.  Pleae  are  the  pleadings,  which 
set  forth  the  defense  of  the  defendant,  and  these  are  sometimes 
negative,  and  sometimes  affirmative.  A  negative  plea  denies 
the  matters  which  constitute  the  grounds  or  fonds  of  the  plain- 

^  Heinecoius  in  Pandeotas,  part  2,  s.  32. — Brown's  Civil  Law, 
vol.  i.,  p»  35. 

t  1  Pigeau,  296, 270.— 1  Gauret,  4.— Code  Civile,  tit.  2,  art.  1, 
and  tit.  20,  art.  1. 

X  7th  Pothier,  4to.,  66,  art.  4,  c.  3. — Code  Civile,  tit.  20,  art.  1. 

|[  Repertoire,  verbo,  Conclure,  8vo.,  vol.  xiv.,  p.  77. 

§  4th  East.  502,  609;  6th,  lb.  270, 271.— 1st  Chitty,  243,  445. 

IT  14  Vol.  Repertoire,  8vo.,  p.  77.  verbo  Conclure. 

**  14th  Vol.  Repertoire,  8vo,  p.  78.— Code  Civile,  tit.  2,  art.  1. 

tf  14  Vol.  Repertoire,  p.  78  and  17. — Vol.  p.  479,  verbo  De- 
jnande. — L.  C.  Benisart,  verbo.  Conclusions,  vol.  p.  83,  no.  2. 
//  14  YoL  Repertoire,  8vo.,  pp.  76,  78.— 1  Pigeau,  399,  400. 
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tiff's  demande,  and  does  no  more;  but  an  affirmative  plea  cUlege9 
some  new  matter,  which  being  proved,  is  of  itself  sufficient  to 
authorize  a  judgment  for  the  defendant,  notwithstanding  the 
matters  tohioh  constitute  the  ground  or  fonds  of  the  plaintiff*^ 
demande;  and  for  the  purpose  of  this  distinction,  the  word 
difenae  is  used  in  a  second  and  limited  sense ;  a  negative  plea 
being  called  a  ''  difenae  au  fonda"  because  it  impeaches  or 
denies  the  grounds  otfonda  of  the  plaintiff's  demanae  set  forth 
in  his  declaration,  in  opposition  to  an  affirmative  plea  which  is 
called  an  exoej»tion  ^rom  the  Latin  excipere  to  exclude), 
because  it  does  not  impeach  or  deny  the  ground  or  fonda  of  the 
plaintiff's  demande,  set  forth  in  his  declaration,  but  alleges,  and 
relies  entirely  upon  one  or  more  new  matters  as  cause  why  the 
plaintiff's  suit  should  be  delayed  or  dismissed,'^'  and  hence  the 
maxim  reu^  excipiendo^  actor, ^ 

The  remainingjpleadings  known  in  the  law  of  Canada,  are 
anawera  and  repUeationa,  the  pleading  which  is  put  in  by  a 
plaintiff,  in  answer  to  an  affirmative  plea  filed  by  a  defendant, 
being  an  anawer  ;  and  the  pleading  which  is  put  in  by  a  plain- 
tiffin  reply  to  a  negative  plea,  or  by  a  defendant  in  reply  to  a 
plainUfT's  answer  to  an  affirmative  plea,  being  a  replication.^^ 
Thus  much  being  generally  premised  witii  respect  to  the  plead- 
ings which  occur  In  the  tjourse  of  ordinary  suits,  the  nature  of 
each  may  now  be  more  particularly  considered. 

The  declaration  is  a  specification  of  the  matters  that  consti- 
tute the  plaintiffs  cause  of  action,  an  accurate  and  logical 
statement  of  his  complaint  or  charge  against  the  defendant; 
and  of  the  remedy  in  law  for  which  he  demands  judgment. 
In  this  pleading  the  plaintiff  is  required,  d  peine  de  nullitS,  to 
narrate  and  libel  distinctly,  as  to  time,  place,  person,  and  cir- 
cumstance, the  several  facts  upon  which  he  prosecutes,  and 
which  he  intends  to  prove  in  evidence ;  ||  all  of  which  he 
therefore  offers  "  to  verify, prove  and  maintain  when  and  as  the 
court  shall  direct  " ;  averring  the  whole  ''  to  be  well-founded  in 
fact  and  in  law ";  and   praying,  by  his  conclusion,  that  the 

*  Heineccius  Elementa  Jur.  Civ.  p.  395,  tit  13,  art.  1277. — 
Heineccius  in  Pandectas,  part  ii.,  s  42. — 7  Pothier,  4to.  14. — 
De  la  Jann^s,  vol.  ii.,  p.  406,  tit.  29,  art.  629. — L.  C.  Denizart, 
▼ol,  viii.,  p.  166,  verbof  Exceptions,  sec.  1,  no.  1. — 1  Pigeau, 
150. — Jousse,  Id^e  de  la  Justice  Civile,  tit.  3,  part  ii,  sec.  1, 
art.  5,  page  63. — Erskine's  Institutes,  p.  663. 

f  Repert.  8vo.,  vol.  iv.,  p.  363. — Jousse  Id^e  de  la  Justice 
Civile,  p.  63. 

X  Prov.  Ord.  25  Geo.  III.,  c.  2,  s.  13. 

II  Code  Civile,  tit.  11,  art.  1. — I    Gauret,   4. — Repettovt^)^ 
▼ol.  8vo.  p.  4,  verbo  adjournment 
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court,  under  the  authority  of  its  jurisdiction,  will  **  compel  the 
defendant  to  appear/'  and  **  to  answer  unto  him,  the  plaintiff, 
of  (i.e.,  concerning)  the  demande  contained  in  his  declaration/' 
and  will  award  to  him  the  appropriate  remedy  in  law,  which  he 
specifically  sets  forth  and  alleges  to  be  the  legal  result  of  the 
premises.'^'  By  the  king's  writ  or  process  ad  respondendum, 
the  defendant  is  summoned  to  appear  and  to  answer  to  the 
demande  of  the  plaintiff  contained  in  his  "  declaration  " ;  f 
and  if  he  appears  (to  prevent  a  judgment  against  him  by  pro- 
ceedings exparte^j  he  must  anatoer,  or  show  '*  that  by  law  he  ia 
not  bound  to  anawer." 

This  constitutes  the  first  great  division  in  pleas ;  for,  as  It 
would  be  contrary  to  law  to  compel  a  defendant  to  answer  to 
a  demande,  who  is  not  bound  by  law  to  do  so,  and  consequently 
what  no  court  lawfully  can  do ;  "  whether  he  be  or  be  not  bound 
to  answer,"  must  necessarily  be  a  preliminary  inquiry  in  all 
cases  in  which  the  defendant  contends,  "  that  he  is  not  bound 
to  answer."  For  which  reasons,  if  he  does  contend  "  that  he  is 
not  by  law  bound  to  answer,"  he  is  required  to  file,  in  limine 
litia,  his  plea  or  pleas  to  this  effect,  without  answering  the 
demande  ;  and  hence  such  pleas  are  sometimes  called  '^  'preli- 
minary pleas,"\  But  as  the  principal  allegation  of  every 
such  plea  is,  ''  that  in  this  cause,  the  court  of  our  lord  the 
king  now  here,  by  law  cannot  proceed,"  ||  they  are  more 
technically  distinguished  from  pleas  which  answer  the  demande 
(and  are  thence  called  **  pleaa  to  the  action  ")  by  the  title  of  "fins 
de  non  procdder."§  A  preliminary  plea,  or  "Jin  de  non 
pr odder,**  from  its  nature,  cannot,  in  any  case,  be  a  negative 
plea.  A  negative  plea  necessarily  takes  issue  upon  the  facts 
stated  in  the  declaration,  and  the  defendant,  by  such  a  plea, 
instead  of  showing  "  that  he  is  not  by  law  bound  to  answer," 
would,  in  fact,  answer  the  demande.  As  the  defendant  must 
therefore  plead  affirmatively,  the  matter  on  which  he  relies  for 
the  support  of  his  averment  ("  that  he  is  not  by  law  bound  to 
answer  "),  all^n^  de  non  procdder  are  exceptions.  For  the  same 
reason  (that  is,  because  they  cannot  answer  the  demande),  fins 
de  non  proc4der  cannot  put  in  issue  the  right  of  action,  as  it 
respects  either  of  the  parties,  or  the  subject  of  the  suit ;  they 
have,  in  truth,  relation  to  the  court  only,  and  are  founded  upon 

*  Bules  and  orders,  p.  233. 

t  2b.  p.  191. 

X  Rules  and  orders,  sec.  7,  art.  7,  p.  68. 

II  /6.  pp.  234  and  235. 

§  L.  C.  Denizart,   vol.   ii.,  p.  638,   verbo.  Fin   de  non  pro- 

o^der,  8.  1 Serpillon,  p.  64,  note  2. — Jou&bq  CoA..  CW.,  NCk\.\., 

/>'  182, — Bepertoire,  vol.  xxv.,  Bvo.,  p.  62. 
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the  principle  of  eome  defect  of  authority  in  the  court  to  compel  an 
anarcerj*  the  matter,  which  they  allege,  tending  upon  this 
ground  solely,  '*  to  defeat  the  present  proceedings*^  without  in- 
quiry whether  the  plaintiff  hath  or  hath  not  a  right  of 
action ;  f  and  therefore,  fint  de  non  procider  do  not  pray, 
"  that  the  action  may  he  dismissed";  but,  "  that  the  writ  and 
process  ad  respondendum,  and  the  declaration,  and  each  of  them, 
he  declared  null  and  of  no  eflFect  whatever,"  or,  "  that  all  pro- 
ceedings be  stayed  until,  &q.",  according  to  the  legal  import  and 
effect  of  the  matter  pleaded.  % 

Fins  de  nonprociaer  are  divided  into  three  classes,  and  have 
reference — ^To  the  jurisdiction  of  the  court;  to  the  form  of  the 
proceedings ;  or  to  some  exemption  from  the  common  obligation 
to  answer,  to  which  the  defendant  is  entitled. 

The  defendant  therefore  may  show,  that  he  is  not  by  law 
bound  to  answer  to  the  demande  of  the  plaintiff  in  his  declara- 
tion eontained,  by  pleading. 

1.  That  by  reason  of  some  matter,  which  he  (the  defendant) 
alleges  and  sets  forth,  "  The  court  by  law  cannot  proceed  in 
the  cause  nor  compel  him  to  answer  in  any  manner  unto  the 
demandcf  nor  in  any  way  take  cognizance  of  the  action  of  the 
plaintiff,  if  any  he  hath,  Ac." || /or  taant  of  jurisdiction  ;  and 
this  is  the  exception  declinatoire,  § 

2.  That  by  reason  of  some  imperfection,  defect,  or  want  of 
form  in  the  proceeding,  i.e.,  apparent  upon  the  face  of  the 
proceedings  (7  Pothier,  15),  as  in  the  writer  declaration,  which 
he  specifically  sets  forth,  and  of  some  law,  rule  or  order  which 
he  also  sets  forth,  "  the  court  cannot  proceed  in  the  cause,  nor 
compel  him  to  answer,  in  any  manner,  unto  the  demande" 
because  the  proceedings  are  null  ;  and  this  is  the  exception  b.  la 
forme,  IT 

3.  That  by  reason  of  some  matter  which  he  alleges  and  sets 
out,  "  the  court  cannot,  at  this  time,  proceed  in  the  cause,  nor 
compel  him  to  answer,  in  any  manner,  unto  the  demande.** 
because  the  matter  so  pleaded  is  such  as  entitles  the  defendant, 

*  Serpillon,  p.  54,  note    2. 

t  lb  p.  54,  note  2. 

t  Rales  and  orders,  p.  236.     1  Pig.  162. 

II  Rules  and  orders,  p.  234. 

§  L.   C.   Denizart,  vol.    viii.,   p.    638.    verbo.   Fins   de   non 
proc6der,  sec.  2. — 7  Pothier,  17. — Jousse,  C.  C,  vol.  i.,  p.  182.— 
Repertoire,  verbo.  Fin.,  vol.  xxv.,  8vo.,p.  62. — Serpillon,  p.  54, 
note  2. 

IT  RnlesADd  orders,  p.  236. — Jousse,  C.  C,  vol.  i.,  p.  ^^*^:77" 
Z.  C.  Denizart,  verbo,  Fids  de  non   procfeder,    sec.  i,  vo\.  n\\\.» 
p.  638.— Repertoire,  verbo,  Fin.  vol.  xxv.,  8vo.  p.  62.—*!  '?o\..'V^» 
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at  thU  time  by  law,  to  an  exemption  from  the  common  obligation 
to  answer ;  and  this  is  the   exception  dilatoire.  ^ 

When  fine  de  non  procdder  are  allowed,  the  instance  or  suit  is 
either  suspended  until  the  court  has  authority  to  proceed,  and 
to  compel  an  answer,  or  the  writ  and  process  ad  respondendum 
and  the  declaration  are  declared  to  be  null  and  of  no  effect ; 
the  defendant  in  the  latter  case  being  discharged  or  dismissed 
out  of  court,  and  the  plaintiff  obliged  to  sue  out  a  new  process 
ad  respondendum ;  but  when  they  are  overruled  as  frivolous, 
the  defendant,  within  the  time  limited  by  the  practice  of  the 
court,  is  bound  "  to  answer  to  the  plaintiff  of  the  demande  con- 
tained in  his  declaration,*'  by  a  pUa  to  the  action,  of  which  we 
will  now  enquire,  f 

As  that  is  the  preliminary  plea,  or  Jin  de  non  procSder,  which 
Questions  the  authority  of  the  court  to  compel  an  answer,  and 
aoes  not  put  in  issue  the  right  of  action,  as  it  respects  either  of 
the  parties  to  the  suit,  or  the  subject  matter  of  the  suit ;  so  e 
converso,  a  plea  to  the  action  is  that  which  does  put  in  issue  the 
right  of  action,  as  it  respects  the  parties  or  the  subject-matter 
of  the  suit,  and  does  not  question  the  authority  of  the  court  in 
any  manner. 

The  right  of  action  is  put  in  issue  by  a  negative  plea,  deny- 
ing the  case  stated  in  the  declaration,  in  point  of  fact,  or  in 
point  of  law  ;  and  all  such  pleas  are  *'  defenses  au  fonds  '*  /  for, 
as  they  contest  the  very  ground  or  fonds  of  the  plaintiff's 
demande,  by  denying  the  truth  of  the  facts  set  forth  in  his 
declaration,  or  the  validity  of  the  law  which  he  avers  to  be  the 
result  of  the  facts  set  forth,  they  are  distinguished  from  other 
pleas  and  from  the  aggregate  of  pleas  (which  is  implied  by  the 
word  defense  in  its  general  acceptation)  by  the  particular  de- 
scriptive title  of  *'  defenses  au  fonds."  J  The  right  of  action 
is  also  put  in  issue  by  any  affirmative  plea,  which  sets  forth 
and  pleads  any  matter  relating  either  to  the  parties  or  to  the 
subject  of  the  suit,  which  of  itself  is  sufficient  in  law  to  autho- 
rise a  judgment  for  the  defendant,  notwithstanding  the  facts  set 
forth  in  the  declaration  of  the  plaintiff ;  and  all  such  pleas,  for 
the  reasons  before  given,  are  exceptions  ;  ||  but  as  exceptions 
of  this  kind  have  a  tendency  in  law  to  bar  the  plaintiff's  action 
for  ever,  or  to  abate  it,  until  the  disability,  or  other  effect  of  the 
matter  pleaded,  shall  have  been  removed,  they  are  distinguished 


*  L.  C.  Denizart,  vol.  viii.,  p.  638.  verbo,  Fins  de  non 
proc6der,  ss.  1  and  2, — Repertoire,  verbo.  Fin.  vol.  xxv.,  8vo., 
p.  62,     7   Pothier,   16. 

f  Rules  and  orders,  sec.  7,  arts.  8  and  9,  pp.  68  and  69. 

i  7  Pothiar,  14. 

}}    Vide  ante. 
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from  that  class  of  exceptions  which,  under  the  title  of  prelimi- 
nary pleas,  or  Jina  de  non  proc^der^  tend  merely  to  show  that  the 
defendant  is  not  bound  to  answer  ;  by  the  descriptive  title  of 
" exceptions p^remptoires  en  droit" ;  the  word  p^remptoire  (from 
the  Latin  perimere,  to  destroy)  being  used  to  express  their  legal 
effect.  * 

It  is  obvious  that  a  defendant  can  have  but  two  sources  of 
defence, — his  own  strength  and  the  weakness  of  his  adversary ; 
and,  consequently,  all  pleas  to  the  action  must  be  either  **  ex- 
ceptiona  piremptoirea  en  droit,"  or  **  difenaea  au  fonda" — the 
former  comprehending  all  pleas  to  the  action  which  are  founded 
upon  the  defendant's  own  strength,  that  is,  upon  new  facts  not 
stated  in  the  declaration,  upon  which  (having  set  them  forth) 
they  tender  an  iaaue  to  the  plaintiff ;  the  latter  comprehending 
all  pleas  to  the  action  which  are  founded  upon  the  weakness  of 
the  plaintiff,  that  is,  upon  the  intrinsic  inefficiency  of  the  case, 
which  he  sets  forth  in  his  declaration,  in  fact  or  in  law,  upon 
which  they  take  iaaue. 

As  every  difenae  aufonda  refers  entirely  to  the  matter  which 
is  stated  in  the  declaration,  and  is  granted  wholly  upon  the 
insufficiency  of  that  matter,  in  point  of  fact,  or  in  point  of  law, 
to  support  the  plaintiff's  suit,  a  direct  denegation  of  the  fact, 
or  of  the  law,  is  all  that  is  requisite  in  such  pleas  to  put  the 
right  of  action  safely  in  issue  with  respect  to  the  defendant, 
and  to  throw  the  onus  probandi  upon  the  plaintiff.  But  where 
the  demande  must  be  answered  by  new  facts  not  stated  in  the 
declaration,  the  defendant,  for  his  own  safety,  must  necessarily 
set  them  forth  with  certainty  as  to  time,  place,  person,  and  cir- 
cumstances ;  for  if  he  does  not,  the  facts,  on  which  he  relies  for 
his  defence,  cannot  benefit  him,  because  they  cannot  be  shown 
to  the  court  in  evidence ;  it  being  one  among  the  first  principles 
of  pleading,  that  the  court  must  judge  aecundum  allegata  et 
probata ;  and  that  although  facts  only  should  be  stated  in 
pleading,  yet  all  material  facts  must  be  set  out  to  enable  the 
court  to  declare  the  law,  which  arises  upon  such  facts,  and 
authorizes  a  judgment  for  the  defendant  (notwithstanding  the 
facts  set  forth  in  the  plaintiff's  declaration),  and  to  apprise  the 
plaintiff  of  what  is  meant  to  be  proved,  and  thereby  enable  him 
to  deny  what  is  alleged,  or  to  aver  new  matter  in  answer  to  it, 
and  to  come  prepared  with  proof,  according  to  the  exigencies  of 
the  case,  f 

Pleas  of  "  d^fenae  au  fonda  "  are  divided  into  two  classes. 
1.  "  D4fenae  aufonda  en  droit,*  which  denies  the  law  averred 
by  the  plaintiff  to  be  the   result  of  the  matters   stated  in  the 

*  1  Bornier,  39. — 1  Pigeau,  151. 

t  Code  Civile,  tit.  20,  art.  1.— Chitty,  217. 
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declaration  j  *  and  (2.)  **  Defense  au  fonda  en  fait,"  which 
denies  the  trath  of  the  matters  stated  in  the  declaration.t 
In  the  ddfenae  aufonda  en  droit,  the  defendant  for  "  answer  au 
fond*  to  the  demande  of  the  plaintiff  in  his  declaration  con- 
tained/' avers,  "  that  the  allegations  of  the  plaintiff  and  the 
matters  and  things  in  his  declaration  set  forth  and  contained, 
and  each  and  every  of  them,  is  and  are  wholly  and  altogether 
unfounded  in  law^  and  not  sufficient  therein  for  the  plaintiff  to 
have  or  maintain  agftiost  him  (the  defendant)  the  conclusions 
in  his  declaration  taken,  or  any  or  either  of  them,  or  the  action 
oi  him  (the  said  plaintiff)  in  this  behalf,"  and  therefore  (by 
his  conclusions)  "  he  prays  that,  by  the  judgment  of  the  court, 
the  action  of  the  plaintiff  in  this  behalf  may  be  dismissed/';^ 
In  the  defense  au  fonda  en  fait,  the  defendant  in  like  manner, 
for  "  answer  au  fonda  to  the  demande  of  the  plaintiff  in  his 
declaration  contained,"  avers,  "  that  the  allegations  of  the 
plaintiff,  and  the  matters  and  things  in  the  said  declaration 
contained  and  each  and  every  one  of  them,  is  and  are  wholly  and 
altogether  unfounded  in  fact  and  untrue,  &c.",  and  therefore 
(by  his  conclusion)  "he  prays  that,  by  the  judgment  of  the 
court,  the  action  of  him  (the  said  plaintiff)  in  this  behalf  be 
dismissed."  || 

Pleas  of  **  exceptions  pdremptoirea  en  droit  **  are,  in  like 
manner,  divided  into  two  classes  :  1.  Perpetual  §  exceptions 
piremptoirea  en  droit  j  and  (2.)  temporary  exceptions  piremp- 
toirea  en  droit ;  and  these  distinguishing  titles  are  derived  from 
the  legal  effect  of  these  pleas  respectively.  Both  are  equally 
peremptory,  because  both  equally  destroy  the  action  to  which 
they  are  pleaded,  but  their  ulterior  effect  is  not  the  same.  A 
judgment  in  favor  of  the  defendant,  upon  a  perpetual  exception 
piremptoire  en  droit,  is  a  perpetual  bar  to  the  action  in  which  it 
is  pronounced  and  hence  the  name  of  **  exception  per p6tuelle/' 
But  a  judgment  in  favor  of  a  defendant,  upon  a  temporary 
exception  piremptoire  en  droit,  does  no  more  than  abate  the 
plaintiff's  action,  until  the  disability,  or  other  effect  of  the 
matter  pleaded  and  allowed,  IT  is  removed,   and   therefore  it 


*  7  Pothier,  14. 

t  rb, 

%  Rules  and  orders,  p.  244. 

II  76.  p.  246. 

9  See  1  Pigeau,  p.  150.  "  Ces  moyens  sont  appell^s  excep- 
tions du  Latin  excipere  (exclure)  parcequ'ils  tendent  i  exclure 
le  domandeur  de  poursuivre  sa  demande  aoitpour  un  temps,  aoit 
pour  toujour  a," 

IT  1  Jousse,   C.    C,  189.       The   epithets    "perpetuue,"    and 

temporales,"  were  applied  to  exceptions  in  the  Roman  law. 
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is  a  bar  to  the  action /or  a  time  onlyy  and  hence  the  title  of  ex' 
eeption  temporairCf  a  plea  ad  instantiam  perimendam  : 

In  the  perpetual  exception  p^remptoire  en  droit,  the  defendant, 
"  for  anawer  unto  the  demande  of  the  plaintiff  in  his  declaration 
contained/'  sets  forth  and  libels  the  special  facts  which  consti- 
tute the  ground  of  his  exception,  which  he  offers  to  proye 
"  when  and  as  the  court  shall  direct/'  averring  that  by  reason 
thereof,  "  the  plaintiff  6y  law  cannot  at  any  time  have  or  main- 
tain any  action  against  him  (the  defendant),  for  or  by  reason 
of  the  matters  or  things  in  his  declaration  set  forth  and  alleged, 
or  of  any  or  either  of  them  ";  and  therefore  (by  his  conclusion) 
he  prays  "  that /or  the  causes  aforesaid^  by  the  judgment  of  the 
court,  the  action  of  the  plaintiff  in  this  behalf  may  be  dis- 
missed." *  In  the  temporary  exception  p4remptoire  en  droit, 
the  defendant,  in  like  manner,  "for  answer  unto  the  demande 
of  the  plaintiff  in  his  declaration  contained,"  sets  forth  and 
libels  the  special  facts  which  constitute  the  ground  of  the  ex- 
ception, which  he  offers  "  to  prove  when  and  as  the  court  shall 
direct,"  averring  that,  by  reason  thereof,  *'  the  plaintiff  hy  law 
cannot,  at  this  time,  have  or  maintain  his  action  against  him 
(the  defendant),  for  by  reason  of  the  matters  and  things  in 
his  declaration  set  forth  and  alleged,  or  of  any  or  either  of 
them,"  and  therefore  (by  his  conclusions)  he  prays  "  that  /or 
the  catuea  aforesaid^  by  the  judgment  of  the  court,  the  action 
of  the  plaintiff  in  this  behalf  be,  for  the  present,  f  dismissed." 

Exceptions  piremptoire  en  droit  do  not  impeach  or  deny  the 
case  stated  in  the  declaration,  and  therefore  cannot,  in  any  in- 
stance, involve  or  call  for  any  consideration  of  the  intrinsic 
merits  of  that  case ;  as  the  exeeptio  of  the  Roman  law  and  the 
plea  in  chancery,  "  they  insist  that  the  matter  of  the  demande 
is  not  to  be  put  in  issue."  (Gilbert's  Forum  Romanum,  p.  64.) 
They  invariably  set  forth  some  new  matter,  which  shows  (not- 
withstanding the  matter  set  forth  in  the  declaration)  that  the 
plaintiff's  action  must  by  law  be    dismissed  for  the  present,  or 


vide  Harris's  Justinian's  Institutes,  lib.  4,  tit.  13,  §  10,  p.  341. — 
Pothier's  Pandects,  vol.  iii.,  p.  251. — Ferri^re  Just,  Instit., 
vol.  vi.,  pp.  274  to  278. — Brown's  Practice  of  the  Civil  Law, 
1st  editition,  vol.  ii.,  p.  32.  The  same  distinctiun  prevails  in  the 
law  of  England  between  abatement  and  bar,  which  are  some- 
times called  temporary  bar  and  perpetual  bar.  Vide  Le  Bret  v. 
Papillon,  4  East,  505. 

"^  Rules  and  orders,  243,  244. 

f  Rules    and  orders,  241,  242 2   Pothier,    4to.,  p.  729.— I 

Pigeau,  199.— Repertoire,  8vo.,  vol.  xvii.,  p.  479.  verba 
Demande. 
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for  ever."^  Bat  as  the  new  matter  which  they  set  forth  is 
sometimes  foreign  to  the  matter  set  forth  in  the  declaration  and 
sometimes  connected  with  it — sometimes  has  reference  to  the 
merits  of  the  plaintiff's  demand,  and  sometimes  has  none, — 
they  are  diBtingaished  (by  reference  to  that  which  they  allege, 
and  on  which  they  are  respectively  founded)  into  "Jina  de  non 
reeevoir,"  and  '*Jin9  de  non  vtdoir"  \  Those  exceptions  Skrejina 
de  non  reeevoir  in  which  the  matter  set  forth  is  sufficient  in  law 
(whether  the  case  stated  in  the  declaration  he  true  or  false)  to 
authorize  a  judgment  in  the  defendant's  favor,  dismissing  the 
plaintiff's  action  for  the  present,  or  for  ever,  as  where  the  de- 
fendant pleads,  that  the  plaintiff  is  an  alien  enemy,  which  is  a 
temporary  exception  piremptoire  en  droit,  or  pleads  the  long 
prescription  of  thirty  years,  which  is  a  perpetual  exception 
piremptoire  en  droit ;  %  and  such  exceptions  are  denominated 
fins  de  non  reeevoir,  because  the  matter  which  they  plead  shows 
that  the  plaintiff  cannot  legally  be  received  or  admitted  by  the 
court  to  prosecute  the  suit  which  he  has  instituted.  ||  Those 
exceptions  on  the  other  hand,  are  fins  de  non  valoir,  in  which 
the  matter  set  forth  necessarily  admits  and  confesses  the  case 
stated  in  the  declaration,  but  avoids  or  discharges  it  for  the 
present,  or  for  ever,  and  is  therefore  sufficient  in  law  to  autho- 
rize a  judgment  in  the  defendant's  favor  dismissing  the  plain- 
tiff's action ;  as  where  the  defendant  pleads  "  term  for  payment 
unexpired,"  which  is  an  exception p4remptoire  en  droit  temporaire, 
or  pleads  **  accord  and  satisfaction,"  or  "  chose  jugie  "  (res  judi- 
cata) which  are  exceptions  p^remptoires  en  droit  perpetuelles 
and  such  exceptions  are  denominated  **fin8  de  non  valoir,*^ 
because  the  matter  which  they  plead  shows  that  although  the 
plaintiff  may  have  a  legal  cause  of  action  hereafter,  or  hereto- 
fore had  a  legal  cause  of  action,  yet,  that  he  cannot  now  avail 
himself  of  it.  §     Fins   de   non    reeevoir    and  fins  de  non  valoir 

'^  The  office  of  a  plea  in  bar  at  law  or  in  equity  is  to  confess 
the  right  to  sue,  avoiding  that  by  matter  dehors — giving  the 
plaintiff  an  acknowledgement  of  his  right,  independent  of  the 
matter  alleged  by  the  plea, — that  is,  the  plea  admits  the  bill, 
but  interposes  matter,  which,  if  true,  destroys  it.  Per  Lord 
Chancellor — 6  Vesey,  jun.,  597. 

f  1  Bornier,  39,  note  1. 

X  1  Pothier,  346. 

II  1  Pigeau,  165-8.— L.  C.   Den.  p.  638. 

§  Rodier,  75.  1  Bornier,  39.  It  is  a  rule  in  English  plead- 
ing, that  a  party  justifying  must  admit  the  fact,  (3rd  T.  R. 
p.  298,  Taylor  v.  Cole.)  Every  plea  in  justification,  says  Ser- 
jeant  Wiliama  in  Saunders,  states  circumstances  which  either 
excuse  the  fact  complained  of  or  show  it  to  \>«  \awt\i\,    'Stoxa 
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are  thus  sometimes,  in  their  effect,  perpetual — sometimes  tem- 
porary ;  hut  the  classes  of  exceptions  pkremptoirea  en  droit  per" 
pittiellea  and  exceptions  piremptoires-  en  droit  temporaires  com- 
prehend the  entire  list  of  fins  de  non  recevoir  and  fins  de  non 
valoir,  and  the  two  ^atter  are  therefore  subdivisions  enlyof  the 
two  former.  * 

To  pleas  of  defense  au  fonds  en  droit  f  or  en  fait,  because  they 
are  negative  pleas  and  take  issue,  nothing  can  be  offered  on  the 
part  of  the  plaintiff  but  a  general  replication,  f  by  which  the 
issue  being  completed,  the  pleadings  are  concluded.  But  to 
pleas  of  exception,  because  tney  are  affirmative  pleadings,  and 
tender  an  issue,  the  plaintiff  must  put  in  answer,  which  is 
either  general  or  special. 

A  general  answer  takes  issue  upon  the  matter  of  the  excep- 
tion, by  a  general  denegation  ;  X  ^^^  such  general  answer  com- 
pletes the  issue,  and  consequently,  concludes  the  pleadings  ;  || 
but  a  special  answer  tenders  a  new  issue  by  setting  forth  fresh 
matter  in  answer  to  the  matter  of  the  exception,  which  is  suffi- 
cient to  destroy  it,  and  in  such  case  the  issue  is  not  completed 
by  a  general  replication,  on  the  part  of  the  defendant,  to  such 
special  answer,  §  although  the  legislature  has  forbid  the  use  of 
all  further  pleadings. IT** 

its  nature,  therefore,  it  must  confess  the  fact,  otherwise  it  is  no 
justification,  but  a  denial,  of  the  fact,  and  amounts  to  the 
general  issue. — William^s  Saunders,  vol.  i.,  p.  28,  notes  1  and 
14;  note  3  cites  Taylor  v.  Cole,  3  T.  R.  298 ;  Gibbons  v.  Pepper, 
1  L.  Raym.  38  j  Wils.  411,  412 

*  Rodier,  75,  76. 

f  Rules  and  orders,  231. 

i  Rules  and  orders,  220,  222,  224. 

II  Rules  and  orders,  sec.  7,  art.  21,  p.  76. 

§  lb.  229. 

T  Ord.  Geo.  Ill,  c.  2,  s.  13. 

**  The  Code  of  Procedure  now  allows  other  pleadings  by 
permission  of  the  court. — Art.  148,  §  3,  p.  2^,  post. 


STATUTES 


AND 


PROCLAMATION 

IN  CONNECTION  WITH 

THE    CODE    OF    CIVIL   PROCEDURE 

OF 

LOWER  CANADA. 


AN    ACT 


Respecting  thk  Codification  op  the  Laws  op  Lower  Canada 

BRLATIYB   TO    CiVIL   MATTERS    AND    PbOCFDURK. 

(^Consolidated  Statutes  for  Lower   Canada,  Chapter  II.) 


WHEREAS  the  laws  of 
Lower  Canada  in  ciril 
matters  are  mainly  those 
which,  at  the  time  of  the 
cession  of  the  conntry  to  the 
British  Crown,  were  in  force 
in  that  part  of  France  then 
goyemed  by  the  custom  of 
Paris,  modified  by  provincial 
statutes,  or  by  the  introduc- 
tion of  portions  of  the  law  of 
England  in  peculiar  cases ;  and 
it  therefore  happens  that  the 
jgreat  body  of  the  laws,  in  that 
mvision  of  the  proyince,  exist 
only  in  a  language  which  is 
not  the  mother  tongue  of  the 
inhabitants  thereof  of  British 
origin,  while  other  portions  are 
not  to  be  found  in  the  mother 
tongue  of  those  of  French 
origin ;  And  whereas  the  laws 
and  customs  in  force  in  France, 
at  the  period  above  mentioned, 
have  there  been  altered  and 
reduced  to  one  general  code, 
80  that  the  old  laws  still  in 
force  in  Lower  Canada  are  no 
longer  re-printed  or  commented 
upon  in  France,  and  it  is  be- 
coming more  and  more  difficult 
to  obtain  copies  of  them,  or  of 
the  commentaries  upon  them  ; 
And  whereas  the  reasons  afore- 


said, and  the  great  advantages 
which  have  resulted  from  codi- 
fication, as  well  in  France  as 
in  the  state  of  Louisiana,  and 
other  places,  render  it  mani- 
festly expedient  to  provide  for 
the  codification  of  the  civil 
laws  of  Lower  Canada :  There- 
fore, her  majesty,  by  and  with 
the  advice  and  consent  of 
the  Legislative  Council  and 
Assembly  of  Canada,  enacts  as 
follows : 

1.  The  governor  may  ap- 
point three  fit  and  proper  per- 
sons, barristers  of  Lower 
Canada,  to  be  commissioners 
for  codifying  the  laws  of  that 
division  of  the  province  in  civil 
matters,  and  two  fit  and  proper 
persons,  being  also  such  bar- 
risters, to  be  secretaries  to 
the  commission,  one  of  whom 
shall  be  a  person  whose  mother 
tongue  is  English  but  who  is 
well  versed  in  the  French  lan- 
guage, and  the  other  a  person 
whose  mother  tongue  is  French 
but  who  is  well  versed  in  the 
English  language. — 20  Y.,  c. 
43,  s.  1. 

2.  Any  judge  or  judges  of 
the  court  of  queen's  bench  or 
of  the  supeiioT  couit  ol\iQrn«t 
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Canad?^  may  be  appointed  a 
commissioner  or  commission- 
ers under  this  act ;  and  if  any 
snch  judge  is  so  appointed,  the 
governor  may  appoint  any 
barrister  of  at  least  ten  years' 
standing  at  the  bar  of  Lower 
Canada,  to  be  and  act  as  an 
assistant  judge  of  either  of  the 
said  courts, — or  any  judge 
of  the  superior  court  to  be 
and  act  as  an  assistant  judge 
of  the  court  of  queen's  bench, 
and  a  barrister  as  aforesaid  to 
supply  his  place  as  judge 
of  the  superior  court,  as  an 
assistant  judge  thereof, — for 
and  during  the  time  that  the 
judge  appointed  a  commis- 
sioner under  this  act,  continues 
to  be  such  commissioner  : 

2.  Every  assistant  judge  so 
appointed  shall,  during  the  said 
lime  have  and  exercise  all  the 
powers  and  authority  and  per- 
form all  the  duties  by  law 
vested  in  or  assigned  to  a 
judge  of  the  court  of  which 
he  is  appointed  an  assistant 
judge,  as  if  he  had  been  ap- 
pointed a  judge  of  such  court, 
and  shall  reside  at  the  place  to 
be  named  for  that  purpose 
firom  time  to  time  by  the  gov- 
•rnor  •  and  in  case  of  the  va- 
cancy of  the  office  of  any  such 
assistant  judge  another  may 
be  appointed  in  his  stead  in 
like  manner  and  with  like 
fiflFect  —20  V.  c.  43,  s.  2. 

3.  The  said  commissioners 
and  secretaries  shall  hold  tlieir 
offices  during  pleasure,  and  in 
cases  of  vacancy,  the  governor 
may  appoint  another  or  others 
to  fill  the  same,  and  so  on  until 
the  work  is  completed. — Ibid., 
3.  3 


4.  The  said  commissioners 
shall  reduce  into  one  code,  to 
be  called  the  Civil  Code  of 
Lower  Canada,  those  provisions 
of  the  laws  of  Lower  Canada 
which  relate  to  civil  matters 
and  are  of  a  general  and  per- 
manent character,  whether  they 
>  relate  to  commercial  cases  or 
to  those  of  any  other  nature ; 
but  they  shall  not  include  in 
the  said  code  any  of  the  laws 
relating  to  the  seigniorial  or 
feudal  tenure. — Ihid,,  a.  4. 

5*  The  said  commissioners 
shall  reduce  into  another  code, 
to  be  called  the  Code  of  Civil 
Procedure  of  Lower  Canada, 
those  provisions  of  the  laws  of 
Lower  Canada  which  relate  to 
procedure  in  civil  matters  and 
cases,  and  are  of  a  general  and 
permanent  character. — Ibid., 
s.  5. 

6>  In  framing  the  said  codes, 
the  said  commissioners  shall 
embody  therein  such  provisions 
only  as  they  hold  to  be  then 
actually  in  force,  and  they 
shall  give  the  authorities  on 
which  they  believe  them  to 
be  so ;  they  may  suggest  such 
amendments  as  they  think 
desirable,  but  shall  state  such 
amendments  separately  and 
distinctly,  with  the  reasons  on 
which  they  ace  founded. — Ibid,, 
s.  6. 

7.  The  said  codes  shall  be 
framed  upon  the  same  general 
plan,  and  shall  contain,  as 
nearly  as  may  be  found  con- 
venient, the  like  amount  of 
detail  upon  each  subject,  as 
the  French  codes  known  as  the 
Code  Civil,  the  Code  de  Com- 
merce, and  the  Code  do  Proce- 
dure Civile. — Ibid.,  s.  7. 
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8.  The  oommissioners  shall, 
from  time  to  time  report  to  the 
governor  their  proceedings  and 
the  progress  of  the  work  en- 
trusted to  them,  and  shall,  in 
all  matters  not  expressly  pro- 
vided for  by  this  act,  be  guided 
by  the  instructions  they  receive 
from  the  governor ;  and  when- 
ever they  think  any  section  or 
division  of  the  work  suflficiently 
advanced  for  the  purpose,  they 
shall  cause  the  same  to  be 
printed,  and  transmit  a  suffi- 
cient number  of  printed  copies 
thereof  with  their  report  to  the 
governor : 

2.  And  if  the  governor  in 
oonnoil  thinks  it  advisable,  he 
shall  cause  one  or  more  of  such 
eopies  to  be  transmitted  to 
each  of  the  j  udges  of  the  court 
of  queen's  bench  and  superior 
court  of  Lower  Canada,  with 
a  request  that  he  will  return 
the  same,  with  his  remarks 
thereon  by  a  day  to  be  named 
in  the  letter  containing  such 
reauest. — 20  Vic,  c.  43,  s.  8. 

9.  Each  of  the  said  judges 
shall  examine  the  portion  of 
the  commissioners'  work  so 
submitted  to  him,  and  return 
the  same  by  the  day  named  as 
aforesaid,  with  his  remarks, 
and  he  shall  more  especially 
examine  carefully  that  part  of 
the  work  purporting  to  state 
the  law  then  in  force,  and  re- 
port distinctly  his  opinion, 
whetiier  the  law  as  it  then 
stands,  is  correctly  stated  there- 
in, and  in  what  paragraph  or 
paragraphs  (if  any)  it  is  in- 
oorrectiy  stated,  with  his  rea- 
sons and  authorities,  and  a 
draft  of  the  amendments  which 
ought    in  his    opinioD,   to   be 


made  in  such  paragraph  or 
paragraphs,  in  order  thut  the 
law  may  be  correctly  stated 
therein. — Ibid.,  s.  9. 

10.  The  judges  or  any  of 
them  may,  in  their  report  on 
any  portion  of  the  said  work 
referred  to  them,  make  sug- 
gestions for  the  amendment  of 
the  law  contained  in  such 
portion  with  the  reasons  on 
which  such  suggestions  are 
founded. — Ibid.,  a.  10. 

11.  At  any  time  when  any 
portion  of  the  said  work  is 
before  the  judges  for  their 
report,  they,  or  any  of  them 
may  confer  with  the  commis- 
sioners or  any  of  them,  touching 
the  same ;  and  the  oommis- 
sioners shall,  in  any  such 
conference  give  all  such  in- 
formation and  explanation  as 
it  is  in  their  power  to  afford 
and  as  the  judges  may  require, 
relative  to  any  statement  of 
the  law  as  it  then  stands,  or 
any  suggestion  for  its  amend- 
ment, which  the  commissioners 
have  made  in  such  portion  of 
their  work  as  aforesaid. — Jbid,, 
s.  11. 

12.  The  reports  of  the 
judges  shall  be  communicated 
to  the  commissioners,  who  shall 
make  such  corrections  in  their 
work  as  they  find  advisable 
after  having  taken  into  con- 
sideration the  reports  and  sug- 
gestions of  the  judges  ;  but  if 
any  of  the  judges  do  not  send 
in  their  reports  by  the  day 
named  for  that  purpose,  this 
shall  not  prevent  the  codes 
from  being  completed  and  sub- 
mitted to  the  legislature  as 
hereinafter  pro^id^d. — Ib\d.,%- 
12. 
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13.  The  commissioners  shall, 
from  time  to  time,  aoorporate, 
with  the  proper  portions  "^f  -ne 
said  codes,  such  amendments 
of  the  actual  law  as  the  gov- 
ernor in  council  thinks  it  right 
to  recommend  for  adoption  by 
the  legislature,  after  consider- 
ing the  reports  of  the  commis- 
sioners, and  those  of  the  j  udges, 
if  anj,  but  such  amendments 
shall  be  carefully  distinguished 
from  the  actual  law. — ^20  Vic, 
c.  43,  s.  13. 

14.  When  the  said  codes,  or 
either  of  them,  are  complet- 
ed, with  such  amendments  as 
last  mentioned,  printed  copies 
thereof  and  of  the  reports  of 
the  commissioners,  and  of  the 
judges  if  any,  shall  be  laid 
before  the  legislature,  in  order 
that  such  code  or  codes  may 
be  made  law  by  enactment; 
and  if  it  is  found  advisable 
that  either  of  the  said  codes  be 
completed  and  submitted  to  the 
legislature  before  the  other, 
the  Civil  Code  of  Lower  Canada 
shall  be  the  first  so  completed 
and  submitted  : 

2.  Either  house  may  propose 
any  amendments  to  either 
code,  but  snch  amendments 
shall  be  proposed  by  resolu- 
tions which  may  be  passed  by 
one  house  and  sent  to  the 
other  for  its  concurrence,  &nd 
shall  be  subject  to  amendment 
by  the  other,  and  to  be  other- 
wise dealt  with  as  a  bill  might 
be,  until  finally  agreed  to  by 
both  houses,  and  £hall  then  be 
communicated  to  the  commis- 
sioners, who  shall,  with  all 
possible  despatch,  incorporate 
the  substance  of  the  amend- 
ments  so  agreed   to  with   the 


proper  code  which  may  then, 
be  passed  as  a  bill,  at  the  same 
or  any  future  session. — Ibid., 
s.  14. 

15.  The  said  codes  and  the 
reports  of  the  commissioners 
shall  be  framed  and  made  in 
the  French  and  English  lan- 
guages, and  the  two  texts, 
when  printed,  shall  stand  side 
by  side. — Ibid.,  s.  15. 

16.  Any  two  of  the  commis- 
sioners may  make  any  report 
or  do  any  other  thing  which 
the  commissioners  are  hereby 
empowered  to  do;  saving  the 
right  of  the  third  commissioner, 
if  so  advised  to  make  a  sepa- 
rate report,  or  enter  his  dissent 
and  the  reasons  thereof  in  the 
minutes  of  the  proceedings  of 
the   commission. — Ibid.,  s.  16. 

17.  The  commissioners  shall 
be  remunerated  for  their  ser- 
vices at  such  rate  as  the 
governor  in  council  shall  de- 
termine, not  exceeding  sixteen 
dollars  per  diem  to  each  com- 
missioner while  employed  in 
the  performance  of  his  duties, 
nor  five  thousand  dollars  per 
annum  to  any  commissioner; 
and  the  said  secretaries  shall 
be  remunerated  for  their  ser- 
vices at  such  rate  not  exceeding 
three  thousand  four  hundred 
dollars  per  annum,  as  the 
governor  in  council  shall  de- 
termine, but  the  said  secre- 
taries shall  give  their  whole 
time  to  the  duties  of  their 
office. — Ibid.f  s.  17, 

18.  If  any  judge  of  the 
court  of  queen's  bench  or  su- 
perior court  for  Lower  Canada 
is  appointed  such  commissioner 
as  aforesaid,  he  shall,  while 
acting  as  such,  receive  no  re- 
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maneration  as  commissioner, 
except  the  excess  (if  any)  of 
the  remuneration  of  a  commis- 
sioner over  his  salary  as  j  udge ; 
and  any  assistant  judge  to  be 
appointed  to  supply  the  place 
of  any  such  judge  while  acting 
as  commissioner,  shall  receive 
a  salary  to  be  fixed  by  the 
governor  in  council,  but  not  to 
exceed  the  highest  salary  of  a 
pnisn^  judge  of  the  court  to 
which  he  is  appointed ;  so  that 
the  charge  upon  the  province 
shall  not  be  increased  by  the 
appointment  of  a  judge  or 
judges  as  commissioners. — 
/bid.,r-8,  18. 

19.  The  commissioners  shall 
hold  their  meetings  at  such 
place  as  shall  be  appointed  by 
the   governor,  and  the   secre- 


taries shall  keep  minutes  of  the 
proceedings  at  such  meetings. 
— Ibid.f  s.  19. 

20.  The  remuneration  to  the 
commissioners  and  secretaries, 
with  such  expense  as  may  be 
incurred  by  them  for  travelling 
expenses,  printing,  stationery 
and  other  things  necessary  to 
the  due  performance  of  their 
duties  under  the  act,  shall  be 
paid  by  warrant  of  the  gover- 
nor, out  of  the  consolidated 
revenue  fund,  as  shall  also  the 
rent  of  their  place  of  meeting, 
if  such  place  be  not  in  any 
public  building. — Ihid,,  s.  20. 

21.  All  moneys  expended  un- 
der this  act  shall  be  accounted 
for  to  her  majesty  and  to  the 
legislature,  in  the  manner  pro- 
vided by  law. — Ibid.y  s.  21. 


AN    ACT 

Bkspbotino  the  Code  of  Civil  Pbockdubb  of  Lower  Canada. 

(29-30   Vict.,   Chap.  25.) 


WHEREAS  the  oommission- 
ers  appointed  nnder  the 
second  chapter  of  the  consoli- 
dated statutes  for  Lower  Cana- 
da, to  codify  the  laws  of  that 
division  of  the  province  in  civil 
matters,  have  completed  that 
portion  qf  their  work  mentioned 
in  the  said  act  as  the  Code  of  Ci- 
vil Procedure  of  Lower  Canada, 
embodying  therein  such  provi- 
sions only  as  they  hold  to  be 
now  actually  in  force,  and  giv- 
ing the  authorities  on  which 
they  believe  them  to  be  so,  and 
have  suggested  such  amend- 
ments as  they  think  desirable, 
stating  such  amendments  sepa- 
rately and  distinctly,  with  the 
reasons  on  which  they  are 
founded ;  and  have  in  all  re- 
spects complied  with  the  re- 
quirements of  the  said  act  as 
regards  the  said  code  and 
amendments ;  and  whereas  the 
said  code,  with  the  amendments 
suggested  by  the  said  commis- 
sioners, has,  by  command  of  the 
governor,  been  laid  before  the 
legislature  in  order  that  the  said 
code,  with  such  amendments  as 
may  be  adopted  by  the  legis- 
lature, may  be  made  law  by 
enactment ;  and  whereas  such 
of  the  amendments  suggested 
by  the  commissioners,  and  such 
other  amendments  as  are  men- 
tioned  in  the  resolutiona  con- 


tained in  the  schedule  hereunto 
annexed,  have  been  finally 
agreed  to  by  both  houses ; 
therefore,  her  majesty,  by  and 
with  the  advice  and  consent  of 
the  legislative  council  and  as- 
sembly of  Canada,  enacts  as 
follows : — 

1.  The  printed  roll  attested 
as  that  of  the  said  code  of  civil 
procedure  of  Lower  Canada, 
u^der  the  signature  of  his  ex- 
cellency the  governor-general, 
that  of  the  clerk  of  the  legis- 
lative council,  and  that  of  the 
clerk  of  the  legislative  assem- 
bly, and  deposited  in  the  office 
of  the  clerk  of  the  legislative 
council,  shall  be  held  to  be  the 
original  thereof  reported  by 
the  commissioners  as  contain- 
ing the  existing  law  without 
amendment ;  but  the  marginal 
notes,  and  the  references  to 
existing  laws  or  authorities  at 
the  foot  of  the  several  articles 
of  the  said  code,  shall  form 
no  part  thereof,  and  shall  be 
held  to  have  been  inserted 
for  convenience  of  reference 
only,  and  may  be  omitted  or 
corrected. 

2.  The  commissioners  under 
the  act  mentioned  in  the  pre- 
amble of  this  act  shall  incorpo- 
rate the  amendments  mentioned 
in  the  resolutions  contained  in 
the  schedule  to  this  act,  with 
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the  said  code  of  civil  procedure 
as  contained  in  the  roll  afore- 
said, adapting  their  form  and 
language  (when  necessary)  to 
those  of  the  said  code,  but  with- 
out changing  their  effect,  in- 
serting ti^em  in  their  proper 
places,  and  striking  out  of  the 
said  code  any  part  thereof  in- 
consistent with  the  said  amend- 
ments. 

3.  The  governor  may  also 
select  any  acts  and  parts  of 
acts  passed  during  the  present 
session,  which  he  may  deem  it 
advisable  to  be  incorporated 
with  the  said  code,  and  may 
cause  them  to  be  so  incorpo- 
rated by  the  said  commission- 
ers, in  the  manner  hereinbefore 
prescribed  with  respect  to  the 
amendments  above  mentioned, 
striking  out  of  the  code  or 
amendments  any  part  thereof 
inconsistent  with  the  acts  or 
parts  of  acts  incorporated  there- 
with. 

4.  The  commissioners  may 
alter  the  numbering  of  the  titles 
and  articles  of  the  said  code  or 
their  order  if  need  be,  and  make 
the  necessary  changes  in  any 
reference  from  one  part  of  the 
code  to  another,  and  may  correct 
any  misprint  or  error,  whether 
of  commission  or  omission,  or 
any  contradiction  or  ambiguity, 
in  the  original  roll,  but  without 
changing  its  effect. 

5.  So  soon  as  the  said  work 
of  incorporation  and  correction 
shall  have  been  completed,  the 
said  commissioners  shall  cause 
the  code  to  be  reprinted  as 
amended  and  corrected,  care- 
fully distinguishing  in  such 
reprint  the  substantive  amend- 
ments and   additions  made  in 


or  to  the  original  roll,  and  shall 
submit  the  same  to  the  gover- 
nor, who  may  cause  a  correct 
printed  roll  thereof,  attested 
under  his  signature,  and  coun- 
tersigned by  the  provincial 
secretary,  or  one  of  the  assist- 
ant provincial  secretaries,  to  be 
deposited  in  the  office  of  the 
clerk  of  the  legislative  council, 
which  roll  shall  be  held  to  be 
the  original  thereof;  any  such 
marginal  notes  or  references 
thereon  as  are  mentioned  in 
section  one,  being  held  to  form 
no  part  thereof,  but  to  be  in- 
serted for  convenience  of  refer- 
ence only. 

6.  The  governor  in  council 
may,  after  such  deposit  of  the 
roll  last  mentioned,  declare  by 
proclamation  the  day  on,  from, 
and  after  which  the  said  code, 
as  contained  in  the  said  roll, 
shall  come  into  force  and  have 
effect  as  law,  by  the  designa- 
tion of  "The  Code  of  Civil  Pro- 
cedure of  Lower  Canada,"  and 
upon,  from  and  after  such  day 
the  said  code  shall  be  in  force 
accordingly. 

7.  The  laws  relating  to  the 
distribution  of  the  printed 
copies  of  the  statutes  shall 
not  apply  to  the  said  code, 
which  shall  be  distributed  in 
such  numbers  and  to  such  per- 
sons only  as  the  governor  in 
council  may  direct. 

8.  This  act  and  the  procla- 
mation mentioned  in  section 
six,  shall  be  printed  with  the 
copies  of  the  said  code  printed 
for  distribution  as  aforesaid. 

9.  So  much  of  the  act  cited 
in  the  preamble  as  may  be  in- 
consistent with  this  a.Gi\9.\iftx^- 
by  repealed. 
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'"cTAon  J-  MICHEL. 

VICTORIA,  by  the  Grace  of 
God,  of  the  United  King- 
dom of  Great  Britain  and 
Ireland,  Queen,  Defender 
of  the  Faith,  Ac,  &q.,  &c. 

To  all  to  whom  these  presents 
;5hall  come,  or  whom  the  same 
may  in  any  wise  concern — 
Greeting  : 

Geo.Et.Cajitier,  )  Wheekas  in 
Atty,-GenL  J  and  by  a 
certain  act  of  the  legislature  of 
the  province  of  Canada  passed 
in  the  session  thereof  held  in 
the  twenty-ninth  and  thirtieth 
years  of  our  reign,  intituled : 
**  An  act  respecting  the  code  of 
civil  procedure  of  Lower  Cana- 
da," it  is,  amongst  other  things 
in  effect,  enacted  that  the 
printed  roll  attested  as  that 
of  the  said  code  of  civil  proce- 
dure of  Lower  Canada,  under 
the  signature  of  his  excellency 
the  governor-general,  that  of 
the  clerk  of  the  legislative 
council,  and  that  of  the  clerk 
of  the  legislative  assembly,  and 
deposited  in  the  office  of  the 
clerk  of  the  legislative  council, 
shall  be  held  to  be  the  original 
thereof,  reported  by  the  com- 
missioners as  containing  the 
existing  law  without  amend- 
ment; but  the  marginal  notes, 
and  the  references  to  existing 
Jaws  or  authorities  at  the  foot 


of  the  several  articles  of  the 
said  code,  shall  form  no  part 
thereof,  and  shall  be  held  to 
have  been  inserted  for  conveni- 
ence of  reference  only,  and  may 
be  omitted  or  corrected;  that 
the    commissioners    appointed 
under  the   second  chapter  of 
the   consolidated    statutes   for 
Lower  Canada,  to   codify  the 
laws   of   that   division   of  the 
province  in  civil  matters,  shall 
incorporate    the     amendments 
mentioned    in    the  resolutions 
contained  in   the   schedule  to 
that  act  with  the  said  code  of 
civil  procedure,  as   contained 
in  the  roll  aforesaid,  adapting 
their  form  and  language  (when 
necessary)  to  those  of  the  said 
code,    but    without    changing 
their  effect,  inserting  them  in 
their  proper  places,  and  strik- 
ing out  of  the  said  code  any 
part  thereof  inconsistent  with 
the  said  amendments;  that  the 
governor  may  also  select  any 
acts  and  parts  of  acts  passed 
during  that  session,  which  he 
may  deem  it    advisable  to  be 
incorporated  with  the  said  code, 
and  may  cause  them  to  be  so 
incorporated  by  the  said  com- 
missioners, in  the  manner  here- 
inbefore prescribed  with  respect 
to  the  amendments  above  men- 
tioned, striking  out  of  the  code 
or  amendments  any  part  there- 
of inconsistent  with  the  acts  or 
parts  of  acts  incorporated  there- 
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with  5  that  the  commissioners 
may  alter  the  nambering  of  the 
titles  and  articles  of  the  said 
code  or  their  order,  if  need  be, 
and  make  the  necessary  changes 
in  any  reference  from  one  part 
of  the  code  to  another,  and  may 
correct  any  misprint  or  error, 
whether  of  commission  or  omis- 
sion, or  any  contradiction  or 
ambiguity  in  the  original  roll, 
bu( without  changing  its  effect; 
that  so  soon  as  the  said  work 
of  incorporation  and  correction 
shall  have  been  completed,  the 
said  commissioners  shall  cause 
the  code  to  be  reprinted  as 
amended  and  corrected,  care- 
fully distinguishing  in  such 
reprint  the  substantive  amend- 
ments and  additions  made  in 
or  to  the  original  roll,  and  shall 
submit  the  same  to  the  gover- 
nor, who  may  cause  a  correct 
printed  roll  thereof,  attested 
under  his  signature,  and  coun- 
tersigned by  the  provincial 
secretary  or  one  of  the  assis- 
tant provincial  secretaries,  to 
be  deposited  in  the  office  of  the 
clerk  of  the  legislative  council, 
which  roll  shall  be  held  to  be 
the  original  thereof;  any  such 
marginal  notes  or  references 
thereon  as  are  mentioned  in 
section  one,  being  held  to  form 
no  part  thereof,  but  to  be  in- 
serted for  convenience  of  refer- 
ence only ;  and  that  the  gover- 
nor in  council  may,  after  such 
deposit  of  the  roll  last  men- 
tioned, declare  by  proclamation 
the  day  on,  from  and  after 
which  the  said  code  as  contain- 
ed in  the  said  roll  shall  come 
into  force  and  have  effect  as 
law,  by  the  designation  of 
"The  Code  of  Civil  Procedure 


of  Lower  Canada,"  and  upon, 
from  and  after  such  day  the 
said  code  shall  be  in  force  ac- 
cordingly ;  and  whereas  the 
said  commissioners  have  incor- 
porated the  amendments  men- 
tioned in  the  resolutions  con- 
tained in  the  schedule  to  the 
said  Act  with  the  said  code  of 
civil  procedure  as  contained 
in  the  roll  aforesaid,  having 
adapted  their  form  and  lan- 
guage to  those  of  the  said 
code  but  without  having  chan- 
ged their  effect,  having  inserted 
them  in  their  proper  places,  and 
having  struck  out  of  the  said 
code  any  part  thereof  inconsist- 
ent with  those  amendments  ; 
and  whereas  the  said  commis- 
sioners have  been  duly  directed 
to  incorporate,  and  have  incor- 
porated with  the  said  code  such 
acts  and  parts  of  acts  passed 
during  the  last  session  of  the 
legislature  of  Canada,  as  were 
deemed  advisable  to  be  incor- 
porated therewith,  and  'have 
struck  out  of  the  said  code  and 
amendments  any  part  thereof 
inconsistent  with  such  acts  or 
parts  of  acts  so  incorporated  ; 
and  whereas  the  said  commis- 
sioners have  altered  the  num- 
bering of  the  titles  and  articles 
of  the  said  code,  and  have  made 
the  necessary  changes  in  any 
reference  from  one  part  of  the 
code  to  another,  and  have  cor- 
rected any  misprint  or  error, 
whether  of  commission  or  omis- 
sion in  the  original  roll,  but 
without  changing  its  effect ; 
And  whereas  so  soon  as  the  said 
work  of  incorporation  and  cor- 
rection was  completed,  the  said 
commissioners  have  caused  t.\!LV!k 
code  to  be  lepTinted  a.*  a-xa^w^- 
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ed  and  corrected,  having  care- 
fully distinguished  in  such  re- 
print the  suhstantive   amend- 
ments  and  additions  made  in 
or  to  the  original  roll,  and  have 
submitted  the  same  to  the  ad- 
ministrator of  the  government 
of  our  said  province  of  Canada  j 
and  whereas  all  the  provisions 
of  the  first  five  sections  of  the 
above  act  have  been  duly  car- 
ried into  effect ;    and  whereas 
the  administrator  of  the  gov- 
ernment of  our  said  province 
of  Canada,  after  the  provisions 
contained  in  the  first  five  sec- 
tions of  the  said  act  had  been  as 
above  and  in  every  other  par- 
ticular duly  carried  into  effect, 
hath  caused  a  correct  printed 
roll   of  the  said  code  of  civil 
procedure,  attested   under  his 
signature,   and    countersigned 
by  the  provincial  secretary,  to 
be  deposited  in  the  office  of  the 
clerk  of  the  legislative  council ; 
and  whereas  the  said  adminis- 
trator of  the  government  of  our 
said  province  of  Canada,  after 
such  deposit  of  the  said  printed 
roll    of  the  said  code  of  civil 
procedure,  hath,  by  and  with 
the  advice  and  consent  of  our 
executive  council  for  the  said 
province,    fixed    the    twenty- 
eighth  day  of  June  instant,  as 
the    day    on,    from   and   after 
which  the   said  code,  as  con- 
tained in    the   said  roll,  shall 
come  into  force  and  have  effect 
as  law,  by  the  designation  of 
"  The  Code  of  Civil  Procedure 
of  Lower  Canada  ";  Now  know 
ye,  that  by  and  with  the  advice 
of  our  executive  council  for  the 
said   province   of  Canada,   we 
do,  by  this  our  royal  proclama- 
tion, declare  that  on,  from  and 


after  the  twenty -eighth  day  of 
June  instant,  the  said  last- 
mentioned  roll,  attested  under 
the  signature  of  the  adminis- 
trator of  the  government  of  our 
said  province  of  Canada,  coun- 
tersigned by  the  provincial 
secretary  and  deposited  in  the 
office  of  the  clerk  of  the  legis- 
lative council  of  the  said  pro- 
vince as  aforesaid,  shall  come 
into  force  and  have  effect  as 
law  by  the  designation  of  "  The 
Code  of  Civil  Procedure  of 
Lower  Canada";  of  all  which 
our  loving  subjects  of  our  said 
province,  and  all  others  whom 
these  presents  may  concern,  are 
hereby  required  to  take  notice 
and  to  govern  themselves  ac- 
cordingly. 

In  testimony  whereof,  we  have 
caused  these  our  letters  to  be 
made  patent,  and  the  great 
seal  of  our  said  province  of 
Canada  to  be  hereunto 
affixed  j  witness,  our  trusty 
and  well- beloved  Sir  John 
Michel,  K.  C.  6.,  adminis- 
trator of  the  government  of 
our  province  of  Canada,  and 
lieutenant-general  command- 
ing our  forces  therein,  &c., 
&c.,  &c.  At  our  government 
house,  in  our  city  of  Ottawa, 
in  our  said  province  of  Can- 
ada, this  twenty-second  day 
of  June,  in  the  year  of  our 
Lord,  one  thousand  eight 
hundred  and  sixty-seven, 
and  in  the  thirty-first  year 
of  our  reign. 


By  order, 


WM.  MoDOUGALL, 

Secretary, 


40  VIC,  (isrc)  CAP.  14. 
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AN    ACT 


to  alfknd  chaptkr  90  of  -  thk  consolidated  statutes  fob 
Lower  Canada,  with  respect  to  judgments  rendered  out 
OF  THIS  Province. 

(Asgented  to  28  Dec,  1876.) 


HER  MAJESTY,  by  and 
with  the  advice  and  con- 
sent of  the  Legislature  of  Que- 
bec, enacts  as  follows : 

1.  Sections  one,  two,  three 
and  four  of  chapter  ninety  of 
the  consolidated  statutes  for 
Lower  Canada  are  repealed 
and  are  replaced  by  the  fol- 
lowing sections  : — 

"  1.  In  any  suit  brought  in 
this  province  upon  a  judgment 
rendered  out  of  the  Dominion  of 
Canada,  any  defence  set  up  or 
that  might  have  been  set  up 
to  the  original  suit,  may  be 
pleaded  to  the  suit  upon  such 
judgment. 

2.  In  any  suit  brought  in 
this  province  upon  a  judgment 
rendered  by  a  provincial  court 
in  any  other  province  of  the 
Dominion  of  Canada,  in  a  suit 
in  which  personal  service  was 
made  on  the  defendant  within 
snch  other  province,  or  in  which 
in  the  absence  of  such  personal 
service  the  defendant  appear- 
ed, no  defence  that  might  have 
been  set  up  to  the  original  suit 
can  be  made  and  pleaded  to 
the  suit  upon  such  judgment. 

3.  In   the    case   of    a    suit 


against  a  corporation,  service 
within  such  other  province  on 
the  officer  or  officers  indicated 
in  the  charter  or  in  the  law 
under  which  the  charter  has 
been  granted,  or  if  such  officer 
or  officers  cannot  be  found 
within  such  other  province, 
service  therein  on  any  person 
through  whom  by  the  law  of 
such  other  province  a  valid 
service  on  such  corporation  can 
be  made,  shall  be  held  to  be 
personal  service  to  bring  the 
case  under  the  provisions  of 
the  preceding  section. 

4.  In  any  suit  brought  in 
this  province  upon  a  judgment 
rendered  by  a  provincial  court 
in  any  other  province  of  the 
Dominion  of  Canada,  in  a  suit 
in  which  the  defendant  was 
not  personally  served  within 
such  other  province,  or  in 
which  in  the  absence  of  per- 
sonal service  he  did  not  appear, 
any  defence  that  might  have 
been  set  up  to  the  original  suit, 
may  be  made  and  pleaded  to 
the  suit  upon  such  judgment." 

2.  This  act  shall  not  apply 
to  judgments  now  rendered  nor 
to  pending  cases. 


43  VIC,  CAPS.  19  A  20. 


AN    ACT 

To    AMRXD    ARTICLES    2   AND    3  OP  THE  OODE  OP  CiVIL  PrOCEDUB^ 
RKSPECTINO  NON-JURIDICAL   DATS. 


WHEREAS  it  is  necessary 
to  amend  articles  2  and 
3  of  the  Code  of  Civil  Proce- 
dure, respecting  non-juridical 
days,  and  to  remove  certain 
doubts  on  this  subjects ;  There- 
fore, Her  Majesty,  by  and  with 
the  advice  and  consent  of  the 
Legislature  of  Quebec,  declares 
and  enacts  as  follows  : 

1.  The  word  "  Governor  "  in 
the  second  article  of  the  Code 
of  Civil  Procedure,  means  in- 
differently, the  Governor  Gene- 
ral of  Canada  or  the  Lieuten- 
ant Governor  of  this  Province, 
as  the  case  may  be. 

2.  The  first  of  July,  the  an- 
niversary of  the  day  on  which 
the  British  North  America  Act 
came  into  force,  shall  in  future, 
be  considered  a  non -juridical 
day  as  if  it  had  been  ii>entioned 
in  article  2  of  the  said  Code, 
and  if  the  first  of  July  should 
happen  to  fall  on  a  Sunday, 
then  the  second  of  July  shall  be 


considered  a  non -juridical  day. 

3.  Proceedings  and  salef 
which  have  taken  place  on  a 
day  of  Thanksgiving,  ordered 
eiUier  by  the  Governor  General 
or  the  Lieutenant  Governor, 
prior  to  the  passing  of  this  act, 
shall  be  deemed  valid  as  if 
they  had  taken  place  on  the 
day  following  such  Thanksgiv- 
ing day. 

4.  Article  3  of  the  said  code, 
applies  to  sales  announced  to 
be  made  by  authority  of  justice. 

6.  The  present  act  shall,  in 
so  far  as  it  shall  apply,  form 
part  of  the  act  respecting  the 
interpretation  of  the  statutes 
of  this  province,  31  Vict., 
chap.  7. 

6.  Nothing  in  this  act  shall 
apply  to  any  objection  already 
raised  before  the  courts  in  any 
case  now  pending. 

7.  The  present  act  shall  come 
into  force  on  the  day  of  its 
sanction. 

An  act  to  amend  article  49  of  the  Code  op  Civil  Pbooeduee. 


HER  MAJESTY,  by  and 
with  the  advice  and  con- 
sent of  the  Legislature  of  Que- 
bec, enacts  as  follows  : 

1.  Article  49  of  the  Code  of 
Civil  Procedure  is  amended 
by  adding  to  the  second  para- 
graph thereof,  the  following 
words  : 

"If  the  defendant  has  no 
domicile    or   permanent    resi- 


dence in  this  province,  the 
mention  of  his  surname  alone 
will  suffice,  if  his  christian 
name  cannot  be  ascertained, 
provided  he  be  otherwise  suffi- 
ciently designated  in  the  writ 
and  that  such  writ  be  served 
upon  him  personally." 

2.  This  act  shall  come  into 
force  on  the  day  of  its  sanc- 
tion. 


43  YIO..    GAP.  21. 
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AlSr    ACT 

To  AMEND  ARTICLE  1068  OP  THE  CODB  OP  CiVIL  PROCEDURE  WITH 
RESPECT  TO  THE  SERVICE  AND  EXECUTION  OP  CERTAIN  WRITS 
ISSUED   OUT   OP  THE    CIRCUIT    COURT   IN    CERTAIN    CASES. 


HER  MAJESTY  by  and 
with  the  advioe  and  con- 
sent of  the  Legislature  of  Que- 
bec, enacts  as  follows  : 

1.  The  following  paragraph 
is  added  to  article  1068  of  the 
Code  of  Civil  Procedure  : 

"  Any  writ  of  summons,  sub- 
poena or  writ  of  execution, 
issued  out  of  any  Circuit  Court, 
in  any  county  in  this  province, 
may  be  served  by  any  bailiff 
residing  in  the  judicial  district 
in  which  said  county  is  situate, 
but  no  mor^  costs  and  emolu- 
ments for  serving  or  executing 
such  writ  shall  be  allowed  or 
taxed  against  any  defendant, 
than  would  have  been  allowed 
had  such  writ  or  subpoena  been 
served  by  the  bailiff  residing 


nearest  to  the  residence  of  the 
defendant ;  provided  neverthe- 
less, in  any  case  in  which  the 
plaintiff  establishes  to  the  satis- 
faction of  the  clerk  of  the  court, 
or  the  jud(i;e  exercising  juris- 
diction in  the  district  in  which 
such  writ  issues,  that  such  writ 
or  subpoena  should  be  address- 
ed to  and  executed  by  some 
other  bailiff,  it  may  be  so  ad- 
dressed and  executed;  in  which 
case  the  costs  to  be  taxed 
against  the  defendant,  or  other 
person,  shall  be  taxed  as  from 
the  residence  of  such  bailiff, 
and  for  the  distance  actually 
travelled  by  him. 

2.  This  act  shall  come  into 
force  on  the  day  of  its  sanc- 
tion. 


klii 


ABBREVIATIONS. 


ABBREVIATIONS  USED  IN   THIS  WORK. 


Ano.  Den* — Ancien  Benizart. 

A.  de  Not Aotes  de  Notoridt^. 

Arch. — Archbold. 

Bour. — Bourjon. 

c. — Chapter. 

C.  C. — Circuit  Court. 

0.  C— Code  Civil. 

0.  N. — Code  Napoleon. 

0.  P.  C. — Code  de  Procedure 
Civile  (of  France.) 

Oou. — Couchot. 

C.  P.  Gen. — Code  de  Procedure 
de  Geneve. 

0.  P.  L. — Code  of  Procedure 
of  Louisiana. 

C.  S.  L.  C. — Consolidated  Sta- 
tutes of  Lower  Canada. 

C.  V.  A.— Court  of  Vice-Admi- 
ralty. 

Den. — Denizart. 
Dep. — Depot. 
Dur. — DurantoD. 

E.  &  Ord. — Edits  et  Ordonnan- 

.    ces. 
Fer. — Ferri^re. 

Gen. — Code  Proc.  Gendve. 
Gu. — Guyot,  Repertoire  de  la 
Jurisprudence. 

Hein. — Heinneccius. 

Her.  Vte.  des  Imm. — Hericourt, 

Vente  des  Immeubles. 
Houy. — Houyvet. 
Hyp . — Hypothec. 


Lac. — Laoombe. 
Lau. — Lauridre. 
L.  C.  J. — Lower  Canada  Jurist. 
L.  C.  R. — Lower  Canada   Re- 
ports. 
L.  Diet. — Law  Dictionary. 
L.  N.— The  Legal  News. 

N.  Den. — Nouveau  Denizart. 

Ord. — Ordonnance'  or    Ordin- 
ance. 

P.  C. — Procedure  Civile. 

Pig. —  Pigeau. 

P.  or  Pot. — Pothier. 

Pr^t  k  us. — Pr^t  k  usage,  etc. 

Prop. — Propriety . 

Q.  B. — Queen's  Bench. 

Q.  L.  R. — Quebec  L.  Reports. 

R.  de  L. — Revue    de   Legisla- 
tion. 
R^p. — Repertoire. 
R.  of  P.-— Rule  of  Practice. 
R.  L, — Revue  Legale. 

S.  C. — Superior  Court. 
s. — Section. 
ss. — Sections. 
Ser. — Serpillon. 

T.  Rep. — Term  Reports. 

Toul TouUier. 

Trop.    Nantis. — Troplong    sur 
le  Nantissement. 

V.  or  Vic. — Victoria. 
V.  A. — Vice-Admiralty. 


LIST  OF  AMENDED  ABTIOLEB. 
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ARTICLES  OF  THE  CODE  OP  CIVIL  PROCEDURE  OF 
LOWER  CANADA,  AMENDED  BY  PROVINCIAL  ACTS 
SINCE  ITS  PROMULGATION. 

1868. 

By  31  Vic,  0.  7,  a.  2,  §  25  :— art.  2. 

By  31  Vic./ 0.  13,  s.  4  :--arts.  603,  648,  703,  768,  770,  914,  961, 
954  and  974. 

1869. 

By  32  Vic,  c  20,  s.  2  r—arU  470. 

By  32  Vic,  c  21,  s.  1  :— art.  1062. 

By  32  Vic,  c  26,  s.  1 :— arts.  1236,  1237. 

1870. 

By  33  Vic,  c  13  :— arts.  360,  376. 

By  33  Vic,  c  17  :— arts.  48,  84,  129,  248,  461,  655,  659,  606, 

809,  836,  857,  899,  1081  and  1082. 
By  33  Vic,  c  18 :— arts.  239,  240,  263.  280,  284,  285,  287,  288 

and  1075. 
By  34  Vic,  c  4:— arts.  238,  263,  266,  463,  494,  569,  663,  664, 

1064,  1096,  1115,  1118  ^jk^  1179. 

1871. 

By  36  Vic,  c  5  :— arts.  615,  860  and. 883. 
By  36  Vic,  c  7  :— arts.  1267  ettseq. 

By  36  Vic,  c  6  :— arts.  64,  68,  128,  238,  262,  263,  264,  284  et 
aeq.,  397,  398,  423,  611,  660,  670,  571,  834,  952,  963,  998. 
•      1023, 1081  and  1261. 

1872. 

By  36  Vic,  c  20  :— art.  31. 

By  36  Vic,  c  10  :— arts.  465  and  495. 

1873-74. 

By  37  Vic,  c  6  :— arts.  494  and  1116. 
By  37  Vic,  c  11 :— art.  1192. 

1875. 

By  38  Vic,  c,  9  r—art.  69. 

By  38  Vic,  c  10  :— art.  1080. 

By  38  Vic,  c  12  :— arts.  558  and  628. 

By  38  Vic,  c  19  :— art.  1355. 

1876. 

By  40  Vic,  c  14 :—  (Suits  on  foreign  judgments.) 
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LIST    OF   AMENDED     ABTIOLES. 


1878. 

By  41  Vic,  c.  10 
By  41  Vic,  c  11 
By  41  Vic,  c  12 
By  41  Vic,  c  13 
By  41  Vic,  c  14 
By  41  Vic,  c.  15 
creditors.) 

1879. 

By  43  Vic,  c 
By  43  Vic,  c. 
By  4;{  Vic,  c. 


-(Proof  of  heirship.) 

-arts.  1298  and  1305. 

-art.  873. 

-art.  997. 

-(Writs  of  injunction.) 

(Notices  of  Sheriff's  sales  to  hypothecary 


1 9  : — arts.  2  and  3. 
20 :— art.  49. 
21  :— art.  1068. 
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CODE 


OF 


CIVIL     PROCEDURE. 


PART    FIRST. 


GENERAL    PROVISIONS. 


1.  The  place,  time,  and  dura- 
tion of  the  sittings  of  the  dif- 
ferent courts  are  regulated  by 
particular  statutes.  The  court 
may,  according  to  circum- 
stances, shorten  the  terms  thus 
fixed,  or  it  may  prolong  them, 
by  adjournment,  either  from 
day  to  day,  or  to  any  subse- 
quent day  before  the  following 
term ;  and  at  any  sitting,  held 
in  virtue  of  such  adjournment, 
the  court  may  hear  and  deter- 
mine all  cases  brought  before 
it,  whether  such  cases  were 
begun  before  or  since  such 
adjournment.  Courts  cannot 
sit  on  non-juridical  days  ;  nor 
can  they  sit  between  the  ninth 
of  July  and  the  first  of  Septem- 
ber, except  as  regards  proceed- 
ings concerning  corporations 
and  public  offices,  oppositions 
to  marriages,  applications  for 
writs  of  habeas  corpus  in  civil 
matters,  suits  before  commis- 


sioners' courts  for  the  summary 
trial  of  small  causes,  suits  be- 
tween lessors  and  lessees,  the 
proceedings  regulated  by  the 
first  title  of  the  second  book 
of  part  second,  (arts.  796-876,) 
and  as  regards  the  districts 
of  Gasp^,  of  Saguenay,  and  of 
Ghicoutimi,  and  the  Court  of 
Queen's  Bench. — C.  S.  L.  C, 
c.  78,  ss.  16,  17, 18  J  c.  82,  s.  4; 
c.  83,  ss.  16,  37. 79  j  c.  40,ss.  6,  6. 
2.  The  following  days  are 
non -juridical : 

1.  Sundays; 

2.  New  Year's  Day,  the 
Epiphany,  the  Annunciation, 
Gk>od  Friday,  the  Ascension, 
Corpus  Christif  St.  Peter  and 
St.  Paul's  Day,  All  Saints' 
Day,  [the  Conception,]  and 
Christmas  Day ; 

3.  [The  birthday  of  the  Sov- 
ereign ;] 

[Easter- Monday  and  Aah- 
Wedneaday.  —  31    Vict.,    cap. 


Note — The  changes  and  additions  made,  in  virtue  of  the 
statute  of  1866,  intituled  "  An  Act  respecting  the  Code  of  Civil 
Procedure  of  Lower  Canada,"  and  those  contained  in  the  sche- 
dule of  resolutions  appended  to  the  said  statute,  are  in  this 
Code  inserted  between  brackets  [  ]. 

A 


♦». 
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7,   sec.  2,  §  25  Q.J 

{^Dominion  Day. — 43  Vict., 
cap.  19,  sec.  2,  v.  p.  xl 
ante.  ] 

4.  Any  day  appointed  "by 
royal  proclamation  or  by  pro- 
clamation of  the  governor  as  a 
day  of  general  fast  or  thanks- 
giving; [but  any  writ  of  sum- 
mons, or  other  proceeding, 
which,  before  such  proclama- 
tion, has  been  made  returnable 
on  a  day  so  fixed,  may  he  re- 
turned on  the  next  following 
juridical  day.] — 12  V.,  c.  10, 
5  J  c.  22,  s.  26  J— C.  S.  L.  C,  c. 
64,  s.  32  J— C.  S.  C,  c.  6,  s.  6,  § 
12;  — C.  P.  L.  207. 

3.  If  the  day  on  which  any 
thing  ought  to  be  done  in  pur- 
suance of  the  law  is  a  non- 
juridical  day,  such  thing  may 
be  done  with  like  effect  on  the 
next  following  juridical  day. — 
0.  S.  L.  C,  c.  82,  8.  6. 

41:.  Persons  present  at  sit- 
tings of  the  courts  must  remain 
uncovered,  and  in  silence. — 
C.  P.  C.  88. 

5.  All  orders  given  by  the 
court  or  a  sitting  judge  for 
the  maintenance  of  good  order 
during  the  sittings  must  be 
instantly  obeyed.  The  word 
"judge  "  used  alone,  either  in 
this  code,  or  in  the  civil  code, 
means  in  like  manner  the  chief- 
justice  or  any  assistant  judge 
of  the  same  court,  unless  the 
contrary   is    expressed. — Ibid. 

6.  The  provisions  of  the  two 
last  preceding  articles  must 
likewise  be  observed  wherever 
judges  are  in  the  exercise  of 
their  functions. — Ibid. 

7.  Any  person  who,  during 
the  sitting  of  the  court  or  of  a 

Judge,   disturbs    order,   utters 


signs  of  approbation  or  disap- 
probation, or  refuses  to  with- 
draw or  to  obey  the  orders  of 
the  judge,  or  the  admonitions 
of  the  criers  or  other  officers  of 
the  court,  may  be  condemned 
at  once  to  a  fine  or  imprison- 
ment, or  both,  according  to  the 
discretion  of  the  court  or  judge. 
Ibid.  89. — 1  Tidd's  Practice,  p. 
479,  480.— 41  Geo.  Ill,  c.  7,  s, 

16 C.  P.  C.  Louis.,  130,  131, 

132. — Morin,Discipl.  des  Cours, 
Nos.  113, 151,  231, 604 — Guyot, 
Rep.  vo.  Audience,  733-5 — 
Merlin,  Rep.  vo.  Audience,  §  3. 
— Tomlins,  L.  Diet.  vo.  Con- 
tempt, vo.  Courts. — C.  P.  L. 
131,  132. 

8.  If  the  disturbance  is 
caused  by  a  person  discharg- 
ing any  function  before  the 
court,  he  may,  in  addition  to 
the  punishment  imposed  in  the 
preceding  article,  be  suspended 
from  such  function. — C.  P.  C. 
90. 

9.  The  courts,  in  all  cases 
brought  before  them,  may,  ac- 
cording to  circumstances,  even 
of  their  own  accord,  pronounce 
orders  or  reprimands,  and  sup- 
press writings,  or  declare  them 
libellous.— C.  P.  C.  1036. 

10.  The  court  or  presiding 
judge  may  appoint  an  inter- 
preter and  allow  him  a  reason- 
able compensation,  which  forms 
part  of  the  costs  of  the  suit. — 
C.  S.  L.  C,  c.  83,  s.  36. 

11.  Any  court  or  any  judge 
thereof,  may  require  an  oath 
when  it  is  deemed  necessary, 
and  may,  in  such  case,  as  well 
as  in  any  case  when  an  oath  is 
required  by  law,  or  the  rules 
of  practice,  administer  the 
same. 


OEKERAL   PROVISIONS.  3 

12*  Whoever  seeks  to  obtain  are  susceptible  of    the    same 

n,  thing   or   a  right  which  is  mode  of  trial.--A  creditor  can-' 

denied  him,  must  sue  for  it  not  divide  his  debt  for  the  par- 

before  the  proper  court. — C.  P.  pose  of  suing  for  the  several 

Geneve,  1. — Pothier,  Proc.  Civ.  portions    of     it    by     different     ' 

2.— C.  P.  L.  75.  actions.— 1    Pigeau,   38.— Ord. 

13.  No  person  can  bring  a  1667,  tit.  xx.,  art.  6.— C.  P.  C. 
suit  at  law  unless  he  has  an  Louis,  148,  149,  150,  151.— 
interest  therein.— 2  Prevdt  de  O'Neil  vs,  Atwater,  28  June, 
la  Jannds,  p.  367.-1  Pigeau,  1855,  Montreal.  --  Philips  k 
pp.  41,  61,  62.— C.  P.  L.  15  Napier,  Montreal,  30  Dec.  1854. 

14.  No  person  can  be  a  par-  "Tidd's  Practice,  9-12.-3 
tytoa  suit,  either  as  claimant  ^e^-  ^^  I'^g'  ^'  C.  38.-Ross 
or  defendant,  in  any  form  what-  ^*-  Don^gani,  Montreal,  15 
ever,  unless  he  has  the  free  ^P"!  1850.-C.  N.  1346.-^cc 
exercise  of  his  rights,  saving  "pecially  Dufreane  &  Bergeron, 
where  special  provisions  apply.  Q-  B-  Montreal,  22  June,  1876. 
— Those  who  have  not  the  free  16*  No  judicial  demand  can 
exercise  of  their  rights  must  be  be  adjudicated  upon  unless  the 
represented,  assisted  or  author-  party  against  whom  it  is  made 
ized  in  the  manner  prescribed  has  been  heard  or  duly  sum- 
by  the  laws  which  regulate  moned. — 1  Pigeau,  489. — C.  P. 
their  particular  status  or  capa-  Geneve,  3.--Seligman,  24. 
city. --AH  foreign  corporations  17.  The  court  cannot  adju- 
or  persons,  duly  authorized  dicate  beyond  the  conclusions 
under  any  foreign  law  to  ap-  of  a  suit,  but  it  may  reduce 
pear  in  judicial  proceedings,  them  and  grant  them  only  in 
may  do  so  before  any  court  in  part.— Ord.  1667,  tit.  35,  art. 
Lower    Canada. — Any    person  34.— C.  P.  L.  155. 

who,  according  to  the  laws  of  18.  A  party   who  brings  a 

a  foreign  country,  is  authorized  suit  for  less  than  he  is  entitled 

to  represent  a  person  who  has  to,  upon    the   same   cause   of 

died  or  made  his  will  therein,  action,  may  remedy  the  omis- 

leaving  property  in  Lower  Ca-  sion  by  an  incidental  supple- 

nada,  may  also  appear  as  such  mentary  demand  in  the  same 

in  judicial  proceedings  before  suit  before  judgment  rendered, 

any  court  in  Lower  Canada.—  — C.   P.  Louis.,    156,   157. — 1 

1    Pigeau,   63   et  ««»».— C.   P.  Pigeau,  337. 

Geneve,  2.— C.  P.  C.  Louis.,  cc.  19.  No  person  can  use  the 

5,  6.— C.  S.  L.  C,  c.  91,  ss.  1,  2.  name  of  another  to  plead,  ex- 

15.  Several  causes  of  action  cept  the  crown,  through  its  re- 
may  be  joined  in  the  same  suit,  cognized  officers.  Tutors,  cura- 
provided  they  are  not  incom-  tors  and  others  representing 
patible,  or  contradictory,  that  persons  who  have  not  the  free 
they  seek  condemnations  of  a  exercise  of  their  rights,  plead 
like  nature,  that  their  joinder  in  their  own  name  in  their 
is  not  prohibited  by  some  ex-  respective  qualities.  Got^^ix- 
press  provision,  and  that  they  ations  plead  in  \.\ie\x  q^t^^qt^Xa 


aO.Inanyjudioalprooeed 
iiiK'tIs>ii<G<!ieiit  that  the  fact 
and  coDclDiioni  he  disliactl; 
md  foiil;  itated,  without  an; 
partioalar  form  being   neoss 


21-  AH  pioTlsiDne  and  rnlea 

terpTeted  with  referenoe  to  each 
other  and  in  laoh  amannsraB 
to  give  them  all  the  effect  in- 
tended ;  and  whenever  thiB 
flode  does  not  coDtain  aaf  pro- 


ning  B 


■lar  right 
or  juBt  Claim,  or  any  rule 
applicable  thereto,  an;  pro- 
ceeding adopted  which  is  not 

provision*  of  tbie  eode  ia  re- 
aeived  and  held  to  be  valid. 
— C.  S,L.  C,  e.  81,  B.l. 

22-  Ho  pablic;  ofScer  or 
other  perBon  fnlfllliiig  an;  pub- 
lio  dat;  or  function  can  be  sued 
for  damages  hj  jeason  of  any 

of  hii  fuDOtloDB,  nor  can  any  ' 
verdict  or  jadgment  be  ren- 
dered agaiBfthim,  aniens  nodce 
of  insh  Bait  haa  been  given  bim 
at  least  one  month  before  the 
lasQing  of  the  writ  of  BUramons. 
—  Bach  notiiemuBt  be  in  writ- 
ing, it  mast  Bpeoif;  the  groundB 
of  the  aoKon,  must  be  lerved 
■     a  personally  or  at  biB 


plaintiff's  attome;  or  agent — 
C-  8.  L.  C,  0.  100,  B- 1. 

23-  An;  part;  to  a  suit  may 
appear  and  plead  either  lu 
person  or  tbiougli  the  ministry 
-25  Geo. 


Ill-,  1 


i-  1,  3( 


24.  Neither  the  day  of  ser- 
■iae  nor  the  terminal  day  is 
vented  in  the  dela;B  fixed  for 
ummoaing— Dela;B  continue 
0  run  npon  Sundays  and  heli- 


ended  to  the 


la;  eiplrei 

is   of    ri  •■ 
It  fallow 


ng 


lie  applioB 
to  all  other  delays  in  prooe- 
dure.— C.  S-  L-  C-,  o.  110,  s.  1, 

§  2 1   Garr^  et  Cbanvean,  P. 

lij.  no.  109,-1  Pigeau,  393 — 
fluyot,  R6p.  ro-  Del^,  p.  344— 
Ord.  lear,  tit.  lil.,  art.  8.— 
Lavielle,  Etudes  inr  la  Proce- 
dure, p.  B6-— C.  P.  C.  1033.-* 


™:t: 


S18. 


8B.  Whenever  a  reaord  is 
required  by  law  to  be  trana- 
mitted  from  one  court  to  an- 
other, or  to  a  difierent  plaoe, 

ed  through  the  poat-office,  and 
the  party  requiring  it  ifl  bound 
to  advance  the  postage  to  the 
person  aharged  to  make  such 

lay  aauaed  by  the  neglect  of 
BUOh  party  to  pay  such  postage, 
he  IB  deemed  to  be  iln  fault. 
With  the  consent  of  all  the 
■eoord   may    be 


nitted     by 


mioile,  i 


leidenee    of   the 


■C.  8.  L.C.,< 
26.  [The  provisions  of  arti- 
cle IT  of  the  Ciril  Code  apply 
to  this  Code.  Any  cop;  of  this 
Code,  whether  dealgnatad  as 
Code  d/  nnil  PneeHurt  of 
Loner  Conoda,  Or  a«  Thr,  Codt 
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of  Civil  Procedure  of  Lower 
Canaday  or  any  copy  of  the 
Civil  Code,  whether  desig- 
nated as  Civil  Code  of  Lower 
Canada,  or  as  The  Civil  Code 
of  Lower  Canada,  or  any 
extract  of  either  of  the  said 
codes,  printed  by  the  printer 
duly  authorized  by  Her  Ma- 
jesty, is  deemed  authentic] — 
Any  abbreviated  form  of  re- 
ference to  any  act  or  part  of 
an  act  is  sujQ&cient,  if  it  is 
intelligible. 


27*  Exceptional  provisions 
concerning  certain  matters  and 
proceedings  in  the  districts  of 
Sagnenay,  Chicoutimi,  Qasp^ 
and  the  Magdalen  Islands  are 
contained  in  chapters  77,  78, 
79,  80,  83,  and  85  of  the  Conso- 
lidated Statutes  for  Lower 
Canada.— C.  S.  L.  C.  o.  77, 
8.  50;.  c.  78,  s.  17,  §4;  c.  79  j 
c.  80  J  c.  83,  SB.  15,  79,  188 ;  c. 
85,  s.  28. 
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BOOK    FIEST 
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PRELIMINARY   PROVISIONS. 

28.  The  superior  court  has 
original  jurisdiction  in  all 
suits  or  actions  which  are  not 
exclusively  within  the  juris- 
diction of  the  circuit  court  or 
of  the  admiralty. — C.  S.  L.  C, 
c*  7 8«  ss«  2,  3. 

29*  The  judges  of  the  su- 
perior court,  or  any  ten  or 
more  of  them,  may,  from  time 
to  time,  make  any  rules  of 
practice  that  may  be  necessary 
for  regulating  proceedings,  in 
or  out  of  term,  in  causes  and 
matters  brought  before  them 
whether  in  the  superior  or  in 
the  circuit  court,  and  all  other 
matters  of  procedure  not  regu- 
lated by  this  code;  provided 


such  rules  be  not  inconsistent 
with  the  provisions  of  this 
code. — C.  S.  L.  C,  c.  83,  ss.  38, 
108  §  13,  s.  148.-— All  rules  of 
practice  thus  made  by  such 
judges  and  signed  by  them, 
are,  without  any  other  for- 
mality and  immediately  upon 
receipt  thereof,  or  of  a  copy 
thereof  certified  by  the  protho- 
notary  of  the  superior  court 
having  custody  of  the  original 
thereof,  entered  in  the  registers 
of  each  of  the  said  courts  res- 
pectively, at  each  place  where 
it  is  held,  and  have  then  full 
force  and  effect  in  the  district 
or  circuit  where  it  has  been  so 
registered. — Ibid.,  o.  83,  s.  148, 
§  2. — The  judges  of  t\i«  %\r^^- 
rior  court,  or  any  Iftn  ox  Ta.«t% 
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of  them,  may  also  make  any 
tariffs  of  fees  for  the  coun- 
sel, advocates,  and  attorneys, 
examiners  and  other  officers 
appointed  by  the  superior 
court,  whose  salaries  are  not, 
by  law,  fixed  by  the  governor 
in  council ;  and  all  such  tariffs 
must  be  promulgated  in  the 
manner  prescribed  by  the  rules 
of  practice.  The  governor  in 
council  may  make,  modify, 
revoke  or  amend  the  tariffs  of 
fees  payable  to  prothonotaries, 
clerks,  sheriffs,  coroners,  and 
criers,  in  accordance  with  the 
provisions  of  chapter  93  of  the 
consolidated  statutes  for  Lower 
Canada.  And  any  of&cer  or 
other  person  receiving  any 
other  or  greater  fees  or  emolu- 
ments than  are  specified  in  the 
tariff  for  the  circuit  court,  for 
the  discharge  of  the  duties  and 
services  therein  menti(>ned,  is 
liable  to  a  penalty  of  eighty 
dollars  for  each  offence,  as 
mentioned  in  chapter  83  of  the 
consolidated  statutes  for  Lower 
Canada. 

30.  Every  judge,  protho- 
notary  and  clerk,  and  every 
commissioner  authorized  for 
that  purpose,  as  hereinafter 
mentioned,  has  a  right  to  ad- 
minister and  receive  the  oath, 
whenever  it  is  required  by  law, 
by  rules  of  practice,  or  by  order 
of  a  court  or  judge,  or  the  af&r- 
mation  in  the  capes  which  ad- 
mit of  it  unless  such  right  be 
restricted  by  some  provision  of 
law. — Any  judge  of  the  supe- 
rior court  may,  in  the  district 
in  which  he  discharges  his 
functions,  empower,  by  one  or 
more  commissions,  under  the 
jeal  of  the  court,  as  many  per- 


sons as  may  be  necessary  in 
any  district,  as  commissioners 
to  receive  affidavits  therein,  to 
be  used  in  the  superior  court 
or  the  circuit  court. — C.S.L.C, 
c.  82,  s.  10.— The  chief-justice 
of  the  superior  court,  and  any 
other  judge  of  the  same  court, 
and,  in  the  case  of  the  death 
of  the  chief  justice  or  of  his 
absence  from  the  province,  any 
two  judges  of  the  said  court 
may,  by  one  or  more  commis- 
sions under  the  seal  of  the 
court,  appoint  as  many  persons 
as  they  think  necessary,  within 
the  limits  of  Upper  Canada,  as 
commissioners  to  receive  affi- 
davits therein,  to  be  used  in 
any  court  of  record  in  Lower 
Canada. — C.  S.  C,  c.  79,  s.  2. 
— The  governor  may  likewise, 
from  time  to  time  appoint  fit 
persons,  residing  in  any  part  of 
Great  Britain  and  Ireland,  or 
in  any  of  the  English  colonies, 
as  commissioners  for  receiving 
such  affidavits. — C.  S.  L.  C,  c. 
82,  s.  12. — Every  deposition  or 
affidavit  thus  received,  has  the 
same  force  and  effect,  and  is 
entitled  to  the  same  credence 
as  if  it  had  been  received  in 
open  Court. — C.  S.  L.  C,  c.  82, 
s.  10,  §  2. — The  provisions  of 
the  26  Vic,  chap.  41,  give  like 
force  and  effect  to  all  affidavits 
received  before  a  commissioner 
authorized  by  the  lord  chancel- 
lor to  administer  affidavits  in 
chancery  in  England ',  or  be- 
fore a  notary  public,  under  his 
hand  and  official  seal ;  or  be- 
fore the  mayor  or  chief  magis- 
trate of  any  city,  borough,  or 
incorporated  town  in  Great 
Britain  or  Ireland,  in  any  of 
Her  Majestey's  colonies,  or  in 
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any  foreign  country,  under  the 
common  seal  of  such  city,  bo- 
rough, or  incorporated  town ;  or 
before  any  judge  of  a  superior 
court,  in  any  of  Her  Majesty's 
colonies  or  dependencies  ;  or 
before  any  consul,  vice-consul, 
temporary  consul,  pro-consul, 
or  consular  agent  of  Her  Majes- 
ty, exercising  his  functions  in 
a  foreign  country.  The  words 
"  commissioner  of  the  superior 
court,"  whenever  they  are  used 
in  this  code,  mean  a  commis- 
sioner appointed  under  any  of 
the  provisions  of  this  article. 

3x*  If  a  party  establishes, 
under  oath,  that  he  does  not 
possess  sufficient  means  to 
make  the  necessary  disburse- 
ments, the  court  or  a  judge,  on 
being  satisfied,  by  affidavit, 
that  such  party  has  a  good 
cause  of  action,  or  a  good  de- 
fence, may  grant  him  leave  to 
plead  in  formd  pauperis,  and 
may  order  all  officers  of  justice 
to  a£ford  him  their  services 
without  any  remuneration ;  but 
such  party,  if  he  fails  in  the 
suit,  is  not  exempt  from  con- 
demnation to  pay  costs  to  the 
other  party.* — C.  S.  L.  C,  c. 
82,  8.  24 J— 1  Tidd's  Prac,  p. 
97  ;— Edit,  do  1837,  p.  63-4  j— 
Laya,  393. 

32*  Such  leave  may,  how- 
ever, be  revoked  by  the  court 
or  judge,  upon  proof  that  the 
party  was  or  has  since  become 
able  to  make  the  necessary 
disbursements. — Ibid.,  §  2. 

*  But  the  court  or  judge 
cannot  grant  leave  to  any  party 
to  institute  in  formd  pauperis 
any  suit  to  recover  a  penalty. 
—36  Vic,  c.  20,  8.  1,  Q, 


33.  [If  a  party,  proceeding 
in  formd  pauperis,  obtains 
judgment  in  his  favor,  the 
other  party  may  be  condemned 
to  pay  costs,  including  those  of 
the  officers  of  justice,  who  are 
then  entitled  to  an  execution 
to  obtain  payment  thereof  from 
such  party,  by  way  of  distrac- 
tion.— No  more  than  one  exe- 
cution can,  however,  be  issued 
for  all  the  taxed  costs  remain- 
ing unpaid ;  it  is  issued  at  the 
instance  of  the  prothonotary, 
or  of  any  party  interested,  and 
the  moneys  are  returned  into 
the  office  of  the  prothonotary, 
who  pays  the  same,  free  of 
charge,  to  the  parties  entitled 
thereto.]— Tidd's  Prac,  p.98-9 

34:.  In  matters  purely  per- 
sonal, other  than  those  men- 
tioned in  articles  ?5,  36,  38,  40, 
and  42,  the  defendant  may  be 
summoned  either — 1,  before 
the  court  of  his  domicile ;  2, 
before  the  court  of  the  place 
where  the  demand  is  served 
upon  him  personally ;  or  3, 
before  the  court  of  the  place 
where  the  right  of  action  origi- 
nated.—C.  S.  L.  C,  c  82,  8.26. 

35.  In  every  suit  for  separa- 
tion from  bed  and  board,  or  for 
separation  of  property  only,  the 
defendant  must  be  summoned 
before  the  court  of  the  domicile 
of  the  husband.— C.  C.  192. 

36.  Every  suit  in  damages 
against  a  public  officer,  by 
reason  of  any  act  done  by  him 
in  the  exercise  of  his  functions, 
must  be  brought  before  the 
court  of  the  place  where  such 
act  was  committed. — C.  S.  L. 
C,  c  101,  s.  3. 

37.  In  every  leaA.  ot  TD\x"ft\ 
action  tlie  defendaiii^.  xct«.i 
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siimmoned  before  the  court  of 
his  domicile  or  before  that  of 
the  place  where  the  object  in 
dispute  is  situated. — C.  S.  L. 
C,  c.  82,  88,  27,  28,  30. 

38.  In  matters  purely  per- 
sonal, if  there  are  several 
defendants  in  the  same  suit 
residing  in  dififerent  jurisdic- 
tions, they  may  all  be  brought 
before  the  court  of  thejuris- 
diction  where  one  of  them  has 
been  summoned  in  conformity 
with  article  34.  In  real  ac- 
tions, they  should  all  be  sum- 
moned before  the  court  of  the 
place  where  the  object  in  dis- 
pute is  situated.  In  mixed  ac- 
tions, before  the  court  of  the 
place  where  the  object  in  dis- 
pute is  situated,  or  before  the 
court  of  the  domicile  of  one  of 
the  defendants. — Ibid. 

39*  In  matters  of  succession, 
the  parties  are  summoned  be- 
fore the  court  of  the  place 
where  the  succession  devolves, 
if  it  opens  in  Lower  Canada, 
otherwise,  before  that  of  the 
place  where  the  property  ,is 
situated,  or  that  of  the  domi- 
cile of  the  defendant  or  of  some 


one  of  the  defendants. — Ibid. 

4kO.  In  actions  in  warranty 
and  actions  in  continuance  of 
suit,  the  defendants  are  sum- 
moned to  the  place  where  the 
principal  action  was  brought, 
wheresoever  their  domicile  may 
he.— Ibid.,  c.  82,  ss.  31,  33.— 
C.  P.  C,  59. 

4kl.  When  a  real  action  has 
for  its  object  an  immoveable  or 
immoveables,  situated  partly 
in  one  district  or  circuit,  and 
partly  in  another,  the  suit  may 
be  brought  in  either. — Ibid.,  c. 
82,  B.  29. 

4k2>  If  the  sole  judge  ad- 
ministering justice  in  any  dis- 
trict is  liable  to  be  recused  or 
must  be  a  party  to  the  suit, 
the  action  may  be  brought  in 
one  of  the  adjoining  distr/cts, 
the  grounds  of  recusation  or 
disability  being  alleged  in  the 
demand ;  and  if  these  grounds 
are  insufficient  or  not  proved, 
the  court  may  order  the  case 
to  be  sent  back  to  the  court 
befor6  which  it  would  have 
been  brought  in  the  ordinary 
course. — C.  S.  L.  C,  c.  78,  s. 
20  J  c.  79.,  s.  19. 
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CHAPTER  FIRST. 

OF     SUMMONS. 

4:3.  Every  action  before  the 
superior  court  is  instituted  by 
means  of  a  writ  of  summons, 
in  the  name  of  the  sovereign ; 
saving  the  exceptions  contain- 
ed in  this  code,  and  other  cases 
pror/ded  for  by  special  laws. — 


C.  S.  L.  C,  c.   83,  ss.  1,  43.— 
C.  P.  L.,  179. 

4:4:.  Writs  of  summons  are 
issued  by  the  prothonotary, 
upon  the  written  requisition  of 
the  plaintiff. — Ibid, 

4:5.  They  may  be  drawn  up 
either  in  the  French  or  in  the 
English  language.— C.  S.  L.  C, 
c.  83,  s.  2,  169. 
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46*  They  are  attested  and 
signed  by  the  prothonotary. — 
Jbid.,  8. 1, 169. 

47*  The  absence  of  the  seal 
of  the  court  does  not  inyalidate 
the  writ. — Ibid.,  ss,  1,  2. 

4k8.  Saving  the  particular 
exceptions  hereinafter  men- 
tioned, writs  of  summons  are 
directed  to  any  bailifif  of  the 
superior  courts  commanding 
him  to  summon  the  defendant 
to  appear  before  the  court  on 
the  day  and  at  the  place  there- 
in mentioned.  If  there  are 
several  defendants  residing  in 
different  districts,  several  writs 
must  issue,  addressed,  as  the 
case  may  require,  either  to  the 
sheriff  or  to  a  bailifif  of  each  of 
such  districts. — Ibid.*  ss.  3,  4, 
174  §  4. 

NotxcWhatanding  the  provi- 
•ioM  of  articles  48,  84, 248,  461, 
656,  559,  809,  836,  867,  899, 
1081  and  1082  of  the  code  of 
civil  procedure  of  Lower  Cana- 
da, all  writs  of  summons,  of 
attachment  for  rent,  of  attach- 
ment in  revendication,  of  attach- 
ment before  or  after  judgment, 
seizure  in  execution,  capias, 
subpoena  or  order,  issuing  either 
from  the  superior  or  circuit 
court,  may  be  addressed  either 
to  the  sheriff  or  to  any  bailiff  of 
the  district  in  which  such  writ 
issues,  and  may  be  by  them  ser- 
ved or  executed  in  such  district 
or  in  any  other  district,  or  to  the 
sheriff  or  to  any  bailiff  of  such 
other  district  in  which  such  writ 
is  to  be  served  or  executed. — 33 
Vic,  0. 17,  s.  1,  Q. 

49.  The  writ  must  state  the 
names,  the  occupation  or  qua- 
lity) and  the  domicile  of  the 
plaintiff,  and  the  names  and 


actual  residence  of  the  defend- 
ant.— In  actions  upon  bills  of 
exchange  or  promissory  notes, 
[or  any  other  private  writings, 
whether  negotiable  or  not,]  it 
is  sufiScient  to  give  tho  initials 
of  the  christian  or  first  names 
of  the  defendant,  such  as  they 
are  written  upon  such  bills, 
notes  or  instrument. — When  a 
corporate  body  is  a  pa^-ty  to 
the  suit,  it  is  sufiScient  to  insert 
its  corporate  name  and  to  in- 
dicate its  principal  place  of 
business. — Ord.  1667,  tit.  ii., 
arts.  2,  6.-25  Geo.  III.,  c.  2, 
s.  1.— 12  Vic,  c  38,  s.  50.— 
C.  S.  L.  C,  c  64,  s.  29 — C.  S. 
C,  c  63,  s.  1  ;  c  65,  s.  4. — 
C.  P.  Geneve,  34.— C.  C.  Corp. 
9 — C.  P.  C.  61. 

50.  The  causes  of  action 
must  be  stated  in  the  writ,  or 
in  a  declaration  annexed  to  it. 
— C.  S.  L.  C.  c  83,  ss.  44, 170. 
—Ord.  1667,  tit.  ii.,  art.  1.— C. 
P.  C.  61. 

51.  The  formalities  men- 
tioned in  articles  46,  48,  49, 
and  50  are  required  on  pain 
of  nullity.— Ord,  1667,  tit.  ii., 
arts.  1,  2. 

52.  If  the  object  of  the  de- 
mand is  a  thing  certain,  it 
should  be  described  in  such  a 
manner  as  clearly  to  establish 
its  identity.  If  it  relates  to 
a  corporeal  immoveable,  the 
nature  of  such  immoveable,  the 
city,  town,  village,  parish,  or 
township,  street,  range  or  con-; 
cession  wherein  it  is  situated, 
and  also  the  lands  contermin- 
ous to  it,  should  be  mentioned. 
— If  it  is  a  body  of  land,  known 
under  a  particular  name,  it  is 
sufiicient  to  give  its  n&m«  ^si'^ 
its  situation. — Ii  \Xi%  vtonva^^- 
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able  forms  part  of  a  township, 
parish,  city,town,or  village,  the 
lots  in  which  are  numbered,  it 
is  sufficient  to  state  its  number. 
— If  the  demand  relates  to  rents 
constituted  for  the  redemption 
of  seigniorial  rights,  or  to 
rights  relating  to  any  seigni- 
ory, they  must  be  described 
according  to  the  provisions  of 
the  act  27  and  28  Vic,  c.  39.— 
Ord.  1667,  tit.  ix.,  arts.  3,  4.— 
C.  S.  L.  C,  c.  41,  ss.  26,  28,  §  2  j 
c.  37,  s.  74.— C.  P.  C.  64.— C. 
P.  L.  173. 

53'  The  writ  of  summons, 
and  the  declaration  served  up- 
on the  defendant,  and  filed  in 
the  office  of  the  prothonotary, 
may  be  amended  or  altered 
with  the  leave  of  the  court. 
The  amendment  cannot  be  al- 
lowed if  it  changes  the  nature 
of  the  demand. — C.  S.  L.  C,  c. 
83,  8.  67.— Powell,  p.  188. 

54b.  No  party  can  be  sum- 
moned on  a  Sunday  or  a  holi- 
day without  the  express  leave 
of  a  judge. — Pothier,  Proc.  7. — 
1.  Pigeau,  134,  notes  a.  b. — C. 
P.  C.  63,  1037.— C.  P.  L.  207. 

55.  No  summons  can  be 
served  before  [seven  o'clock  in 
the  morning,  or  after  seven 
o'clock  in  the  afternoon.] — 
This  provision,  however,  does 
not  apply  to  oases  of  capias  ad 
respondendum, — Robinson  vs. 
McCormick,  L.  C.  Reports,  vol. 
1,  p.  27  J— Poth.  Proc.  7  ;— 1. 
'Pigeau,  134 ; — Laws  of  the  XII 
Tables,  tit.  7,  L.  8 ; — 1  Revue 
de  Leg.  L.  C,  p.  44;— 13  L.  C. 
Reports,  302  j—C.  P.  C,  1037. 

o6.  Service  is  effected  by 
leaving  with  the  defendant  a 
copy  of  the  writ  of  summons, 
jind  of  the  declaration,  if  there 


is  one. — The  copy  must  be  cer- 
tified either  by  the  prothono- 
tary or  by  the  attorney  for  the 
plaintiff,  or  by  the  sheriflf,  when 
the  service  is  to  be  made  by 
him.— C.  S.  L.  C,  c.  83,  s.  3,  § 
3 J  8.  6,  §3  J  8.44j— C.  P.O.  65. 

57>  Service  must  be  made 
either  upon  the  defendant  in 
person,  or  at  his  domicile,  or  at 
the  place  of  his  ordinary  resi- 
dence, speaking  to  a  reasonable 
person  belonging  to  the  family. 
— In  the  absence  of  a  regular 
domicile,  service  may  be  made 
upon  the  defendant  at  his  office 
or  place  of  business,  if  he  has 
one. — C.  S.  L.  C,  c.  83,  ss.  44, 
173  ._c.  P.  C.  68  ;— 1  Chitty's 
Arch.  Practice,  184  j — C,  P.  L. 
190. 

58'  [In  0*11  cases  in  which 
the  defendant  resides  in  the 
same  domicile  with  the  plaintiff 
he  must  be  served  personally, 
unless  the  court  grants  leave 
to  serve  him  otherwise.] 

59.  If  there  are  several 
defendants,  they  are  served  in 
the  manner  above  mentioned, 
separately  and  distinctly,  and 
a  copy  of  the  summons  is  left 
with  each  of  them,  except  in 
the  cases  hereinafter  provided, 
— Pothier,  Proc,  p.  7. 

60.  Service  upon  a  general 
partnership  may  be  made  at 
its  place  of  business,  if  it  has 
one,  and  if  it  has  not,  upon  one 
of  the  partners. — Anc.  Deniz. 
vo.  Ajournement,  no.  27  j  vo. 
Sooi^t^,  no.  27  j — Encyclop.  de 
Droit,  vo.  Ajournement  p.  257  j 
— Nouv.  Deniz.vo.  Assignation, 
§  7,  no.  13  J— 12  Vic,  c  45,  s. 
4  J— C.  P.  C.  69, 68  J— Berthelet 
vs.  Galarneau,  Law  Reporter, 
p.  1 09 ;— C.  S.  C,  c.  60,  s.  12 ;— 
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C.  S.  L.  C,  c.  65,  s.  4,  §  3  ;— 
4  Pardessus,  no.  976  ; — Nouv. 
Pigeau,  pp.  194,  12  j— 13  L.  C. 
Rep.  415; — Code,  Soci6t6,  art. 
6  d.'y — Hinckly  vs.  Smith  et  al  ; 
22  April,  1848,  at  Montreal,-— 
C.  P.  L.,  198, 

61.  Service  upon  a  joint- 
stock  company  may  be  made 
at  its  office,  speaking  to  a 
person  employed  in  such  office, 
or  elsewhere  upon  its  president, 
secretary  or  agent. — 23  Vic. 
c.  31,  s.  55  J— C.  P.  C.  69,  §  6. 

62«  If  the  partnership  has 
no  known  office  or  place  of 
business,  nor  any  knOwn  presi- 
dent or  secretary  or  agent, 
upon  a  return  to  that  effect, 
the  court  or  judge  may  order 
it  to  be  summoned  by  a  notice 
tobe  inserted  during  one  month 
in  at  least  one  newspaper,  and 
such  notice  is  held  to  be  a 
sufficient  service. — Ibid. 

63.  Service  upon  a  body 
corporate  is  made  in  the  manner 
provided  by  its  charter,  and  in 
the  absence  of  such  provision, 
in  the  manner  prescribed  in  the 
two  preceding  articles. — Valin 
vs.  Corporation  de  Terrebonne, 
9  L.  C.  Report,  436. 

64'  Foreign  companies  or 
corporations,  and  all  executors 
of  wills,  administrators,  or 
representatives  of  the  succes- 
sion of  persons  having  had 
property  |in  Lower  Canada, 
may,  if  they  have  an  office  or 
an  agent  in  Lower  Canada,  or 
carry  on  business  therein,  be 
summoned  there,  in  the  manner 
provided  in  article  61,  and,  if 
they  have  no  such  office,  in  the 
manner  prescribed  in  article 
62.— C.  S.  L.  C.  c.  91,  s.  3;— 5 
L.  C.  Reports,  403. — "Foreign 


railway  companies  who  control 
either  as  owners  or  lessees,  any 
line  of  railway  extending  to  or 
passing  through  the  province  of 
Quebec,  and  who  have  no  office, 
president,  secretary  or  agent 
therein,  are  sujiciently  summon- 
ed by  serviee  made  upon  any  of 
their  station  agents  or  depot 
masters,  in  charge  of  such  sta- 
tions  or  depots,  belonging  to  or 
under  the  control  of  the  said 
companies,  as  are  situated  with- 
in this  Province." — 35  Vic. 
(1871),  c.  6,  s.  1,  Q. 

65.  [Church  fabriques  and 
vestries  are  served  by  leaving 
copies  of  the  summons  separ- 
ately with  the  curi  or  rector, 
or  person  performing  his  func- 
tions in  the  parish,  and  with  the 
then  acting  church-warden]. 

66.  [Service  upon  masters 
or  captains  of  ships  or  other 
mariners,  who  have  no  domicile 
in  Lower  Canada,  may  be  made 
on  board  the  ship  they  belong 
to,  speaking  to  a  person  in  the 
ship's  employ.] — 1  C*rr6  et 
Ch.  p.  404,  note  2.— 1  Favard  de 
Langlade,  p.  144,  no.  8. — 7 
Dalloz,  p.  779,  no.  9.— C.  P.  C. 
68,  419.— C.  P.  L.  199. 

67.  A  wife  sep  irated  from 
bed  aind  board  must  be  served 
separately  from  her  husband. 
— A  wife  not  separated  from 
bed  and  board  is  sufficiently 
summoned  by  service  made 
upon  her  husband. — 1  Rogron, 
pp.  313-4. — Code,  Domicile, 
arts.  6,  8. — 1  Carr^  et  Ch.  p. 
4.00. — Trust  and  Loan  Co.  vs. 
McKay,  9  L.  C.  Rep.  p.  465.— 
C.  P.  L.  192-3. 

68.  If  the  defendant  has 
left  his  domicile  in.  Lonh^t  Q«ai- 
ada    or    ha%    nen^r    Ivad    aucVv 
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domicile^    butj    has     property  which  may  then  be  serred  by 

therein,  the  oonrt  or  judge,  or  any     bailiff    of    a    court     of 

the  prothonotary,  upon  a  return  superior    jurisdiction    in    the 

stating  that  he  cannot  be  found  place  in  which  the.  service  is  to 

in  the  district,  may  order  him  be  made  *  or  any  literate   per- 

to  appear  within  two  months  son,  either  of  whom  makes  an 

from   the  last    publication   of  affidavit  of  seryice,   sworn  to 

such   order. — The   order  must  before  any  justice  of  the  peace 

be  published  in  the  French  and  having  jurisdiction  in  the  place 

English    languages,    and    be  where  #  the  service  was  made, 

twice  inserted  in  a  newspaper  or  before    a    commissioner  of 

published   in    each    language  the  superior  court  {or  the  pro- 

respectively     in     the    district  vince  of   Quebec  *  j — 22  Vic, 

where  the  court  is  held ;   and  c.  5,  s.  58. — C.  S.  L.  C,  o.  83, 

in   default  of   either   of  such  s.    63,    §§    1,    2.-38    Vic.    c. 

newspapers    in    such   district,  9,  Q. 
then  it  is  inserted  in  a  similar 


newspaper  of  the  nearest  local-    

ity ;  and  such  newspapers  are 

indicated  in  the  order  by  the  *  ^^  Vic,  c.  9,  Q. 

court,  or  judge,  or  the  protho-  |  Affidavit    of   service  under 

notary. — C.  P.  C.  69,  73. — The  article  sixty-nine  of  the  Code 

Sun    Insurance    Co.   of  N.    Y.  of  Civil  Proceedure,  to  be  en- 

vs.   James,    Q.    6.,   Montreal,  dorsed  on  writ  of  summons :  . 

1868-9.— McCuaig  vs.  Creigh-  .            ,,             r           ,    . 

ton,  Q.  B.,  Montreal,  1870-1.        ^  ^ '  "TV   T — '  **®^'**^ 

69.  Nevertheless,  and  with-  d«ly  sworn,  doth  depose  and 
out  prejudice  to  the  mode  of  ^^^  (that  he  is  a  bailiff  entitled 
summons  mentioned  in  the  to  serve  process  of  the  county 
preceding  article,  when  a  de-  ?P°^*  ^^J^^  county  of- — ,  in 
fendaDt,  having  property  in  ^PP®^  Canada),  and  that  he 
the  province  of  Quebec,*  has  «®^^®<^  the  within  writ  of  sum- 
no  longer  or  has  never  had  any  ^^^^  ^J^  ^'  ^'^  the  defendant 
domicile  therein,  or  when  the  (^^  as  the  case  may  be)  therein 

6ause  of  action   arose   in  the    named,  on  the -— day  of , 

province  of  Quebec  *  and  the    ^S— '  **~<*  ®^®°^'  *°  ***« at 

defendant  resides  in  the   Do-    r~T',"i -^^  the  said  county, 

minion  of  Canada,*  the  judge  ^^  delivering  to  him  personally 

or  the  prothonotary,  upon  proof  ?  *^^®  ''^^P^  ^^  *^®  ^aid  writ;  or 

of   the    fact,   by    affidavit  or  (as  the  case  may  be)  by  leaving 

otherwise,  may  grant  leave  to  *  *™®  ^^V^  thereof  for  the  said 

serve  the  writ  of  summons  at  ^'  ^'  with  a  grown  up  person 

the  domicile  of  the  defendant  *  ^^  '^^^  family,  at  his   domicile 

and  such  leave  is  endorsed  in  ^°  *^®  said  county  j  and  depon- 

writing  by  him,*  upon  the  writ,  ^^^  ****^  signed.            A.  B. 

'          ~~ ■" —  Sworn  before  me,  at —  ) 

t  35  Vic,  c  6,  8.  2,  Q.  this— day  of—,  18—  $ 

*  3S  Vic,  C*  9,  Q.  Slgn'reof  Com'ror  JuBt?«e  of  Peace 
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70*  Persons  imprisoned  may 
1>e  summoned  by  personal  ser- 
Tice  between  the  wickets. — 1 
Oarr^  et  Chauyeau,  p.  414, 
siting  Ricard. 

71>  A  summons  cannot,  on 
pain  of  nullity,  be  served  in 
church,  nor  in  court,  nor  upon 
a  member  of  the  legislature 
upon  the  floor  of  the  House. — 
Kodier  upon  art.  3  of  tit.  ii.  of 
the  Ord.  of  1667.— Papon,  liv. 
J8,  tit.  5,  20,  27.— 1  Pigeau,  p. 
136. — 1  Carr^  et  Ghauveau,  p. 
895.— but  see  1  Chitty's  Arch- 
bold's  Practice,  180. 

72*  A  summons  may  be 
served  at  any  domicile  elected 
by  the  party  for  such  purpose. 
—2  Rev.  L^g.  B.  C.  304. 

73.  Persons  m&y  be  sum- 
moned to  appear  upon  any  day 
in  the  year  other  than  a  Sun- 
day or  holiday. — C.  S.  L.  C, 
c.  83,  ss.  7  and  174. 

74*  Bailiffs'  cannot  make 
services  in  cases  in  which  they 
are  interested,  nor  in  those 
which  concern  their  relations 
by  birth  or  affinity,  to  the  de- 
gree of  cousin-german  inclu- 
sively.— Guyot,  Rep.  vo.  Huis- 
«er,  p.  688. — 1  Pigeau,  109. — 
Anc.  Deniz.  vo.  Huissier,  69. — 
C.  S.  L.C.,  c.  81,  s.  3.— C.P.C.  66. 

75*  In  ordinary    cases  the 

N.B. — Omit  the  words  "  that 
he  is  a  bailiff  entitled  to  serve 
process  of  the  county  court  of 

the  county   of ,  in  Upper 

Canada," — when  service  has 
been  made  by  a  person  who  is 
not  a  bailiff,  or  being  a  bailiff, 
is  not  entitled  to  serve  process 
of  county  court  in  such  county ; 
and  otherwise  alter  according 
to  circumstances. 


delay  upon  summons  is  ten 
intermediate  days  between  the 
day  of  service  and  the  day  fixed 
for  the  appearance,  when  the 
distance  from  the  domicile  of 
the  defendant  to  the  place 
where  the  court  is  held  does  not 
exceed  five  leagues. — In  de- 
mands by  reason  of  usurpation 
of  office,  and  in  those  for  writs 
of  mandamuSf  of  prohibition, 
and  of  scire  facias,  the  delay  is 
three  days. — In  suits  between 
lessors  and  lessees  the  delay 
upon  summons  is  one  day  only. 
When  the  distance  exceeds  five 
leagues  the  delay  is  increased 
one  day  for  each  additional  five 
leagues. — C.  S.  L.  ^.,  c.  83,  s. 
8  J— c.  88,  s.  1,  §  2  J  c.  40,  s.  1 0. 
— C.  P.  C.  72. 

76.  Writs  of  summons  must 
be  returned  into  the  office  of 
the  clerk  of  the  court  on  or 
before  the  day  fixed. — C.  S.  L. 
C,  c.  83,  8.  9. 

77.  The  writ  must  be  ac- 
companied with  a  return  or 
certificate  of  service. —  Ord. 
1667,  tit.  2,  arts.  1,  2. 

78.  Such  return  of  service, 
if  made  by  a  bailiff,  must  state  : 

1.  His  names,  his  residence, 
and  the  district  for  which  he  is 
appointed ; 

2.  The  day  and  hour  of  the 
service  j 

3.  The  place  where,  and  th& 
person  with  whom  a  copy  of 
the  writ  was  left ; 

4.  The  distance  from  the 
bailiff's  residence  to  the  place 
of  service  j 

5.  The  distance  from  the  court- 
house to  the  defendant's  domi- 
cile, or  the  place  of  service  j 

6.  The  amount  of  the  costa 
•f  service. 
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ILECTION  OF  DOMICILE. 


If  the  return  is  made  by  the 
sheriff,  it  must  contain  the  same 
statement,  with  the  exception 
of  what  is  mentioned  in  the  first 
paragraph. — Ord.  1667,  tit.  2, 
arts.  2,  3,  5.— C.  P.  C.  61,  67. 
— C.  P.  L.  201-2. 

79.  The  truth  of  the  return 
can  only  be  contested  by  impro- 
bation,  [unless  the  court  orders 
otherwise.] — 9  L.  C.  Rep.,  465. 

80*  The  court  may  grant 
leave  to  amend  any  error  in  the 
return. — 7  L.  C.  J.,  46. 

CHAPTER  SECOND. 

OP   THE  KETUBX. 

81.  Every  writ  of  summons 
and  every  writ  of  capias  or  at- 
tachment, must  bo  filed  in  the 
office  of  the  clerk,  on  or  before 
the  day  on  which  the  defendant 
is  therein  summoned  to  appear, 
or  upon  the  next  following  j  uri- 
dical  day  in  the  case  of  article 
3.— C  S.  L.  C,  c.  83,  ss.  6,  9. 

82*  [If  the  writ  is  not  re- 
turned, as  hereinabove  provid- 
ed, the  defendant  may  obtain 
the  benefit  of  a  default  against 
the  plaintiff,  and  be  discharged 
from  the  suit,  with  costs,  upon 
filing  the  copyof  the  writ  served 
upon  him.]— C.  S.  L.  C,  c.  83, 
ss.  66,  189,  §  4.— C.  P.  C,  154. 

SECTION  I. 
Of  Appearance. 

83.  The  defendant,  when 
duly  summoned,  must  appear, 
either  in  person  or  by  attorney, 
and  must  file  a  written  appear- 
ance in  the  office  of  the  clerk 
of  the  court  on   the  day  fixed, 


or  on  the  next  following  juri- 
dical day. — C.  S.  L.  C,  c.  83, 
8.  9.-22  Vic.  c.  5,  8.  31.— C.  P. 
C.  149. 

SECTION  II. 
Of   Election   of  Domicile. 

84:.  Every  party  appearing 
in  person  is  held,  by  reason 
of  such  appearance,  to  have 
elected  domicile  in  the  office  of 
the  prothonotary  in  which  his 
appearance  is  filed When- 
ever one  of  the  parties  has, 
since  the  commencement  of 
the  suit,  left  Lower  Canada, 
or  has  no  domicile  therein, 
all  orders,  rules,  ?iotices  or 
other  proceedings,  may  be 
served  upon  him  at  the  protho- 
notary's  office,  as  being  his 
legal  domicile,  provided  the 
bailiff  alleges  in  his  return 
that  he  has  made  fruitless 
endeavours  to  find  him,  and 
that,  to  the  best  of  his  belief, 
he  is  not  within  the  limits  of 
Lower  Canada. — C.  S.  L.  C, 
c.  8^  s.  64. 

The  sheriff  may  also  make  auch 
return. — 33Vic.,  c.  17,  s.  1,  Q. 

85.  Advocates  and  attor- 
neys are  bound  to  elect  domi- 
cile within  a  distance  of  one. 
mile  from  the  building  in  which 
the  court  is  held,  and  to  have 
the  same,  as  well  as  any 
subsequent  change  thereof, 
registered  in  the  prothono- 
tary's  office,  in  the  register 
kept  for  that  purpose. — In  de- 
fault of  making  such  election 
of  domicile,  or  of  registering 
the  same  or  any  change  there- 
of, such  attorneys  are  held  to 
have  elected   domicile    at  the 
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prothonotary's  office,  where  all  plaintiff,  without  its  being  ne- 

services   upon    them    may   be  cessary  to  prove  the  signatures 

validly  made.— C.  S.  L.  C,  c.  83  to  such  documents,  [or  to  make 

ss.  11,  64  j — Rules  of  Practice,  any  other  proof.] — C.  S.  L.  C, 

2,  87.  c.  83,  ss.  86,  113. 

90*  Judgment  may  be  ren- 

SECTION  m.  dered  in  the  same  manner  when 

^j.  ,-       .  the  action  is  founded  upon  an 

Of  Non- Appearance.  authentic  document.- ifctd.,  s. 

86.  If  the   defendant  does  ^^^'      ^        ..        -       ,    , 

not  appear  within  the  delays        ^}\  ^^  actions  founded  upon 

prescribed,   the   prothonotary,  ™^*^  agreements  to  pay  spe- 

on  the  next  following  juridical  °'^,^fT'  «^  '^^^^y'/'^  "P^'^ 

day,   must    enter     a    default  detailed  accounts,  or  for  goods 

against  him,  and  the  plaintiff,  «*»^^     *^,^     delivered,    or     for 

upon  obtaining  a  certificate  of  '^?^^J    \f^*'    ^J'^^^^*.!,"'.!? 

Buch   entry,  may    proceed   to  ^^^^^^^^  ^«  rendered  forthwith 

judgment  ex  parfe.-1-C.   S.   L.  "POii  production,  together  with 

C.,c.83,  88.  9,    189,  196J-22  the  inscription  for  judgment,  of 

Vict.,  c.  6,  s.  31  j-C.  P.  C.  149.  ""^  ""^^^7^^  f.  t^e  plamtiff,  or 

87.  Notwithstanding     the  one  of  the  plaintiffs,  or  of  any 

entry  of  such  default,  the  de-  °^^«^  f  ®^,^^^*  Pt"J°'  ^^.f  ^«^ 

fendant  may,  at  any  time  before  ?ompetent  or  not  to  be  a  witness 

judgment,  upon  special  appli-  m  the  case,  duly  made  before  a 

cation     and"^  sufficient    cause  J «dge,  or  the  prothonotary,  or  a 

shown,    be    relieved    from  it,  oommissioner  of  the  superior 

upon   such   conditions   as   the  J^"^*'  *°f  f  ^''^l'!? '°l  *^^^'  ^ 

court  may    think    proper    to  the  knowledge  of  the  deponent, 

imnose.— C.   S     L     C      c     83  *      amount  claimed  is  due  by 

Iq *     *       '  the  defendant  to  the  plaintiff.'^' 

88.  This    application  must  — ^^*^- 

be  served  upon  the  plaintiff  at  "  ~       ^'  "7^     ^      T~X 

least  one  clear  day  before  it  is  *    No.    28.--.4/??dam<    of    the 
presented.-i6»rf.  plaintiff  {or    one    of    the 

*^  plaintiffs,) 

SECTION  IV.  Lower  Canada,  ] 

District  (or  Circuit)   of- 


0/   Judgment   hy   Default  for  j^   the 'superior    (or   circuit) 

Non- Appearance.  court. 

89.  If,  in  anv  action  founded  ^-  ^"  Plaintiff,  vs,  C.  D.,  de- 

upon  a  bill  of  exchange,  pro-  fendant. 

missory  note,  cidule,  cheque         A.  B.,  of ,  the  plaintiff, 

act    or    private -writing,    the  (or  one   of   the  plaintiffs)   in 

defendant  fail  to  appear  or  to  this  cause,  being  duly  sworn, 

plead,  judgment  may  be  ren-  doth  depose  and  say,  that  the 

dered  out  of   term  upon  the    sum  of. being  the  a^xsiQMTA. 

written    application    of     the  demanded  of  the  deteTi^«ai\.m 
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CONFESSION   OF  JUDGMENT. 


92.  In  every  such  case,  the 
prothonotary  in  vacation,  upon 
the  case  being  inscribed  for 
judgment,  draws  up  a  judg- 
ment, in  the  name  of  the  court, 
conformably  to  the  demand 
and  to  the  amount  which  ap- 
pears to  be  due  ;  and  such 
judgment  is  held  to  be  the 
judgment  of  the  court,  and  is 
recorded  accordingly. 


this  cause,  is  justly  due  by  him 
to  the  plaintiflf  (or  plaintiflfs) 
therein,  for  the  causes  in  his 
(or  their)  demand  mentioned ; 
and  the  said  deponent  hath 
signed,  (or  hath  declared  him- 
self unable  to  sign,  being  there- 
unto duly  required. 

Signature,  A.  B. 

Sworn  before  me,  at ,  this 

...day  of — ,  18.... 

J.  S.  P. 

Signature  of  the  judge,  pro- 
thonotary, clerk  or  commis- 
sioner. 


No.  29.... Ajffidavit  of  a  person 
other  than  a  plaintiff. 

Lower  Canada,  | 

District    (or  Circuit)  of  ...   j 

In   the    superior    (or  circuit) 
court. 

E.   P.,   of ,    being    duly 

sworn,   doth  depose   and  say, 
that  to  his  personal  knowledge, 

the  sum  of. ,  being  the  whole 

(or  part,  as  the  case  may  be) 
of  the  amount  demanded  of 
the  defendant  in  this  cause  is 
justly  due  by  him  to  the  plain- 
tiflf (or  pLaintiflfs)  for  the  causes 
in  his  (or  their)  demand  men- 
tioned ;  and  the  said  deponent 
lidth  signed,  (or  hath  declared 


No  such  judgment  can,  how- 
ever, be  rendered  or  recorded 
against  any  absentee  defen- 
dants who  has  been  summoned 
as  such. — Ihid.f  ss.  113,  127. 

93*  The  plaintiff  may,  at 
any  time  before  executing  such 
judgment,  renounce  the  same, 
and,  upon  filing  with  the  pro- 
thonotary his  renunciation  in 
writing,  he  may  proceed  in  the 
ordinary  form,  in  the  same 
manner  as  if  it  had  not  been 
rendered ;  he  must,  however, 
bear  the  costs  of  such  judg- 
ment.    Ibid,  8.  126. 

SECTION  V. 

Of    Confession     of    Judgment. 

94k.  The  defendant  may,  at 
any  stage  of  the  proceedings, 
file,  or  cause  to  be  taken  down 
in  writing  at  the  prothonotary*8 
ofl&ce,  a  confession  of  judgment 
for  the  whole  or  any  part  of  the 
demand, — The  confession  must 
be  signed  by  the  defendant,  or 
be  made  by  his  special  attor- 
ney, whose  power  of  attorney, 
in  authentic  form,  must  be  filed 
with  such  confession.... 25  Vic, 
c.  10,  s.  10. 

95.  [If  the  person  who  ap- 
pears as  defendant,  in  order  to 
confess  judgment,  is  unknown 
to  the  prothonotary,-  the  latter 
must  require   him   to  produce 

himself  unable  to  sign,  being 
thereunto  duly  required.) 
Signature,  -  A.  B. 

Sworn   before' me,   at this 

...day  of ,  18.... 

J.  S.  P. 
Signature   of  the"'  judge,  pro- 
thonotary, «lerk   or  commis- 
sioner. 


96-   If  the  plaintiff  accapU 


SECTION  VI. 

Of  Ihr     Filmg     of    Exhibit. 

99.  The    plaintiff  must,   at 

the  tinis  that  he  returns  tbo 

the  protbODOtarf 'B 


elha 


ten  pro. 


arj  dra 


I  up,  I 


Buppori 


mant,  irhioh  Is  beld  to  be  the 
judgment  of  the  ooart,  and  ie 
recorded  and  eieoutod  acaocd- 
ingly.  The  judgment  '  thui 
drawn  up  need  not  mantion  the 
pMMnoe  of  a  judge,  bat  il 
muat  contain  a  recital  of  the 

of  tbo  Ineeiiptdon  b;  the  plain- 
tiff, and  luu;  the  eocdepina- 

againit   the  defendant.— /itd. 

9" 
Judg 


originala,  tlie  party  may  retain 
them  until  tba  artioulalion  of 
faete,  provided  be  files  eopiea 
thereof,  certified  by  him  or  by 
his  attorney  .—Bell  ct.  Knonl- 
ton,  Montreal,  Marah,  1856;— 
24  Rule  of  Practice. 

101.    ExhlblM  tiled  eannot 
out   of     tba    oBica, 
!  opposite  party  con- 


after 


I  to  that  effect,  a 


proceeded  with  in  the  ordinary 
course ;  and,  if  the  plaintifT 
does  not  obtain  more  trom  the 
court  than  he  woild  have  had 
upon  the  confesgioD,  he  is  not 
entitled  to  more  costs  than  if 
the  oonfeSBioa  bad  been  as- 
capUd  J  saying  the  power  of 
the  court  to  grant  the  defenif- 
ant  whateier  ooits  of  contosta- 
tion  it  may  think  proper. — C, 


1.  L.  C,  I 


i.  70. 


9S.  [If  then  are  several 
defendaats  ia  tb*  same  salt, 
some  only  of  whom  oonfesB 
judgment,  the  plaintiff  may 
proceed,  upon  suoh  cocfessioa, 
to  reoover  against  thoaa  who 
haTe  aoknowledgad  their  In- 
debtedoess,  saving  bis  right  to 
SDiitlnne  tbe  lait  against  the 
others.] 


filed  and 
leivad  it. 


C.  107. 

103.  Until  tbe  exhibits 
have  been  filed  in  the  manner 
hare  in  above    praecribad,    tbe 

ElaintiS  cannot  proceed    with 
is    demand.— Ord,    1687,    tit. 
il.,  art.  33.— C.  P.  h.,  321. 
104-  Every  exhibit  filed  in 

tbe  parties  to  the  suit,  and 
they  may  obtain  copies  thereof 
from  the  prothocotary  bo  long 
as  it  remains  in  his  hands.— 
Serpillen.  snr  tit.  li.,  art.  IS, 


,.  16Sj  I 

188— Poth.  Proo.  oi 


.44. 
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PBELIMINART    EXCEPTIONS. 


105.  The  prothonotary  can- 
not receive  any  exhibit  in 
blank,  nor  any  list  of  exhibits 
in  which  the  designation  of 
any  exhibit  is  not  filled  up. — 
Ord.  1667,  tit.  xi.,  art.  32. 

106.  If  the  exhibits  in  sup- 
port of  the  demand  have  not 
been  filed  on  the  return  day, 
they  cannot  be  filed  afterwards 
without  giving  notice  to  the 
opposite  party  ;  saving  the  pro- 
visions of  article  100. 

CHAPTER  THIRD. 

OP    CONTESTATION. 


SECTION  1. 
General  Provisions, 

107.  All  declinatory  and 
dilatory  exceptions,  and  ex- 
ceptions to  the  form,  which  the 
defendant  intends  to  plead, 
must  be  filed  within  four  days 
from  the  return  of  the  writ, 
except  in  the  case  mentioned 
in  article  121. — C.  S.  L.  C,  c. 
83,  8.  12. 

108.  The  plaintiff  is  bound 
to  answer  any  such  exception 
within  eight  days  after  it  is 
filed;  excepting  where  he  is 
himself  obliged  to  call  in  war- 
rantors ;  the  delay  then  begins 
only  from  the  expiration  of  the 
delays  to  which  such  warrant- 
on  are  entitled  to  answer  the 
demand  brought  against  them. 

109.  The  defendant,  when 
he  is  entitled  to  reply,  must 
file  his  replication  within  eight 
days  from  the  filing  of  the 
j)laintiff'8  answer. — Ibid, 


110.  A  like  delay  of  eight 
days  is  allowed  for  the  filing 
of  any  other  pleading  that 
may  be  necessary,  or  is  per- 
mitted by  the  court,  in  order 
to  complete  the  issues. — Ibid. 

111.  The  party  failing  to 
file  any  such  preliminary  ex- 
ception, answer,  or  replication, 
or  other  pleading,  within  the 
delays  prescribed,  is,  by  law, 
foreclosed  from  doing  so,  un- 
less the  court,  upon  cause 
shown,  has  extended  the  delay, 
or  has  otherwise  ordered. — 23 
Vic,  c.  27,  8.  37.— C.  S.  L.  C, 
c.  83,  88.  14,  75. 

112.  [No  plea  containing  a 
preliminary  exception  can  be 
filed  unless  it  is  accompanied 
with  a  deposit  of  such  sum  of 
money  as  is  fixed  by  the  rules 
of  practice  of  the  court.]* 

SECTION  II. 
Of     Declinatory      Exceptions, 

113.  When  a  declinatory 
exception,  filed  by  the  defend- 
ant is  maintained,  the  parties 
must  be  dismissed,  saving  their 
recourse  before  a  competent 
court.— C.  P.  C.  168.— C.  P.  L. 
3^1. 

114.  The  parties  must  also 
be  dismissed  by  the  court,  even 
though  no  such  exception  has 
been  pleaded,  if  the  action  is 
manifestly  beyond  the  jurisdic- 
tion of  the  court. — C.  P.  C.  1 70. 

115.  The  court,  in  declaring 
itself  incompetent,  may  award 
costs,  according  to  circum- 
stances.— 1  Pigeau,  165. 

*  Vide  32  Rule  of  Practice  S. 
C,  which  fixes  it  at  £2,  Is.  8d. 


PRELIMINARY  EXCEPTIONS 
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SECTION  m. 
Of   Exceptions    to    the   Form. 

116*  The  following  grounds 
must  be  pleaded  by  exoeption 
to  the  form  : 

1.  Informalities  in  the  writ 
or  service  ; 

2.  Informalities  in  the  de- 
claration, when  it  contravenes 
the  provisions  contained  in 
articles  14, 19, 50,  52  and  56.— 
1  Pigeau,  160  et  aeq.  * 

117.  The  plaintifif,  upon  an 
exception  to  the  form  as  well 
as  at  any  other  time  before 
judgment,  may,  by  leave  of  the 
court,  amend  either  the  writ  or 
the  declaration,  on  payment  of 
such  costs  as  the  court  deter- 
mines.— C.  S.  L.  C.,c.  83,  s.  67. 

118.  If  the  copy  of  the  writ 
or  of  the  declaration  is  incor- 
rect, or  dififerent  from  the 
original,  the  plaintiff  may,  up- 
on leave  of  the  court  and  on 
payment  of  costs,  furnish  the 
defendant  with  a  correct  copy. 
—2  L.  C.  Reports,  110. 

119.  Nullities  in  the  writ  or 
service,  and  informalities  in 
the  declaration,  are  waived  by 
the  appearance  of  the  defend- 
ant and  his  failure  to  take 
advantage  of  them  within  the 
delays  prescribed. — C.  P.  175. 

*  The  codifiers  here  sug- 
gested this  additional  article  in 
amendment  :  "  An  exception 
to  the  form  does  not  lie  if  the 
plaintiff  has  omitted  to  allege 
m  his  declaration  the  perform- 
ance of  some  formality  required 
as  a  simple  accessory  of  the 
right  he  claims.  The  inobser- 
vance of  such  formalities  can 
only  be  pleaded  by  peremptory 
exceptioji.  " 


ff 


SECTION  IV. 

Of  Dilatory  Exceptions  and 

specially  of  Actions  in 

Warranty, 

120.  The  defendant  may 
stay  the  suit  by  dilatory  ex- 
ception : 

1.  If  the  delays  to  which  he 
is  entitled  for  the  purpose  of 
making  an  inventory  and  de- 
liberating, whether  as  heir,  or 
legatee,  or  in  the  case  of  com- 
munity of  property,  have  not 
expired ; 

2.  If  he  has  a  right  to  de- 
mand security  from  the  plain- 
tiff, or  the  execution  of  some 
precedent  obligation  ; 

3.  When  the  plaintiff  contra- 
venes the  rule  that  the  parties 
should  remain  in  their  respec- 
tive positions  until  these  are 
changed  by  judicial  authority ; 

4.  When  the  defendant  has 
a  right  to  exercise  a  recourse 
in  warranty  against  a  third 
party  ; 

5.  When  he  has  a  right  to 
demand  the  discussion  of  the 
principal  or  original  debtor ; 

6.  When  the  plaintiff  has 
joined  in  his  action  several 
claims  which  are  incompatible, 
or  susceptibleof  different  modes 
of  trial ;  and  in  such  case  the 
defendant  cannot  be  bound  to 
defend  the  action  until  the 
plaintiff  has  declared  his  op- 
tion;—1  Pigeau  166,  170, 173, 
179,  188,  197,  200.— Pothier, 
Proc.  Civ.,  28,  29.— Ord.  1667 
tit.  viii.,  a^ts.  1,  2  j  tit.  ix.,  art. 
2.— C.  P.<!.  174.— C.  P.  L.  152, 
322. 

7.  If  the  plaintiff  do^^  xioX. 
reside  in  the  pioviiiQe,  Mid.  «» 
oower  of  attomey  {lom  "ViVxxxV*' 
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not  produced  j — Gray  vs.  Mc- 
Queen, Montreal,  20  January, 
1855. 

8.  If,  in  the  case  of  an  indi- 
visible right  or  claim,  all  the 
parties  interested,  and  whose 
presence  is  necessary,  are  not 
made  parties  to  the  suit.— Imp. 
Stat.,  16  and  16  Vic,  c.  76,  s.  34. 

121*  If  the  dilatory  excep- 
tion is  founded  upon  the  legal 
delay  for  making  an  inventory 
and  deliberating,  the  delays  for 
pleading  to  the  action,  and 
even  for  setting  up  other  pre- 
liminary pleae,  do  not  begin  to 
run  against  the  defendant  until 
after  the  time  allowed  him  to 
make  such  inventory  and  to 
deliberate.— Ord.  1667,  tit.  viii. 
art.  3. 

122.  If  the  defendant  has 
warrantors  to  call  in,  he  may, 
by  means  of  a  dilatory  excep- 
tion, obtain  that  his  delay  to 
plead  to  the  action  be  not  com- 
puted until  the  warrantors  have 
been  called  in  and  held  to  plead 
to  the  merits. 

123.  [The  delay  allowed  to 
call  in  warrantors  is  eight  days 
after  service  of  the  principal 
demand,  exclusive  of  whatever 
time  may  be  required  to  sum- 
mon the  warrantors,  pursuant 
to  the  provisions  of  article  75.] 
—Ord.  1667,  tit.  viii.,  art.  2. 

124k.  The  demand  in  war- 
ranty must  be  special  and 
contain  a  summary  statement 
of  the  grounds  upon  which  it  is 
made,  with  a  copy  of  the  prin- 
cipal demand  and  of  the  plead- 
ings which  require  the  calling 
in  of  the  warrantors. — Ord. 
1667,  tit.  viii.,  art.  4. 

125.  In  eases  of  simple  or 
personal  warranty,  the  warran- 


tor cannot  take  up  the  defence 
of  the  defendant,  but  can  mere- 
ly intervene  and  contest  the 
principal  demand,  if  he  thinks 
proper. — Ibid.,  art.  12. 

126.  In  cases  of  real  war-r 
ranty,  the  purchaser  who  is 
disturbed  or  evicted  is  not 
bound  to  call  in  first  his  im- 
mediate warrantor,  but  he  may 
summon  in  warranty  any  more 
remote  warrantor  who  may 
eventually  be  bound  to  inter- 
vene in  the  suit. — G.  S.  L.  C, 
0.  82,  s.  32. 

127.  In  cases  of  real  war- 
ranty, the  warrantor  may  take 
up  the  defence  of  the  warran- 
tee, who  is  relieved  from  the 
contestation,  if  he  requires  it. 
— ^Nevertheless,  although  re- 
lieved from  the  contestation,  he 
may  remain  in  the  suit,  and  act 
in  it  for  the  protection  of  his 
rights.— Ord.    1667,    tit.    viii., 

arts.  9,    10 C.    P.    C.  184.— 

Judgments  rendered  against 
the  warrantor  may  be  executed 
against  the  warrantee. — It  is 
sufficient,  in  any  case,  that 
the  judgment  be  served  upon 
the  warrantee,  without  any 
other  demand  or  procedure 
being  necessary. — Ord  1667, 
tit.  viii.,  art.  7. 

128.  Whenever,  according 
to  article  29  of  the  Civil  Code, 
a  person,  who  does  not  reside 
in  Lower  Canada,  is  bound  tc 
give  security,  all  proceedings 
in  the  case  may  be  stayed,  up- 
on application  of  the  adverse 
party,  until  such  security  has 
been  given. — 0.  S.  L.  C,  c.  83, 
s.  68. — Jones  ««.  Kerr,  Mont- 
real, 4th  May,  1852. 

129.  The  application  for 
security    for     coats     may    be 
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made  before  the  court  or  before 
a  judge  or  prothonotary  in 
vacation t  and  may  be  adjudi- 
cated upon  forthwith. 

If  the  person  bound  to  give 
security  fails  to  do  so  within 
such  time  as  the  court,  judge 
or  prothonotary  may  fix,  the 
opposite  party  may  obtain  a 
judgment  of  non-suit. 

Saving  the  foregoing  pro- 
vision, any  person  from  whom 
security  may  be  demanded  in 
virtue  of  article  29  of  the  civil 
code,  may  at  any  time,  whether 
the  same  has  been  demanded  or 
not,  put  in  such  security  after 
one  clear  day's  notice  to  the 
opposite  party.  *  —  33  Vic,  c. 
17,  s.  3,  Q. — Prevost  vs.  Bis- 
8on,  Montreal,  26tIiMa7,  1863. 

The  delays  for  filing  prelim- 
inary exceptions  and  pleas  to 
the  merits  do  not  begin  to  run 
until  after  the  date  of  the  ser- 
vice upon  the  defendant's  attor- 
^y  9f  o,  notice  informing  him 


*Held.— That  under  this  article 
as  amended,  the  demand  for 
security  for  costs  must  be 
made  within  four  days  from 
the  return  of  the  writ,  and 
that  it  is  not  sufficient  merely 
to  give  notice  within  that  time. 
— Fisher  vs.  Moss,  Sup.  Court, 
Montreal,  23  June,  1873.— This 
decision  was  followed  by  sev- 
eral others  in  the  same  sense. 
This  security  may  be  by  one 
surety. — Warne  vs.  Shaw,  S.  C, 
M. — Or  by  the  deposit  of  a 
sufficient  sum  of  money. — 
Foley  vs.  The  Canada  Tann- 
ing Extract  Co.,  in  appeal,  Q. 
B.,  Montreal,  14th  December, 
1875-  I 


that  such  security  has  been  given. 
—35  Vic,  c  6,  s.  6,  Q. 

130.  The  exception  of  dis- 
cussion, whenever  it  lies,  is 
subject  to  the  general  rules 
contained  in  this  section,  and 
to  the  special  provisions  con- 
tained in  articles  1*941,  1942, 
1943,  2066  and  2067  in  the 
Civil  Code. 

131.  Before  answering  a 
dilatory  exception,  or  any  other 
preliminary  plea  filed,  the 
plaintiff  may  if  he  thinks  the 
exception  is  filed  solely  in 
order  to  retard  the  suit,  re- 
quire the  defendant,  in  writ- 
ing, to  plead  to  the  merits, 
and  may  foreclose  him  if  such 
plea  to  the  merits  is  not  filed 
within  eight  days  from  the 
demand  thereof;  in  which 
case  the  courts  take  cogniz- 
ance of  no  other  issues  than 
those  raised  upon  the  pi*o- 
liminary  exceptions. — C.  d.  L. 
C,  c  82,  s,  73. 

132.  If  the  defendant  files 
his  pleas  to  the  merits,  proof 
takes  place  upon  all  the  issues 
unless  the  court  otherwise 
orders  ;  and  if  he  succeeds 
upon  the  preliminary  excep- 
tion, he  may  recover  from  the 
plaintiff  the  costs  incurred 
upon  the  contestation  of  the 
merits  to  which  he  was  forced 
under  the  provisions  of  the 
preceding  article. — C.  S.  L.  C, 
c  83,  s.  74. 

133.  When  the  defendant 
has  pleaded  a  dilatory  excep- 
tion, which  is  afterwards  main- 
tained, the  foreclosure  from 
pleading  to  the  merits,  obtain- 
ed against  him  under  article 
131,  is  without  ef[e<it  \  W\.\L<Jk\^ 
bound  to  file  Ma  ^^(leBba  Xo  >iJaA^ 
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merits  within  eight  days  after 
the  expiration  of  the  delays 
granted  npon  his  exception, 
and,  in  default  of  his  so  doing, 
the  foreclosure  holds  good. — 
If,  upon  being  required  to  do 
so  by  the  plaintiff,  the  defend- 
ant has  pleaded  to  the  merits, 
he  may^  after  the  judgment 
maintaining  his  dilatory  ex- 
ception, and  within  eight  days, 
amend  his  pleas  or  plead  anew, 
without  thereby  incurring  any 
costs ;  in  default  of  his  doing 
so  he  is  presumed  to  abide  by 
the  pleas  filed. — C.  S.  L.  C, 
c.  83,  s.  74,  §§  2,  3. 

134.  When  the  object  of 
the  dilatory  exception  main- 
tained is  the  calling  in  of  war- 
rantors, the  defendant  in  the 
principal  suit  cannot  be  fore- 
closed from  pleading  until  after 
the  expiration  of  eight  days, 
counting  from  the  day  on 
which  the  warrantor  could 
himself  have  been  foreclosed 
from  pleading  to  the  action 
in  warranty. — The  warrantor 
may,  within  the  delays  granted 
to  the  warrantee,  plead  to  the 
action  brought  against  the  lat- 
ter, whether  the  warrantee  has 
already  pleaded  to  it  or  not. 
— C.  S.  L.  C,  c.  83,  s.  74,  §  3. 

135.  Grounds  of  prelimi- 
nary exception  may,  in  certain 
cases,  be  urged  by  motion, 
according  to  the  practice  of  the 
courts. 

SECTION    V. 

Of     Contestation      upon      the 
Merits. 

136.  The  defendant  may 
plead  by  peremptory  excep- 
tion : 


1.  Lis  pendens  I 

2.  The  non-completion  of  the 
time,  or  the  non-fulfilment  of 
the  condition  upon  which  the 
right  of  action  depends ; 

3.  The  extinction,  in  whole 
or  in  part,  of  the  right  claimed 
by  the  plaintiff.  —  1  Pigeau, 
198.— C.  P.  L.  158. 

137.  All  pleas  to  the  merits, 
whether  by  exception  or  other- 
wise, must  be  filed  within  eight 
days  after  the  appearance,  ex- 
cept in  the  cases  otherwise 
provided  for  in  the  preceding 
section. — If  they  are  not  filed 
within  such  delay,  the  adverse 
party  may  demand  them,  and 
if  they  are  not  filed  within  the 
three  next  following  juridical 
days,  the  prothonotary  may 
grant  the  plaintiff  a  certificate 
of  foreclosure. — C.  S.  L.  C, 
c.  83,  s.  12,  §  2. 

138.  The  same  delay  of 
eight  days  is  allowed  the 
plaintiff  to  answer  the  pleas, 
unless  such  answer  is  in  the 
nature  of  a  declinatory  or 
dilatory  plea,  or  of  an  exception 
to  the  form,  in  which  case  the 
delay  is  four  days  only,  pursu- 
ant to  article  107. — Ibid.,  s.  12. 

139.  A  like  delay  of  eight 
days  is  allowed  for  the  filing  of 
any  other  pleading  necessary 
to  complete  the  issues. — Ibid. 

140.  After  the  expiration 
of  these  delays,  the  party  fail- 
ing to  file  a  pleading  is  by  law 
foreclosed  from  doing  so,  with- 
out the  consent  of  the  opposite 
party,  or  leave  of  court. — 23 
Vic,  c.  57,  s.  37.— C.  S.  L.  C, 
c.  83,  ss.  14,  75. 

141.  Such  foreclosure  does 
not,  however,  take  place  with- 
out an  order  from  the  court  if 


the  op^aiw  party  hse  not  filed 
with  bi8  plsMing,  in  the  maa-- 
Dor  piCBOiibod,  the  exhibits  or 

founded;  and  if  such  eihibite 
and  viittDQ  ptoofa  ace  cot  filed 
-with  laah  pteddiQK,  they  caii-^ 
not  afterwords  be  filed  without 
the  eongeat   of  the    opposita 
portj  or   leave  of  eouTt. 
jadgs  may,  in  term  or  in  ti 
tion,  extend  the  dBlaj  for  filing 
snch  eihibila  or  vrittsn  proofs. 
—C.S.L.C.,  0.82,  B,  180,5 
142'   Wheu  au  amendm 
of  any  pleading  haa  been 
lowed,    the    delay   to    anai 
ench  pleading  is  Teekonod, 


ding  to 


pmg 


rules 


withoi 

143.  When  the  defendaot 
te  forealosed  fTom  pleading, 
tho  plaintiff  may  proceed  ex 
parte,  and  may,  If  the  case 
admit  of  it,  jiroeeed  to  jodg- 
ment,  aoaordmg  to  the  prori- 
«ionS  contained  in  articles  89, 
90,  91,  92  and  93. 

144:.  [No  particular  form 
of  words  is  reqaiied  in  any 
pleading;  bat  ere r;  fact,   the 

not  expressly  denied  or  de- 
clared to  be  anknonn,  is  held 
to  be  admitted.]— C.  S.  L.  C, 


premiesory  note,  or  other  pri- 
whioh  any  claim  is    founded, 


acting  as  bis  agent  or  clerk, 
and  cogniiant  of  (he  facts  in 
such  capacity,  that  such  instru- 
ment or  some  material  part 
thereof  ia  not  genaine,  or  that 
his  signature  or  some  other  on 
the  document  is  forged,  or,  in 
the  case  of  a  promissory  note 
or  hill   of  eicEange,  that  the 


notbee 


iting  1 


what  tl 


gularity  ci 
ju dice,  however,  to  the  recourse 
of  Buoh  party  by  improbation. 
— C.  S.  L.  C,  c.  83,  a.  87,  5  2. 
—[In  the  case  of  promissory 
or  bills  of  exchange  pay- 


iblei 


a,  they 


id,  as  against  the 
maaer  or  acceptor,  to  have 
been  presented  at  that  place 
at  maturity,  unless  the  excep- 
tion founded  upon  aucb  want 
}f  preaantation  is  accompanied 
nith  an  affidavit  that,  at  the 
time  they  became  due,provielon 
iad  boon  made  for  their  pay- 
ment at  the  apeoifled  place.J-- 
rhe  denial  of  any  document 
jpecifled  in  article  1220  of  the 
Civil   Cade,  must   be  accom- 

ity  for  the  costs  of  the  commis- 
sion required  to  obtain  the 
proot:  of  such  document.  In 
Lhe  oases  of  paragraphs  S  and 
6  of  the  same  article,  the 
denial  of  the  original  depOBit- 

panied  by  au  affidavit  of  the 
party  making  the  denial,  stat- 
ing that  he  doubts  and  does 
not  beiieve    that   the  original 

by  the  peraon,  or  exeonted  in 
lhe  manner  therein  mentioned. 
The  party  wiahingVi  msie  hm 
uf  the  copy  fiUd  U  libe1i^sou'I1jl   ^ 
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to  prove  the  original,  and  for 
this  purpose  the  person  who 
has  charge  of  the  original  is 
bound,  upon  the  order  of  a 
judge,  to  deposit  it  in  the 
court  in  which  its  genuineness 
is  contested ;  and  the  prothono- 
tary  is  bound  to  furnish  him, 
at  the  expense  of  the  contest- 
ing party,  with  a  copy  thereof 
certified  by  such  prothonotary. 
— The  original,  the  genuine- 
ness of  which  is  thus  denied, 
may  be  annexed  to  the  com- 
mission required  to  obtain  its 
proof. 

146.  When  a  party  has 
pleaded  incompatible  or  con- 
tradictory grounds  [in  the 
same  plea],  he  may  be  requir- 
ed by  the  opposite  party  to 
choose  between  such  grounds 
or  plead  anew,  and  in  default, 
of  such  choice  the  incompatible 
grounds  are  held  to  be  of  no 
effect  and  are  set  aside. 

147.  A  demurrer  may  be 
pleaded,  when  the  facts  alleged 
in  the  declaration  do  not  give 
rise  to  the  right  of  action  which 
the  plaintiff  f  eeks  to  exercise. 
—1  Pigeau,  204. 

SECTION    VI. 

Of  Jsstte  joined. 

148.  The  issues  are  com- 
pleted I 

1.  By  declaration,  pleas  and 
replications,  if  there  are  no 
perpetual  exceptions ; 

2.  By  declaration,  excep- 
tions, answers  to  exceptions, 
and  replications  to  answers,  if 
the  answers  contain  facts  that 
are  not  alleged  in  the  declara- 


3.  They  are  also  held  to  be 
completed  by  foreclosure  from 
filing,  or  by  failure  to  file  an- 
swers or  replications. — Nev- 
ertheless, if  the  proceedings 
secondly  enumerated  are  not 
sufficient  to  fully  set  out  the 
grounds  of  the  parties,  the 
court  may  grant  leave  to  file 
further  pleadings. — C.  S.  L.  C, 
c.  83,  s.  72. — Eierskowski  ©». 
M orison,  4  L.  C.  Rep.,  419;  6 
Do.  169.— 26  Vic.  67,  s.  37. 


CHAPTER  FOURTH. 


OP    INCIDENTS. 


SECTION   I. 

Of  Incidental  Demands. 

149.  The  plaintiff  may,  in 
the  course  of  the  suit,  make  an 
incidental  demand : 

1.  In  order  to  add  to  the 
principal  demand  something  he 
has  omitted  to  include  in  it; 

2.  In  order  to  claim  a  right 
accrued  since  the  service  of 
the  principal  suit  and  con- 
nected with  the  right  claimed 
by  such  suit  j 

3.  In  order  to  demand  some- 
thing which  he  requires  for  the 
purpose  of  avoiding  a  ground  of 
defence  set  up  by  the  defen- 
dant.—! Pigeau,  337.— Ord. 
1667,  tit.  xi,  art.  26. 

150*  This  incidental  de- 
mand is  made  by  a  petition, 
accompanied  by  the  documents 
in  support  thereof,  and  served 
upon  the  opposite  party. — Ord. 
1667,  tit.  XI.,  art.  26. 


IKTEBYEKTIONS. 
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151*  The  defendant  may  set 
up  by  incidental  demand  any 
claim  of  his  arising  out  of  the 
same  causes  as  the  principal 
demand,  and  which  he  cannot 
plead  by  exception. 

When  the  principal  demand 
is  for  the  payment  of  a  sum  of 
money,  the  defendant  may  also 
make  an  incidental  demand  up- 
on any  claim  for  money  arising 
out  of  other  causes  ;  but  such 
an  incidental  demand  is  dis- 
tinct from  and  cannot  retard 
the  principal  action. 

The  court,  whenever  it  ren- 
ders judgment  upon  both  de- 
mands at  the  same  time,  may 
order  compensation,  if  the  case 
admits  of  it. — Pot.,  Proc.  civ., 
39, 40.— 1  Pigeau,  337.— Paris, 
106.— 37  R.  of  P. 

152*  Incidental  demands 
by  the  defendant  are  likewise 
made  by  petition,  accompanied 
by  the  documents  in  support 
thereof,  and  served  and  filed 
at  the  same  time  as  the  pleas 
to  the  merits.— 36  R.  of  P. 

153*  Issue  is  joined  upon 
incidental  demands  in  the  same 
manner  as  upon  the  principal 
demand,  and  their  contestation 
is  subject  to  the  same  rules, 
delays  and  foreclosures. 

SECTION  II. 

Of  InterventioTu. 

154:.  Every  person  interest- 
ed in  the  event  of  a  pending 
suit  is  entitled  to  be  admitted 
a  party  thereto,  in  order  to 
maintain  his  rights.  —  Pot., 
Proc.  40. — 1  Bornier,  sur  Proc. 
Civ.  268 — 27  et  28  Vic,  c.  17 
8.  4,  S  9.— C.  S.  L.  C,  c.  83 


'  155.  An  intervention  is 
formed  by  a  petition,  contain- 
ing the  grounds  which  justify 
the  party  in  intervening,  with 
conclusions  to  that  effect,  and 
must  be  accompanied  with  the 
exhibits  in  support  thereof. — 
C.  S.  L.  C,  c.  83,  s.  71.— Ord. 
1667,  tit.  xi,  art.  28.-22  Im- 
bert,  81.— C.  P.  C,  339. 

156.  The  demand  in  inter- 
vention may  be  made  in  court 
or  filed  in  the  prothonotary's 
office  ;  but  it  cannot  stay  pro- 
ceedings upon  the  principal 
demand  unless  it  is  allowed  by 
the  court,  or  by  a  judge  in  va- 
cation, upon  application  made 
at  any  time  before  judgment 
in  the  cause. — C.  S.  L.  C,  c.  83, 
s.  81. 

157.  When  the  intervention 
is  allowed  by  the  court  or  judge, 
the  suit  is  suspended  during 
three  days;  and  if  the  inter- 
vening party  fails  within  that 
period  to  have  it  served  upon 
the  parties  in  the  case  and  to 
file  a  certificate  of  such  service, 
it  is  held  not  to  have  been  filed 
and  has  no  efi'eot ;  and  the  filing 
of  the  prothonotary's  certificate 
of  such  default  is  equivalent 
to  a  judgment  dismissing  the 
intervention. — Ibid.  §2. 

158.  If  the  demand  in  in- 
tervention is  served  within  the 
delay  prescribed,  the  parties 
to  the  suit  are  bound  to  answer 
it  within  eight  days  after  such 
service,  in  default  of  which  the 
intervention  is  held  thence- 
forward to  be  admitted  by  the 
parties  who  have  not  contei>ted 
it.  The  intervening  party  is 
bound,  within  eight  days  from 
the  admission  of  his  interven* 
tion,  to  fumi&li  any  ^to\Lii^\v^^ 
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may  have  to  set  np  jn  the  prin- 
cipal suit.  —  The  suhsequent 
proceedings  are  the  same  as  in 
an  ordinary  suit. — 1  Crouchot, 
78.--25  Vic.  c.  57,  s.  36. 

SECTION   III. 

Of  Improbation. 

159.  Besides  the  action  of 
improbation  which  may  be 
brought  as  a  principal  and  di- 
rect action,  any  party  in  a  suit 
may  proceed  by  improbation 
against  any  authentic  docu- 
ment produced  by  the  opposite 
party,  [and  even  against  a  re- 
turn of  the  sheriff  or  of  any 
other  judicial  officer. — Pot., 
Pro.  civ.,  333. — Serpillon,  Code 
du  Faux,  163.— C.  P.  C,  214.— 
Nevertheless  as  regards  sim- 
ple service  of  summons  or  of 
notice,  the  return  may  be  con- 
tested on  motion,  without  an 
improbation,  unless  the  court 
otherwise  orders .^-If  the  con- 
testation be  deemed  frivolous 
the  contesting  party  may  be 
condemned  to  pay  double  costs. 
— The  court  may,  according  to 
circumstances,  grant  leave  to 
amend  the  return,  by  supply- 
ing any  omissions  or  correcting 
any  errors  therein  which  might 
be  grounds  of  improbation.] 

160*  A  party  may  also  pro- 
ceed by  improbation  against 
any  document  filed  by  himself, 
and  which  he  is  seeking  to 
have  declared  null. — Perrault 
&  Simard,  6 Dec,  des  Trib  B.C., 
p.  24. 

161.  Incidental  improba- 
tion is  begun  by  a  petition, 
praying  that  the  party  be  al- 
lowed to  proceed  by  improba- 
tion    against    the     document 


therein  designated,  and  that 
the  opposite  party  be  held  to 
declare  whether  he  intends  to 
make  use  of  such  document. 
— The  petition  must,  under 
pain  of  nullity,  be  signed  by  the 
party  himself,  or  by  his  attor- 
ney under  a  special  power  filed 
with  the  petition^  Imbert.  p. 
788.— Ord.  1670,  art.  6.— Ord. 
1737,  tit.  ii,  art.  3.— Serpillon, 
Code  du  Faux,  153.— C.  P.  C, 
215. 

162.  The  petition  must  be 
served  upon  the  opposite  party 
before  it  is  presented. — C.  P. 
C,  215. 

163.  [The  petition  must  be 
accompanied  by  a  deposit  in 
the  prothonotary's  office  of  a 
sum  fixed  by  the  court,  to  meet 
the  costs  to  be  incurred,  in 
whole  or  in  part,  in  the  event 
of  the  improbation  being  dis- 
missed.] 

164'  Improbation  may  be 
begun  at  any  stage  of  the  suit 
until  the  closing  of  the  evidence 
and  even  afterwards  before 
judgment,  upon  proof  that  the 
falsity  was  not  ascertained  un- 
til after  evidence  was  closed. 
— All  proceedings  in  the  prin- 
cipal suit  are  suspended  until 
the  improbation  is  adjudicated 
upon. — 3  L.  C.  Jurist,  268. 

165.  The  opposite  party 
must  declare  whether  or  not  he 
intends  to  make  use  of  the  doc- 
ument impugned,  and  file  in 
the  prothonotary's  office  a  pre- 
cise declaration  to  that  effect, 
previously  served  upon  the 
plaintiff  in  improbation. — The 
declaration  must  also,  on  pain 
of  nullity,  be  signed  by  the 
party,  or  by  his  attorney  under 
a  special  power  to  that  effect 
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filed  with  the  deolaration. — 
The  declaration  must  be  made 
within  eight  days  from  the 
filing  of  the  petition,  unless 
the  delay  is  extended  by  the 
judge. — Serpillon,  169,  and  the 
authorities  by  him  cited. — C. 
P.  C.,216. 

166.  If  the  defendant  in  im- 
probation  fails,within  the  delay 
prescribed  to  make  such  de- 
olaration, or  declares  that  he 
does  not  intend  to  make  use  of 
the  document,  it  is  rejected 
from  the  record,  and  if  the  con- 
clusions demand  it,  it  is  also 
declared  null. — Serpillon,  173, 
179. — Cod.  L.  3,  dejideinatru- 
mentorum. — C.  P.  C,  217. 

167.  If  the  defendant  in 
improbation  declares  that  he 
intends  to  make  use  of  the 
document,  the  court,  or  a  judge 
in  vacation,  upon  the  demand 
of  either  of  the  parties,  orders 
that  such  document,  and  the 
original  thereof  if  necessary, 
be  deposited  in  the  prothono- 
tary's  office,  at  the  diligence 
of  the  party  who  relies  upon  it, 
and  that  the  parties  in  charge 
thereof  be  compelled,  by  all 
legal  means,  to  deposit  it. — 
Imbert,  loc,  cit.—C.  P.  C,  219, 
220,  221. 

168.  As  soon  as  the  docu- 
ment impugned  has  been  de- 
posited in  the  office  of  the 
prol^onotary,  he  pioceeds  to 
draw  up  a  descriptive  state- 
ment of  its  condition ;  this  is 
done  at  the  instances  of  either 
party,  the  other  party  being 
either  present  or  duly  notified. 
— The  descriptive  statement 
must  mention  and  describe  the 
first  and  last  words  of  each 
page,  the  erasures^  words  writ- 


ten over,  interlineations,  mar- 
ginal notes,  paraphs,  and  sig- 
natures upon  the  document, 
and  all  other  similar  circum- 
stances ;  the  document  is  ini- 
tialed, and  the  statement  is 
signed  by  the  prothonotary, 
and  by  the  parties  or  their 
attorneys,  or  else  mention  is 
made  of  the  reasons  why  the 
parties  refused  to  sign  upon 
being  required  to  do  so. — C.  P. 
C,  226-6-7. 

169.  The  parties  take  com- 
munication of  the  impugned 
document  from  the  hands  of 
the  prothonotary,  and  with- 
out removing  it. — C.  P.  C, 
228. 

170.  Eight  days  after  the 
making  of  the  descriptive 
statement,  the  plaintiff  must 
file  his  articles  of  improba- 
tion and  serve  the  same  on 
the  defendant  — C.  P.  C, 
229. 

171.  The  defendant  is  al- 
lowed a  like  delay  of  eight 
days  to  file  and  serve  his 
answers. — C.  P.  C,  230. 

172.  In  other  respects  the 
issues  are  joined  and  tried  as 
in  ordinary  suits,  and  are  sub- 
ject to  the  same  rules  and  the 
same  foreclosures. 

173.  The  judgment  which 
decides  upon  the  improbation 
likewise  determines  to  whom 
of  right  the  document  shall 
be  handed  over. — C.  P.  C, 
242. 

174.  While  the  document 
impugned  remains  in  the  pro- 
thonotary's  office,  no  copies 
thereof  can  be  delivered  with- 
out an  order  from  the  court, 
after  the  parties  lia.v«  X^^vti 
heard  or  have  \>eeii  Tio\.\&«^. 
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175.  [The  provisions  o£  this 
section,  except  those  of  article 
163,  are  observed,  in  so  far 
aA  they  apply,  with  regard 
to  direct  actions  of  improba- 
tion.] 

SECTION   IV. 

Of  Reeiuations. 

176.  Any   judge    may   be 

recused  :j 

1.  If  he  is  related  or  allied 
to  one  of  the  parties  within  the 
degree  of  cousin-german  in- 
clusively ; — C.  S.  L.  C,  0.  81, 
8.  3. 

2.  If  he  has  a  suit  depending 
upon  the  same  question  as  that 
in  issue  in  the  case  ; — Ord. 
1667,  tit.  zxiv.,  art.  5. 

3.  If  he  has  given  advice 
upon  the  matter  in  dispute,  or 
has  previously  taken  cogniz- 
ance of  it  as  an  arbitrator ;  if 
he  has  acted  as  solicitor  for 
either  of  the  parties  or  has 
made  known  his  opinion  extra- 
judicially J — Ibid.,  art.,  6. 

4.  If  a  suit  is  pending  in  his 
name  before  a  court  in  which 
one  of  the  parties  will  sit  as 
judge  J — Ibid,  art.  7. 

5.  If  he  has  made  verbal  or 
written  threats  against  one  of 
the  parties  since  the  beginning 
of  the  suit,  or  within  six 
months  previous  to  the  recusa- 
tion ;  or  if  there  has  been  mor- 
tal enmity  between  them  with- 
out reconciliation  j — Ibid,  art. 
8. 

6.  If  he  is  the  manager  or 
patron  of  any  order,  corpora- 
tion, or  community,  which  is  a 
party  to  the  suit,  or  the  tutor, 

Jionorary   tutor,  subrogate -tu- 


tor, or  curator,  heir,  or  donee 
of  either  of  the  parties ;-  -Ibid, 
art.  10. 

7.  If  he  has  any  interest  in 
favoring  either  of  the  parties. 
—1  Pigeau,  366-6. 

177.  A  judge  is  disqualified 
if  he  is  interested  in  the  suit, 
either  personally,  or  on  account 
of  his  wife,  or  if  his  wife,  when 
separated  from  him  as  to  pro- 
perty, is  interested  in  the  suit. 
—Ibid, 

178.  A  judge  who  is  liable 
to  be  recused  cannot  refuse  to 
sit  in  the  case  until  after  he 
has  declared  the  grounds  of 
recusation  that  may  be  invoked 
against  him  and  the  court  has 
ordered  that  he  should  not  sit. 
—Ord.  1667,  tit.  xxiv.,  art.  18. 

179.  Any  judge  who  is 
aware  of  a  ground  of  recusa- 
tion to  which  he  is  liable,  is 
bound,  without  waiting  until 
it  is  invoked,  to  make  a  written 
declaration  of  it  to  be  filed  in 
the  record. — Ibid,  art.  17. 

180.  Any  party  to  a  suit 
who  is  aware  of  a  ground  of 
recusation  against  a  judge,  is 
bound  to  make  it  known  as 
soon  as  it  comes  to  his  know- 
ledge.— Ibid,  art.  19. 

181.  After  the  declaration 
of  the  judge  or  of  one  of  the 
parties,  the  party  desirous  of 
recusing  the  judge  is  bound  to 
do  so  within  eight  days  from 
the  service  of  such  declaration; 
after  which  he  cannot  do  so, 
unless  the  court,  for  sufficient 
reasons,  has  extended  the  de- 
lay.— Ibid,  art.  20. 

182.  If  no  declaration  as 
above  mentioned  has  been 
made,  the  judge  may  be  re- 
cused at  any  stage  of  the  case 
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before  judgment,  upon  the 
affidavit  of  the  parly  that  the 
grounds  of  recusation  have 
only  recently  come  to  his 
knowledge. — 3id,  art.  21. 

183.  A  recusation  is  pro- 
posed by  means  of  a  petition 
containing  the  grounds  thereof, 
and  it  must  be  signed  by  the 
par^  himself  or  by  his  attor- 
ney under  a  special  power. — 
If  the  party  is  absent  from 
the  proyince,  his  attorney  ad 
litem  may,  without  special 
power,  sign  the  petition  asking 
that  the  judge  do  abstain  from 
sitting. — lb*d,  art.  23. — Pot. 
Proc.  Civ.,  30. 

184:*  When  the  recusation 
is  made  before  the  jydge  has 
made  his  declaration,  com- 
munication of  it  must  be  given 
to  him,  and  he  must  declare  in 
writing  whether  the  grounds 
are  true  or  not ;  another  judge 
then  proceeds  to  determine 
whether  the  recusation  is 
founded  or  not,  without  the 
recused  judge  having  a  right 
to  be  present. — Ibid,  art.  24. 

18d.  If  the  recusation  is 
proposed  against  the  sole  judge 
residing  in  a  district,  it  is 
carried  to  the  chief-place  of  a 
neighboring  district,  desig- 
nated by  the  judge,  who  is  re- 
cused, and  the  record  is  forth- 
with transmitted  to  such  place 
by  the  prothonotary. — C.  S.  L. 
C.  0.  79,  s.  19,  §  2 ;  o.  78,  s.  20, 
§  1. 

186.  If  the  recusing  party 
has  no  written  proof  in  support 
of  his  recusation,  the  judge's 
declaration  is  conclusive,  and 
the  recusing  parly  cannot 
produce  oral  testimony,  nor 
eyen  obtain  delay  to  prodnoe 


written  evidence. — Ord.   1667, 
art.  6. 

187.  If  the  recusation  is 
maintained,  the  judge  cannot, 
for  any  cause  or  under  any 
pretext  whatever,  be  present 
in  court  during  the  hearing  of 
the  case  or  the  rendering  of  the 
judgment. — Ihid,  art.  16. 

188*  If  the  recusation  has 
been  carried  before  a  court,  of 
another  district  and  is  main- 
tained, such  court  remains 
seized  of  the  case,  and  the 
record  from  that  period  forms 
part  of  its  records. — C.  S.  L.  C, 
c.  78,  s.  20,  §2  ;  o.  79,  s.  19,  §3. 

189.  But  if  the  recusation 
is  dismissed,  the  case  is  sent 
back  to  the  former  judge,  to 
be  by  him  tried  and  deter- 
mined.— Ibid, 

190  A  party  who  has  a 
right  to  recuse  a  judge  may 
renounce  his  right,  by  filing  a 
written  consent  that  the  judge 
should  hear  and  decide  the 
case,  except  in  the  case  men- 
tioned in  article  177. 

191*  In  such  case,  how- 
ever, as  also  when  the  party 
fails  to  recuse,  the  judge  is  not 
bound  to  sit,  unless  the  grounds 
of  recusation  have  been  de- 
clared insufficient. 

SECTION  V. 

Of  Disavowal. 

192>  Any  party  may  dis- 
avow his  attorney  ad  litem  who 
has  exceeded  his  powers.  He 
may  also  disavow  an  attorney 
whom  he  has  not  employed; 
without  prejudice  to  his  rights 
if  he  does  not  do  so. — ^i"P\\gft%rtL» 
349.     C.  P.  C,  Zhi. 
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193.  A  disavowal  may  take 
place  during  the  suit  or  after 
judgment. — The  latter  kind  is 
mentioned  in  the  chapter  on 
petitions  in  revocation  of  judg- 
ment.— Ibid. 

194.  A  disavowal  can  only 
be  made  by  the  party  himself 
or  his  attorney  under  a  special 
power,  and  the  party  himself 
must  declare  that  he  did  not 
authorize  the  act  of  procedure 
which  he  repudiates. — Pigeau, 
Ibid,  350. 

195.  Disavowal  is  made  by 
filing  a  declaration,  in  the  office 
of  the  prothonotary  of  the  court 
before  which  the  case  is  pend- 
ing, that  the  party  disavows 
the  act  in  question,  ai  never 
having  authorized  the  E^ame. — 
Pigeau,  Ibid,  — C.  P.  C,  353. 

196.  The  party  disavowing 
is  bound  to  proceed  without 
delay  to  have  the  disavowal 
declared  valid,  and  this  is 
done  by  a  petition  served  upon 
both  the  attorney  or  his  heir's, 
and  the  opposite  party. — Pi- 
geau, 350. — Lacombe,  vo.  Pro- 
curour  ad  litea,  no.  2. — C.  P. 
C,  354. 

197.  After  notice  of  the  dis- 
avowal has  been  given,  all  pro- 
ceedings in  the  principal  action 
are  stayed. — Pigeau,  Ibid, — 
Guertin  &  O'Neil,  in  appeal,  8 
Dec,  1865.— C.  P.  C,  357. 

198.  The  procedure  upon 
the  disavowal  is  the  same  as 
in  ordinary  suits. 

199.  If  the  disavowal  is 
maintained,  the  acts  disavowed 
are  annulled,  and  the  parties 
are  placed  in  the  same  position 
as  they  were  in  at  the  time 
that  the  acts  were  done. — C. 
P.  a,  360. 


SECTIOJS  Vi. 
Of  Change  of  Aiiorneya. 

200.  If  the  case  has  not 
been  heard  upon  the  merits,  all 
proceedings  had  or  judgments 
rendered  since  the  death  ot  the 
attorney  of  one  of  the  parties, 
or  when  such  attorney  can  no 
longer  act,  or  has  withdrawn, 
are  null,  unless  such  party  has 
appeared  in  person,  or  appoint- 
ed another  attorney,  or  after 
being  called  upon  to  do  so,  has 
made  default.— Ord.  1667,  tit. 
26,  art.  2.— C.  P.  C,  344. 

201*  An  attorney  who  de- 
sires, of  his  own  accord,  to 
cease  representing  a  party, 
must  give  notice  to  such  party 
and  to  the  opposite  party. 

202>  If  the  attorney  of  one 
of  the  parties  ceases  to  act  as 
such,  either  in  consequence  of 
being  appointed  to  a  public 
office  incompatible  with  his 
profession,  or  of  suspension  or 
death,  the  opposite  party  when 
represented  by  an  attorney  at 
law,  is  sufficiently  informed 
without  further  notice. — C.  P. 
C,  344. 

203.  When  one  of  the  par- 
ties ceases  to  be  represented 
before  the  case  is  submitted  to 
the  consideration  of  the  court, 
the  opposite  party  must  notify 
him  to  appoint  another  attor- 
ney.— 1  Pigeau,  348. 

204:.  If  the  defendant 
thereupon  fails  to  appoint 
another  attorney  or  to  appear 
in  person,  the  plaintiff  may 
proceed  with  the  suit  ex  parte. 

If  the  plaintiff  is  the  parly 
thus  in  default  he  may  be  non- 
suited.— Pot.,  Proc.    Civ.,  74. 
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205*  A  party's  revocation 
of  the  powers  of  his  attorney 
will  not  be  received  unless  he 
pays  him  his  fees  and  dis- 
bursements, taxed  after  hear- 
ing or  notice  given  to  the  party. 

206.  A  party  who  revokes 
the  powers  of  his  attorney  must 
immediately  appoint  another, 
without  being  notified  to  that 
effect  by  the  opposite  party, 
and  in  default  of  his  doing  so 
the  case  may  be  proceeded 
with  as  provided  in  article  204. 
—1  Pigeau,  349. 


CHAPTER  FIFTH. 

OP   AETIOULATIONS    OP  PACTS. 

207.  Within  two  days  after 
the  issues  are  perfected  ac- 
cording to  the  prescribed  rules, 
«ach  party  is  bound  to  file  in 
the  prothonotary's  office  an  ar- 
ticulation of  the  facts  which  he 
has  alleged  and  intends  to 
prove,  if  the  opposite  party  has 
not  admitted  them  in  his  plead- 
ings.—C.  S.  L.  C,  c.  83,  s.  87. 

208.  This  articulation  of 
facts  must  consist  of  separate 
and  distinct  articles  upon  each 
fact,numbered  in  regular  order. 
• — The  articles  must  be  in  the 
form  of  interrogatories,  clear 
and  explicit,  so  as  to  call  for 
an  admission  or  a  denial,  and 
so  that  the  default  to  answer 
them  will  establish  an  admis- 
t^ion  of  the  facts. — Ibid,  s.  87, 
§  2.— C.  P.  C,  252. 

209.  The  articulation  of 
facts  must  be  served  upon  the 
opposite  partj  within  the  same 
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delay  of  two  days. — Ibid,  s.  87, 

210.  Any  document  or  writ- 
ing of  which  a  party  intends  to 
avail  himself  at  the  proof,  must 
1be  filed  with  the  articulation  of 
facts,  if  it  has  not  been  filed 
sooner. — Ibid,  s.  88. 

211.  Within  the  three  days 
which  follow  the  filing  of  any 
articulation  of  facts  the  oppo- 
site party  is  bound  to  answer 
each  article  separately  and 
categorically,  admitting  or 
denying  each  fact  articulated, 
or  declaring  it  not  to  be  within 
his  knowledge. — After  this  de- 
lay of  three  days,  the  party 
who  has  failed  to  answer  can- 
not be  relieved  from  his  default, 
except  upon  application  made 
to  the  court  or  judge,  and  upon 

aymentof  the  costs  occasioned 
y  such  default  and  taxed  by 

the   judge,— iftirf,    s.    87.-29 

Vict.,  c.  43.— C.  P.  C,  262. 

212.  The  facts  set  forth  in 
any  articulation  of  facts  are 
held  to  be  proved  : 

1.  If  the  opposite  party  does 
not  answer  it  within  the  proper 
delay ; 

2.  If  the  opposite  party  does 
not  deny  them  in  an  express 
manner,  or  does  not  declare 
that  they  are  not  within  his 
knowledge. — Ibid. 

213.  If  a  document  not  pro- 
duced with  or  before  the  arti- 
culation of  facts,  is  afterwards 
filed  in  evidence  by  a  party 
who  should  have  filed  it  sooner, 
the  costs  resulting  therefrom 
must  be  borne  by  such  party, 
whatever  may  be  the  issue  of 
the  suit. — Ibid,  s.  88. 

214.  If  a  fact  denied  in  an 
answer   to   an    articulatvoxi.  <ii 
facts  is  afterwarda  "^xo^^i^,  \Xi»  jj 
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party  who  denied  it  must  pay 
the  costs  incurred  by  such 
proof,  whatever  may  he  the 
iflsue  of  the  suit. — A  party  who 
declared  that  a  fact  is  not 
within  his  knowledge  may  also 
be  condemned  to  pay  the  costs 
incurred  in  proving  it,  if  the 
court  is  of  opinion  that  he  must 
have  had  knowledge  of  it. — 
Ihid,  8.  87,  §  3. 

215.  A  party  who  has  ne- 
glected to  file  his  articulation 
of  facts,  or  who  has  declared 
that  he  had  no  evidence  to 
adduce  and  afterwards  adduces 
evidence,  must  bear  the  costs 
Qccasioned  thereby. — The  same 
rule  applies  if  he  proves  any 
fact  not  mentioned  in  his  arti- 
culations, whatever  may  be  the 
result  of  the  trial. — Ihid,  s.  90. 

216.  If  the  court  is  of  opi- 
nion that  the  opposite  party 
has  been  taken  by  surprise  by 
the  adduction  of  evidence  as 
mentioned  in  the  preceding 
article,  it  may  postpone  the 
proof  or  trial,  or  make  such 
other  order,  or  impose  such 
terms  on  the  party  m  fault  as 
it  deems  just. — Ibid,  s.  90. 

217.  The  articulation  of 
facts  may,  with  the  3onsent  in 
writing  of  all  the  parties,  be 
dispensed  with  ;  and  in  such 
case  every  allegation  of  facts 
by  one  party,  which  the  other 
party  in  his  pleadings  has  not 
denied  or  declared  not  to  be 
within  his  knowledge,  is  held 
to  be  admitted,  and  the  court 
may  award  the  costs  of  such 
proof,  according  to  its  discre- 
tion.— Ihidf  ss.  76,  93. 

218.  [In  the  case  of  articles 
213,  214  and  215,  the  party  who 
desires  to  be  paid  such  costs 


must  make  a  special  applica- 
tion for  that  purpose,  at  thfr 
time  of  the  hearing  on  the' 
merits,  and  accompany  his  ap- 
plication with  a  statement  of 
the  facts  he  has  been  obliged 
to  prove,  and  of  his  costs  of 
proof.J 

21d.  [In  rendering  judg- 
ment upon  the  merits,  the 
court  also  adjudicates  upon  the 
application  for  such  costs.] — 
Ibid,  s.  87,  §  3  ;  s.  91. 


CHAPTER  SIXTH. 


OP   TBIAL. 


SECTION  I. 
Preliminary  Provision. 

220.  After  the  expiration 
of  the  three  days  allowed  to 
answer  the  articulation  of  facts, 
cases  may  be  tried,  according 
to  circumstances,  either  by 
evidence  taken  before  the  court 
or  by  a  jury. — Ibid,  s.  89. 

SECTION  II. 

Of  Interrogatories  upon 
Articulated  Pacts. 

221.  The  parties  in  any  suit 
may,  at  any  time  during  the 
trial,  and  without  retarding 
either  trial  or  judgment,  be  ex- 
amined upon  articulated  facts 
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pertinent     to     the    issues. 'K' — 

Ord.  1667,  tit.  z,  art.  1 Code, 

Obi.  art.  265.— C.  S.  L.  C,  c. 
82,  8.  19.— C.  P.  C,  325. 

222*  [Parties  are  summon- 
ed to  answer  interrogatories 
upon  articulated  facts,  by 
means  of  a  process  issued  in 
the  name  of  the  sovereign  by 
the  prothonotary,  upon  a  writ- 
ten requisition  to  that  effect, 
and  ordering  the  party  to  ap- 
pear before  the  court,  or  the 
prothonotary,  to  answer  the 
interrogatories  to  be  put  to 
him.]— Ord.  1667,  tit.  x,  art. 

223*  The  order  to  answer 
upon  articulated  facts  is  served 
upon  the  pers3n  or  at  the  dom- 
icile of  the  party,  and  not  upon 
his  attorney,  unless  such  party 
is  absent  or  absconding ;  and 
a  copy,  both  of  the  order  and 
of  the  interrogatories,  must  be 
left  with  him. — If  the  party  i"? 
absent,  the  attorney  who  has 
been  served,  may  apply  to 
have  delay  given  him  to  ap- 
pear, or,  upon  indicating  the 
place  where  such  party  then 
is,  to  have  him  examined  under 
a  commission. — Ibid.  art.  3. — 
C.P.C.,  236,  329. 

224>  A  party  summoned  to 
answer  interrogatories  upon 
articulated  facts  must  appear 

*  A  husband  joined  in  a 
suit  merely  to  assist  his  wife 
is  not  a  party  thereto  within 
the  meaning  of  this  article, 
though  under  35  Vic,  c.  6,  s. 
9,  he  may  be  examined  as  a 
witness  under  certain  circum- 
stances.—Mathieson,  ee  vir,  V9, 
WhiUock,  Q.  B.,  Montreal, 
December,  1874. 
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in  person  at  the  prothonotary 's 
oflSce,  in  order  to  give  his  an- 
swers after  being  previously 
STTorn. — Nevertheless,  if  the 
party  bo  a  corporation  or  legal- 
ly  recognized  body  or  com- 
munity, it  must,  by  special 
resolution,  name  an  attorney 
to  answer  in  its  place,  and 
specify  the  answer  he  must 
give  and  swear  to  as  being  that 
which  such  corporation  intends 
to  give.  Ibid.  arts.  9,  4,  5. — 
C.P.C.,  330,  331,  33C. 

225.  If  the    party  served 
with  the  rule  fail  to  attend  or 
to  answer   the   questions   put 
to  him,  a  default  is   recorded 
against  him  and  the  facts  may 
be  held  to  be  admitted. — The 
party  who  thus  makes  default 
may,  however,  answer  the  in- 
terrogatories afterwards,belbre 
the  hearing  of  the  case,  but  he 
must  bear  whatever  costs  are 
occasioned  by  his  default. — If 
any  dispute   arises   as   to  the 
pertinency   of    the    interroga- 
tories, it  is  settled  at  once  by 
the  judge,  when   the  answers 
are  taken  by  the  judge ;  other- 
wise the  parties  must  go  before 
the  court  in  order  to  have  it 
decided.     Pothier,    Proc.    civ. 
63. 

226.  A  party  may  also  be 
summoned  to  answer  vivd  voce, 
in  open  court,  or  at  proof  sit- 
tings, or  before  a  jury ;  and  his 
answers  are  then  taken  down 
by  the  judge  or  the  prothono- 
tary;  and  the  judge  may  put 
any  other  interrogatories  he 
may  deem  necessary  and  per- 
tinent. If  the  part;^  refuses  to 
answer  such  interrogatories, 
the  judge  causes  them,  lo  \^^ 
written  out  and.  ^^laceOi  \tv  \}ti^ 
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record,  and  they  are  held  to 
be  admitteiL.  C.S.L.C,  c.  83, 
e.  100. 

227.  The  interrogatories 
mnst  be  drawn  up  in  a  clear 
and  precise  form,  in  such  a 
manner  that  the  absence  of  an 
answer  shall  be  an  admission 
of  the  fact  sought  to  be  proved. 

228.  The  answers  must  be 
direct  to  the  question,  catego- 
rical and  precise,  and  free  from 
injurious  or  libellous  terms. — 
Ord.  1667,  art.  8. 

229'  Every  answer  which 
is  not  direct,  categorical  and 
precise,  may  be  rejected,  and 
the  facts  mentioned  in  the  in- 
terrogatory declared  and  held 
to  be  proved. 

230.  The  party  who  applied 
for  the  interrogatories  upon 
articulated  facts  may  refrain 
from  putting  them,  or  may, 
after  they  are  answered,  de- 
clare that  he  does  not  intend 
to  avail  himself  of  the  answers  j 
and  upon  his  so  refraining,  or 
upon  such  declaration  being 
made,  the  court  cannot  take 
cognizance  of  the  answers, 
which  are  thereupon  held  not 
to  have  been  given. 

231.  The  answer  of  any 
party  to  a  question  put  to  him 
may  be  divided  in  the  follow- 
ing cases,  according  to  circum- 
stances and  in  the  discretion 
of  the  court : 

1.  When  ijt  contains  facts 
which  are  foreign  to  the 
issue ; 

2.  When  the  part  of  the 
answer  objected  to  is  impro* 
bable  or  invalidated  by  indi- 
cations   of   fraud   or    of   bad 

faith,  or  hj  contrary  evidence  ; 


3.  When  the  facts  contained 
in  the  answers  have  no  con- 
nection with  each  other. — ^.  De 
interroy.  in  jure  faciendia. — 10 
Toul.,  pp.  444  et  suiv. 

232.  ^he  expense  of  in- 
terrogatories upon  articulated 
facts  is  borne  by  the  parfy 
requiring  them,  and  cannot  be 
included  in  his  taxed  costs. — 
Ord.  1667,  art.  10. 

233.  Any  party  on  being 
served  with  a  rule  to  answer  in- 
terrogatories upon  articulated 
facts,  may  demand  the  neces- 
sary funds  to  pay  his  travelling 
expenses  ]  but  when  he  is  be- 
fore the  court  he  cannot  claim  to 
be  paid  before  he  is  sworn  or  be- 
fore answering. — He  has  a  right 
to  have  his  expenses  taxed,  and 
such  taxation  may  be  enforced 
by  execution  against  the  oppo* 
site  party. 

SECTION  in. 
Of  Proofs. 

§1.0/  InHcrijition  for  proof, 

234.  When  the  case  is  not 
to  be  tried  by  a  jury,  either 
of  the  parties  may  inscribe  it 
upon  the  roll  for  the  adduction 
of  evidence. — It  cannot,  how- 
ever, bo  so  inscribed  before 
the  expiration  of  the  three  days 
allowed  for  filing  answers  to 
the  articulations  of  facts  of  the 
parties. — If  there  be  no  artioa- 
lation  of  facts  and  the  case  is 
susceptible  of  trial  by  jury,  thd 
inscription  cannot  take  place 
until  five  days  after  issno 
joined.     C.S.L.C.,  c.  83,  s.  89, 

235.  Notice  of  the  inscrip- 
tion must  be  given  to  the  oppo- 
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site  party,  at  least  eight  dajs 
before  that  fixed  for  the  proof. 
Ibid,  41  R.  of  P.,  S.C— C.P.C., 
261. 

236.  The  eridence  is  taken 
down  in  writing,  either  at 
length  or  in  notes,  according 
to  the  provisions  contained  in 
this  section.  C.S.L.C.,  c.  83, 
88.  95  k  18. 

237.  For  the  purpose  of  snch 
inscriptions,  the  prothonotary 
must  keep  a  roll  on  which  the 
cases  set  down  for  proof  are 
inscribed.     40  R.  of  P.,  S.C. 

238'  In  the  districts  oj 
Quebec  and  Ottaica  every  juri- 
dical day,  except  days  between 
the  ninth  of  July  and  the  first 
of  September,  and  between  the 
twenty-fifth  day  of  December 
and  the  tenth  day  of  January, 
and  days  on  which  any  term  of 
the  Court  of  Qtteen's  Bench, 
appeal  side,  or  of  the  Superior 
Court,  or  of  the  Circuit  Court 
is  being  therein  held,  shall  be  a 
day  on  tohich  parties  to  a  suit 
may  be  compelled  to  proceed  to 
proof.  In  each  of  the  other 
districts,  the  judge  may,  from 
time  to  time,  by  a  rule  of  practice 
promulgated  in  open  Court,  set 
apart  such  days  in  or  out  of 
term  <u  may  be  deemed  con- 
venient for  proceeding  to  proofs 
—34  Vic,  (1870,)  c.  4s,l,  Q. 


*JSlnqu£te  Days  at  Montreal. 

"  Notwithstanding  anything 
contained  in  article  238  of  the 
Code  of  Civil  Procedure  as 
amended  by  section  one  of  the 
act  thirty-fourth  Victoria, 
chapter  four,  and  by  the 
next  preceding  section  of  this 
Act,  tne  following  days  shall 
be  days  oo  which  parties  maj 


239.  In  the  cities  of  Quebec 
and  Montreal,  parties  cannot 
proceed  to  proof  during  term, 
except  in  the  following  casee  : 

1.  When  the  case  is  inscribed 
at  the  same  time  for  proof  and 
hearing,  according  to  art.  243. 

2.  In  summary  matters,  when 
the  court  or  judge  has  given  a 
special  order  to  that  effect.— 
ibid,  s.  94. 

3.  In  exparte  cases.  lbid,8. 16. 

240.  In  any  case  wherein 
it  is  established  upon  oath  that 
a  witness  is  about  to  depart 
from  Lower  Canada,  and  that 
thereby  one  of  the  parties  may 
be  deprived  of  his  testimony, 
one  of  the  judges  of  the  court 
may,  at  any  stage  of  the  pro- 
ceedings after  [service  of  sum- 
mons,] receive  the  deposition 
of  such  witness,  in  presence  of, 
or  after  dne  notice  to,  the  par- 
ties 'j  and  such  deposition  has 
the  same  effect  as  if  it  were 
taken  at  proof.  The  same 
thing  may  be  done,  after  issue 
ioined,  in  cases  of  evident  ne- 

be  compelled  to  proceed  to 
proof  in  all  actions  or  proceed- 
ings instituted  or  had,  at  the 
City  of  Montreal,  in  the  Su- 
perior or  the  Circuit  Court, 
unless  any  such  days  are  days 
fixed  for  the  holding  of  the 
Court  of  Queen's  Bench,  appeal 
side,  namely : 

"  The  first  sixteen  days  of 
the  months  of  February, 
March,  April,  May,  June, 
September,  October,  Novem- 
ber, and  December;  the  first 
nine  days  of  the  menth  of 
July;  and  the  last  sixteen, 
days  of  the  mont\i  o^  3  Miuarrj .'' 
—35  Vic.  (1871),  eft,  li.^,^- 
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cessity,  when  it  is  established 
upon  oath  that  the  witness  is 
prevented,  by  serious  illness  or 
infirmity,  from  attending  before 
the  court.  If  the  witness  is 
still  alive  and  in  the  province, 
and  his  attendance  can  be  pro- 
cured, at  the  time  of  the  proof 
being  taken,  he  must  be  exa- 
mined anew  in  the  ordinary 
time  and  manner,  if  it  be  re- 
quired by  either  party.  C.S. 
L.C.,  c.  83,  s.  101.  But  see 
2  L.  C.  Rep.,  Malone  &  Tate 
p.  99.  * 

241.  The  court  or  judge 
may,  if  deemed  advisable,  and 
without  any  commission  or 
other  formality,  order  the  proof 

*1.  Notwithstandimj  any  pro- 
visions of  articles  239,  240,  263, 
280,  284,  285,  287,  288,  and 
10T5  of  the  code  of  civil  2)i'oce- 
dure  of  Lower  Canada,  all  de- 
jiOHitiona  of  witnesses  in  cases 
before  the  Superior  court  or 
before  the  Circuit  court,  may, 
as  regards  default  cases  and 
also  by  consent  of  the  parties 
or  of  their  attorneys  as  regards 
contested  cases,  be  taken  at 
<iny  stage  of  the  proceedings, 
at  any  place,  on  any  juridical 
day,  in  or  out  of  term,  and 
may,  after  being  so  taken,  be 
9Worn  to  before  a  commissioner 
of  the  superior  court, 

2.  The  provisions  of  the  fore- 
going section  shall  apply  with 
retroactive  effect  to  all  deposi- 
tions already  taken  in  cases 
now  pending,  but  shall  not  in 
any  manner  affect  any  Judg- 
ment of  a  court  already  ren- 
dered or  any  proceedings  had 
or  to  be  had  in  virtue  of  such 
judgment, — 33    Vic.,    c,    18,  «. 

1,  Q. 


to  be  taken,  or  any  person, 
even  if  he  be  a  party,  to  be 
examined  either  under  the  de- 
cisory  oath,  or  upon  articulated 
facts,  or  otherwise,  at  any  place 
where  sittings  of  the  Superior 
Court  or  of  the  Circuit  Court 
are  held,  before  any  judge  at 
such  place.  And  in  such  casea 
after  the  record  has  been  four 
days  in  the  hands  of  the  pro- 
thonotary,  or  clerk,  at  the  p2ace 
to  which  it  has  been  sent,  the 
parties  may  proceed  as  if  the 
case  were  there  pending. — Ibid. 
ss.  24,  154. 

242.  A  copy  of  such  order 
is  transmitted  to  the  prothono- 
tary  or  the  clerk  of  the  court  at 
the  place  mentioned,  together 
with  such  part  of  the  record  as 
may  be  necessary;  and  the 
prothonotary  or  clerk  may 
thereupon  take  the  necessary 
proceedings  to  compel  the  wit- 
nesses or  the  parties  to  appear 
at  the  place  named  on  any 
proof  day,  or  any  day,  fixed  by 
the  judge,  on  which  a  judge 
will  be  present  at  such  place, 
and  in  the  cases  of  this  and  of 
the  preceding  article  the  rules 
contained  in  articles  248,  249, 
and  480  apply.— •ii'iU  §  3. 

243.  Any  party  may,  either 
in  his  declaration  or  in  any 
other  pleading,  or  by  a  notice 
served  upon  the  opposite  party, 
declare  his  option  that  the  case 
shall  be  inscribed  at  the  same 
time  for  proof  and  for  final 
hearing  immediately  after 
proof;  and  in  such  case  the 
cause  cannot  afterwards  be  in- 
scribed otherwise.  Cases  may 
be  so  inscribed  for  any  day,  in 
term  or  during  proof  sittings, 
set  apart  by  the  court  for  that 
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purpose,  or  if  no  such  days 
have  been  set  apart,  then  for 
any  day  whatever,  in  term  or 
during  proof  sittings. — Cases 
inscribed  for  proof  and  hearing 
bave  precedence,  on  days  ap- 
pointed for  that  purpose,  over 
those  inscribed  otherwise  and 
fixed  for  such  days. — The  days 
set  apart  in  term  or  during 
proof  sittings,  as  above  provid- 
ed, are  deemed  to  be  consecu- 
tive ;  and  if  proof  and  hearing 
in  any  case  commenced  upon 
one  of  such  days  is  not  com- 
pleted on  that  day,  it  may  be 
adjourned  to  any  other  day 
thus  set  apart,  and  judgment 
may  be  rendered  on  any  such 
day,  either  in  term  or  in  vaca- 
tion.— The  special  days  for 
proof  and  hearing  are  fixed  or 
changed  by  rules  of  practice 
made  and  promulgated  in  the 
districts  of  Quebec  and  Mon- 
treal, by  a  majority  of  the 
judges  residing  in  the  district, 
and,  in  any  other  district,  by 
the  judge  holding  court  there- 
in.—C.S.L.C.,  c.  83,  ss.  19,  20, 
21, 22,  23. 

i  2.   0/   summoning    witnesses, 

244.  Witnesses,  if  they  do 
not  appear  voluntarily,  are 
summoned  at  the  instance  and 
diligence  of  the  party  requiring 
their  attendance,  by  means  of 
a  writ  of  subpoena,  a  copy  of 
which  is  served  upon  them  one 
clear  day  at  least  before  that 
fixed  for  their  examination,  the 
delay  being  increased  at  the 
rate  of  one  day  for  every  addi- 
tional five  leagues,  when  the 
distance  exceeds  five  leagues. 
— C.P.  Geneve,  181.— C.P.C., 
260.— C.P.L.,  134. 


245.  Witnesses  may  be 
summoned  either  to  declare 
what  they  know,  or  to  produce 
some  document  in  theii  pos- 
session, or  to  do  both. — 1  Star- 
kie  on  Evid,  87.— C.S.C,  c  79, 
s.  4.— C.S.L.C.  c.  79,  s.  3.— C. 
P.L.  139,  140,  141. 

246.  Any  person  residing 
in  Upper  Canada  may  be  com- 
pelled to  appear  as  a  witness, 
if  the  court  or  judge  deems  it 
necessary;  provided  an  action 
for  the  same  cause  be  not 
pending  in  Upper  Canada. — 
C.S.C.  c.  79,  ss.  4,  5,  6. 

247.  ThQ  witness  in  the 
case  mentioned  in  the  preced- 
ing article  cannot  be  summon- 
ed without  a  special  order 
granted  by  the  court  or  judge, 
if  deemed  necessary,  and  such 
order  must  be  mentioned  upon 
the  subpoena. — Hid.  8,  7. 

248.  Subpoenas  are  served 
in  Lower  Canada  by  a  bailifi' 
of  the  jurisdiction  in  which  the 
witness  then  is,  or  according  to 
the  provisions  of  article  461. 
and  in  Upper  Canada  by  any 
person  whatever,  who  must 
return  an  affidavit  of  such  ser- 
vice.— Ibid,  s.  10.* 

249.  Any  witness,  duly 
summoned,  who,  without  suffi- 
cient cause,  fails  to  attend  at 
the  place  and  time  appointed, 
may,  upon  a  rule  served  upon 
him,  be  condemned,  by  the 
court  or  the  judge  presiding  at 
proof  sittings,  to  a  fine  not  ex- 

*  This  service  may  be  made 
by  the   sheriff.— 3S  Vvc.<i.\l» 
8,  1,  Q. 
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ceeding  forty  dollars,  to  be  re- 
covered, for  the  use  of  the 
crown,  in  the  same  manner  as 
any  other  sum  awarded  by 
judgment,  independently  of 
any  recourse  the  parly  who 
summoned  him  may  have  for 
damages  caused  by  such  de- 
fault, and  of  imprisonment  for 
contempt,  if  it  lie;  provided 
that  at  the  time  he  was  served 
with  the  subpoena  a  sufficient 
sum  was  tendered  him  for 
travelling  expenses  at  the 
rate  usually  allowed  by  the 
court  of  his  domicile. — If  the 
person  summoned  to  appear  as 
a  witness  resides  in  Upper 
Canada,  he  can  only  be  pun- 
ished for  his  default  by  the 
court  within  whose  jurisdic- 
tion he  resides,  upon  a  certifi- 
cate transmitted  by  the  former 
court  of  his  default  to  appear 
according  to  the  foregoing  pro- 
visions.— C.  S.  L.  C,  c.  83,  ss. 
104,  109.— C.S.C.,  c.  79,  ss.  8, 
9.— C.P.  Geneve  182.— CP.C. 
263.— C.P.L.  135. 

250.  Any  person  who  is 
present  in  the  room  in  which 
the  proof  is  being  taken  may 
be  examined  as  a  witness,  and 
is  bound  to  answer,  under  the 
same  penalties  as  if  he  had 
been  regularly  summoned. 

251.  Any  party  to  a  suit 
may  be  subpoenaed,  examined, 
cross-examined,  and  treated  as 
any  other  witness;  but  his 
evidence  cannot  avail  himself; 
[the  adverse  party  may  how- 
ever declare,  before  he  closes 
his  proof,  that  he  does  not  in- 
tend  to   avail  himself  of   his 

testimony,  and  in  such  case  it 


is  deemed  not  to  have  been 
given.] — C.S.L.C.,  c.  82,  s.  15j 
c.  83,  ss.  100,  108,  §  11.— 12 
L.  C,  Rep.,  p.  399. 

[Tho  answers  given  by  a 
party  thus  examined  as  a  wit- 
ness may  be  used  as  a  com- 
mencement of  proof  in  writ- 
ing.]* 

252.  Relationship,  or  con- 
nection by  marriage,  except 
that  between  consorts,  and  in- 
terest, are  not  objections  to  the 
competency  of  a  witness,  but 
only  to  his  credibility. — Upon 
the  improbation  of  an  authen- 
tic deed,  the  testimony  cf  the 
notaries,  attesting  witnesses, 
or  other  functionaries  who  wit- 
nessed the  deed,  may  be  re- 
ceived.— C.  S.  L.  C,  c.  82,  s, 
14.— 4  L.  C.  Rep.,228.— JVct?er- 
thcleaa  if  consorts  are  separated 
as  to  property t  ond  one  of  them, 
as  ayentf  has  administered pro- 
perty  belonging  to  the  other,  the 
consort  who  has  so  administered 
may  he  examined  as  a  witnest 
in  relation  to  any  fact  connected 
with  such  administration  ;  pro- 
vided the  court  or  Judge  shall, 
in  vieto  of  the  circumstances  of 
the  case,  deem  it  just  and  advis- 
able to  order  such  examination; 
whenever  such  examination  ahcdl 
be  alio  toed,  it  shall  be  as  unre- 
stricted as  would  have  been  that 


*  Where  a  party  is  examined 
as  a  witness  in  a  ease,  he  can 
only  be  put  such  questions  as 
could  legally  be  put  to  any 
other  witness. — Legault  V9» 
Legault,  Superior  Court,  Mon- 
treal, 20  Nov.,  1874. 

Per  Curiam, — Beaudry,  J. 
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of  iht  other  consort,  whether  aa 
regards  the  admiaaihility  of 
verbal  evidence  or  otherwise. — 
35  Vic.  (1871),  c.  6.  8.  9,  Q.* 

253>  If  the  person  to  be 
summoned  as  a  witness  is  in 
prison,  the  party  requiring 
him  may,  upon  petition,  obtain 
a  writ  of  habeaa  corpua  ad  tes- 
tificandum, ordering  the  gaoler 
to  bring  him  before  the  court 
to  give  his  evidence. — Langue- 
doc  vs.  Laviolette,  18th  April, 
1854 — 1  Pigeau,  277. 

§  3.  Of  the  examination  of 
tcitneaaes. 

254.  Any  party  may  de- 
mand that  during  the  exami- 
nation of  any  witness,  the  other 
witnesses  should  be  out  of  the 
room  in  which  the  examina- 
tion is  taken.— C. P.O.,  262. — 
1  Pigeau,  280 — Ord.  1667,  tit. 
zzii.,  art.  15. 

255*  Before  the  deposition 
of  a  witness  can  be  taken,  he 
must  swear  before  the  judge 
or  the  prothonotary  to  tell  the 
truth,  or,  in  the  case  of  a 
Quaker,  the  word  "  swear  "  is 
replaced  by  the  words  "so- 
lemnly, sincerely,  and  truly 
declare  and  affirm." 

256.  The  form  of  oath  and 
the  manner  of  taking  it  may 
bo  changed  according  to  the 
religious  creed  of  the  witness, 
in  such  a  manner,  however,  as 

*  Tho  consort  cannot  be  ex- 
amined under  this  statute  on 
behalf  of  the  other  consort, 
but  only  by  opposite  party. — 
Thomson  vs.  Westcott,  S.C.M. 
1873.— Beaudry,  J. 


to  bind  him  to  declare  nothing 
but  the  truth.— 1  Pigeau,  262. 

257.  Any  witness  refusing 
to  take  the  oath  or  affirmation 
is  deemed  to  refuse  to  give 
evidence. — 1  Starkie,  91. — C. 
P.  L.,  137. 

258.  A  witness  who  is 
present  cannot  refuse  to  give 
evidence,  under  pretext  that 
the  necessary  amount  to 
defray  his  travelling  expenses 
has  not  been  paid  to  him. 

259.  Before  the  witness  is 
admitted  to  be  sworn  he  may 
be  examined  by  either  of  the 
parties  as  to  his  religious 
belief;  and  he  cannot  make 
the  oath  or  the  affirmation,  nor 
give  evidence,  if  he  dues  not 
believe  in  God,  and  in  a  state 
of  rewards  and  punishments 
after  death. — 1  Starkie,  21,94, 

260*  No  person  can  be  a 
witness  who  does  not  know  the 
importance  of  an  oath,  or  who 
is  not  in  the  exercise  of  his 
mental  faculties. — C.P.C.,  285. 

261.  [Beaf  mutes,  who  can 
read  and  write,  may  be  ad- 
mitted as  witnesses,  their  oath 
or  affirmation  and  their  an- 
swers being  written  down  by 
themselves.]— 1  Pigeau,  283. — 
3  Bioche,  no.  428. 

262.  No  bailiflf  who  has 
served  the  writ  of  summons  in 
any  suit  or  action  can  be  a 
witness  in  support  of  the 
plaintiff's  demand,   except  in 

respect  of  such  service C.S. 

L.C.,  c.  83,  s.  168. 

§  4.   Of  proofs  taken  hy  a  judge. 

263.  In  contested  cases,  the 
witnesses  are  examined  vdl 
presence  of  a  judge,  l\i^  o^^o- 


site  purty  being  cither  present 
or  duly  notified,  and  the  judge 
in»r  &sk  the  witnesses  any 
queationa  he  may  deeni  neoca- 
B&ry.  HotiLhea  down,  ereauses 
to  lie  tHken  down  in  writing, 
under  his  direction,  notes  of 
the  material  parla  of  the  evi- 
denee,  and  of  all  objeetiooe 
insisted  npon  by  either  of  the 

Sirtias,  and  of  his  decisions 
ereupoD,  and  Ihr  judne  taay 
nrder  at  mnnji  ™«n  to  proceed 
be/orthim  at  the  tatat  time,  ai 
in  ki»  dixcrfition  he  deems  ej:- 
.•idieat.~H  Via.,  c.  4,  a.  2,  Q. 
— C.  S.  L,  C,  e.  83,  i.  95.— 
»«j     be 


before 


-S3 


.        [,  Q  -Si 
to  art.  240,  aace. 

264.  The  notes  of  eridence 
are  read,  and  if  necessary,  ex- 
may  make  the  necessary  addi- 
tions or  alterations  in  ordet  Ut 
eipress  correctly  the  material 
parts  othis  eridenoe,  they  are 
then  signed  by  him,  if  he  can 
write,  if  not,  that  fact  Is  men- 
tioned; they  are  finally  signed 
bf  the  judge,  and  constitute  and 
'   ' '  '     'le  the  evidence  of 


.  L.  C, 


t.23, 


verbally  by  the 

by  the   judge,  malie  proof  in 

were   signed  by  the  parties, — 
Jiid,  B.  97. 


267.  Thd  will 


SB  maat  first 
declare  bis 


be  asked  and  must  declare  bis 
names,  surname,  age,  (|udit? 
or  ooenpatioQ.  and  domicile.— 
Ord.  1687,  tit.  22,  art.  14.— 
C.  P.  tJenSve,  193.— C.  P.  C, 
3B2. 

268.  The  opposite  party 
may  establiah,  by  a  prelimin- 
ary examination  of  any  vitueas, 
or  in  any  other  manner,  what> 
ever  grounds  he  may  have  fi>r 
objecting  to  such  witneei*. — 
Ord.  1887,  tit.  33,  art.  2.-1 
Starkie,  211.- C.  P.  C,  169. 

269.  A  party  cannot  Im- 
peach the  credit  of  a  irltneai 
produced  by  himself,  hat  he 
may  prove  by  others  the  con- 

atat«d,  or,  by  leave  of  th« 
judge,  he  may  prove   that  at 

statement  inconsistent  with  bis 
present  testimony ;  provided, 
in  the  latter  case,  the  witnesi 
bo   first   questioned  upon    the 

*  The  objections  allowed  to 
be  made  against  a  witness  are- 
mortal     enmity,    subornation, 

inity,  inebriety  at  the   Wme 


of  t 

menta,  condemnation  for  felony 
or  forgery  so  long  as  the 
punishment  hns  not  been  un- 
dergone or  remitted,  and  con- 
viction of  perj  ury  even  though 
punishment  sliould  have  been 
undergone  or  remitted. — I 
30.- Poth.,  Pro.  civ., 


1     Pigea       . 

:,  su-a.— c.5.1 
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subject.f — 1  Couchpt,  90. — 1 
Starkie,  215  et  seq. — 2  Powell, 

379,  ^SO.— Contra,  Methot  va, 
Lalonde  dit  Ganivas. — 11  L.  C. 
Jurist,  301. 

270'  Witnesses  are  exam- 
ined by  the  party  producing 
them,  or  his  counsel,  but  only 
touching  the  facts  in  issue ;  and 
the  questions  must  not  be 
leading,  unless  the  witness 
evidently  attempts  to  elude  the 
question  or  to  favor  the  other 
party.— 1  Starkie,  169,  170.— 2 
Powell,  376-9. 

271.  When  a  party  has 
ceased  examining  a  witness  he 
has  produced,  the  opposite 
party  may  cross-examine  such 
witness  in  every  shape  upon  the 
facts  referred  to  in  his  examin- 
ation in  chief;  or  he  may  re- 
quire an  entry  to  be  made  of 
his  declining  to  cross-examine. 
—1  Starkie,  186.— 2  Powell,  30, 

380,  et  aeq. 

272*  A  witness  may  be  re- 
examined by  the  party  pro- 
ducing him,  when  new  facts 
have  been  elicited  on  the  cross- 
examination,  or  for  the  purpose 
of  explaining  his  answers  to 
the  cross-questions. — Webster 
vs.  Grand  Trunk  R.  R.,  23rd 
Oct..  1854. 

273.  [When  witnesses  are 
called  to  prove  the  identity  of 
any  object  in  the  possession  of 
one  of  the  parties,  the  court  or 

f  Copies  of  the  depositions 
of  witnesses  examined  in  an- 
other cause  may  be  filed  in  a 
case  pending  at  Enqtiito  for 
the  purpose  of  discrediting  a 
witness  examined  therein. — 
O'Connor  vs.  Brown,  12  L.  C. 
Jurist,  28. 


judge  may  order  that  the  party 
shall,  either  in  court  or  at  any 
other  convenient  place  or  time, 
exhibit  such  object  to  the  wit- 
nesses thus  called  to  give 
evidence  concerning  it;  and  in 
default  of  his  so  exhibiting 
the  object,  it  will  be  held 
to  have  been  identified. — The 
court  may  likewise  order  any 
witness  who  is  in  possession 
of  any  object  which  is  the 
subject  of  the  litigation,  to 
produce  it,  under  the  same 
penalties,  in  case  of  default,  as 
lor  refusing  to  answer  pertinent 
questions.] 

274.  A  witness  may  object 
to  answer  questions  put  to 
him,  if  his  answering  would 
expose  him  to  a  criminal  prose- 
cution.*— This  objection  can 
only  be  made  by  the  witness 
himself.— 1  Starkie,  192-8.— 2 
Powell,  388.— I  Greenleaf,  545. 
— C.  P.  L.,  136. 

275.  He  cannot  be  com- 
pelled to  declare  what  has  been 
revealed  to  him  confidentially 
in  his  professional  character  as 
religious  or  legal  adviser,  or  as 
an  officer  of  state  where  public 
policy  is  concerned. — Parfait 
Notaire,  83.-1   Starkie,   184- 

5-6 2  Powell,  60.-1  Chitty's 

Archbold,  67.-1  Pigeau,  278. 

276*  A  witness  is  bound  to 

"*  In  a  qui  tain  action  for 
a  penalty,  a  defendant  may 
claim  exemption  from  answer- 
ing any  question,  on  the  ground 
that  every  question  which 
could  be  put  to  him  in  tho 
action  had  and  must  have  z 
direct  tendency  to  criminate 
him. — Burton  a)8.  Xoxra^,  VI 
L.  C.  Rep.,  379. 
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produce  any  document  in  his 
possession  touching  the  matter 
in  issue,  and  to  allow  a  copy 
or  extracts  thereof  to  be  taken, 
if  it  is  a  private  writing;  and 
such  copies  or  extracts,  certi- 
fied by  the  prothonotary,  are 
entitled  to  the  same  credence 
as  would  be  given  to  the 
originals. 

277.  Any  witness,  who, 
without  valid  reason,  refuses 
to  answer  or  to  produce  docu- 
ments or  other  things  connect- 
ed with  the  suit  and  in  his 
possession,  may  be  held  by 
coercive    imprisonment   to   do 

00. 

278.  A  witness  cannot  with- 
draw without  the  permission 
of  the  judge. — C.  P.  Geneve, 
198. 

279.  If  the  examination  of 
a  witness  cannot  be  completed 
on  the  day  he  appears,  he  is 
bound  to  attend  again  on  the 
next  following  juridical  day, 
or  on  such  other  day  as  is 
assigned  to  him  by  the  judge, 
which  day  is  mentioned  in  the 
notes  of  his  evidence  or  entered 
upon  the  registers  of  the  court, 
and  in  default  he  is  liable  to 
the  same  penalties  as  for  re- 
fusing to  attend  upon  the 
subpoena. 

280.  It  is  the  duty  of  the 
judge  to  ask  the  witnesses  if 
they  require  taxation,  and  if 
they  do  to  tax  their  expenses, 
with  due  regard  to  the  nature 
of  the  voyage  and  the  duration 
of  their  stay — Ord.  1667,  tit. 
22,  art.  19.-^C.  P.  C,  274,  277. 

281.  The  taxation  may  be 
enforced  by  execution  against 
the  party  who  summoned  the 
witness,   after  the   delay   and 


in  the  manner  predcribed  for 
any  judgment    of    the    courts 
And  execution   may   be   sued 
out  by  the  witness  against  the 
opposite   party  condemned  to 
pay  the  expenses  of  such  wit- 
ness, provided  that  no  execu- 
tion   has    already   been   sued 
out  by  the  party  who  obtained 
the    judgment,     or    that    the 
amount   allowed    the    witness 
has  not  already  been  paid  to 
such  party  or  his  attorney  in 
virtue  of  a  duly  receipted  bill 
of  costs. — C.  P.  Geneve,  200.— 
C.  S.  L.  C,  c.  83,  s,  153.— De 
Beaumont   v%.   Gauthier,   and 
Gauthier  and  Pratt,  11  L.  C. 
Jurist,  49. 

282.  When  one  party  has 
closed  his  proof,  the  other 
party  may  enter  upon  his 
counter-proof,  and  have  his 
witnesses  examined. 

283.  If,  on  the  day  fixed 
for  proof,  the  party  who  is 
bound  to  proceed  does  not  pro- 
duce any  witnesses,  or  give 
any  valid  reason  for  their 
absence,  his  proof  may  be 
declared  closed. 

Evidence  hy  Stenography. 

"  Tn  all  suits  to  he  tried  by  a 
Jury,  or  which  are  inscribed  for 
•proof  and  hearing  at  the  same 
time,  either  in  the  Superior 
Court  or  in  the  Circuit  Court, 
either  of  the  parties  may,  by  a 
demand  in  writing,  accompa- 
nied by  a  deposit  of  a  sufficient 
sum  o/  money  to  pay  a  steno- 
grapher, require  that  the  evi- 
dence in  the  case  shall  be  taken 
by  means  of  stenography.  In 
every  such  case  the  stenographer 
shall  be  named  by  the  prothono^ 
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tary,  unless  the  parties  mutually 
agree  upon  one,  and  the  said 
stenographer  shall  be  sworn  be- 
fore the  court  or  judge,  or  the 
prothonotary,  or  the  clerk  of 
the  Court,  and  he  shall,  at  the 
conclusion  of  each  testimony, 
read  over  the  same  to  the  wit- 
ness, and  such  testimony  shall, 
when  afterwards  transcribed  in 
ordinary  writing,  form  the  re- 
cord of  the  evidence  in  the 
cause  /  and,  in  the  case  of  trials 
by  jury,  the  requirements  of 
articles  397  and  398  of  the 
Code  of  Civil  Procedure,  may 
be  fulfilled  through  the  inter^- 
vention  of  the  stenographer. 
In  cates  inscribed  for  proof 
and  hearing  at  the  same  time, 
such  evidence  taken  by  means  of 
stenography  shall  be  a  sufficient 
fulfilment  of  the  last  part  of 
article  263,  and  of  article  264 
of  said  Code  ;  and  the  sufficien- 
cy of  the  deposit  required  to 
pay  a  stenographer  shall  be 
determined  by  the  court  or 
judge,  or  by  the  prothonotary, 

**  In  any  case  in  the  Superior 
or  in  the  Circuit  Court,  the 
parties  may,  by  consent ^  em- 
ploy the  services  of  a  steno- 
grapher, and  cause  him  to  be 
sworn,  and  the  evidence  to  be 
taken  in  the  manner  mentioned 
in  the  next  preceding  section. 

"  The  expenses  of  employing 
a  stenographer  shall  form  part 
of  the  taxed  costs  of  the  case. 
—35   Vic,  c.  6,  ss.  10,  11,  12, 


»» 


^  <5.  Of  proofs  taken   down  at 
length, 

284*  Upon  the  consent  in. 
writing  of  all  the  parties  to  ii 
case,  and  sul^ect  to  such  addi-  | 


tional  costs  and  fees  as  may 
from  time  to  time  be  fixed  bjr 
tarifif,  the  proof  may  be  taken 
down  in  writing  in  the  manner 
hereinafter  provided,  either 
before  a  judge  or  before  the 
prothonotary,  who,  in  such 
case,  may  exercise  all  the 
powers  of  a  judge,  except  as 
to  the  objections  which  must 
be  reserved  for  the  decision 
of  the  latter. — If  the  judge  is 
unable  to  attend  court  on  the 
day  fixed  for  taking  proofs, 
the  prothonotary  may  preside 
over  them,  and  in  such  case 
he  exercises  all  the  powers  of 
the  judge,  except  as  regards 
the  objections  made  by  either 
party,  which  must  be  taken 
down  in  writing  and  reserved 
for  the  decision  of  the  court  at 
the  final  hearing  of  the  case. — 
C.S.L.C.,  c.  83,  s.  18.— 27  &  28 
Vice.  39,  ss.  16, 17. 

Witnesses  may  also  be  exam- 
ined before  a  commissioner, — 
Z%  Vic,  c.  18,  s.  1,  Q — See 
note  to  art.  240,  ante, 

285.  With  the  consent  of 
the  parties  proofs  may  be 
taken  on  any  juridical  day 
during  term  or  vacation,  before 
the  prothonotary,  who  presides 
over  them  and  acts  in  the 
manner  hereinbefore  provided 
with  respect  to  proof  sittings. 
— See  note  to  art.  240,  ante. 

286.  The  court  or  judge 
may  assign  the  different  rooms 
wherein  proofs  may  be  taken 
in  the  court  house.— C.SL.C, 
c.  83,  s.  17. 

287.  The  witnesses  mnti 
take  the  necessary  oath  or 
affirmation  before  they  are 
examined,  and  the  '^toWquq* 
tary  must  make  a  noX.^  v>\t  "0 
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fact  of  their  having  done  so. — 
1  Pigeau,  279. — See  note  to 
art.  240,  ante, 

288*  The  deposition  of  each 
witness  is  written  out  at  full 
length  by  the  prothonotary, 
or  by  some  person  employed 
by  him  for  that  purpose. — The 
commencement  of  the  depo- 
sition must  mention  the  name 
of  the  person  presiding  over 
the  proof;  the  designation 
of  the  parties;  the  names, 
surname,  age,  quality  or  occu- 
pation and  place  of  residence 
of  the  witness ;  and  the  fact  of 
his  being  sworn. — Ord.  1667, 
tit.  22,  art.  14.— C.  P.  C,  262. 
—See  note  to  art.  240,  ante. 

289.  The  deposition  must 
contain  all  that  the  witness 
declares  concerning  the  matter 
at  issue  between  the  parties, 
without  omitting  any  of  the 
circumstances,  and  as  much  as 
possible  in  the  words  used  by 
the  witness  ;  unless,  upon 
objection  by  one  of  the  parties, 
the  judge  orders  otherwise. — 
Ibid,  art.  17 C.  P.  C,  271. 

S90<  If  the  parties  disagree 
as  to  the  pertinency  of  any 
question  or  cross-question,  it 
must  be  written  down  in  the 
body  of  the  deposition,  either 
to  be  submitted  for  the  decision 
of  the  judge  or  to  guide  the 
witness  in  his  answer. 

291*  The  objections  made 
by  the  parties  must  likewise 
be  inserted  in  the  body  ot  the 
deposition,  as  well  as  5he 
decision  thereon,  or  any  con- 
Ment  of  the  parties  concerning 
the  same. 

292*  The  witnesses  are  ex- 
amined in  the  manner  provided 
in  §  3  of  this  section. 


293.  When  the  deposition 
of  a  witness  is  concluded,  it  is 
read  to  or  by  him,  he  is  asked 
to  declare  whether  it  contains 
the  truth,  whether  he  persists 
therein,  and  whether  he  knows 
anything  further,  and  he  must 
sign  it.  If  he  cannot  sign,  that 
fact  is  mentioned,  as  well  as 
the  reading  of  the  deposition. 

—Ord.  1667,  tit.  22,  art.  16 

C.P.C,  271.-2  Bioche,  233-4. 

294.  If  the  witness  adds  to, 
strikes  out,  or  alters  any 
portion  of  his  deposition,  the 
changes  must  be  inserted  in 
the  margin  or  at  the  end, 
before  the  closing  and  acknow- 
ledgment of  the  deposition.— 
Ord.  1667,  tit.  22,  art.  18.— 
C.  P.  C,  272,  273. 

295.  No  credence  is  given 
to  unauthenticated  marginal 
notes,  nor  to  words  written 
upon  others,  nor  to  interline- 
ations. The  number  of  words 
struck  out  and  of  marginal 
notes  must  be  mentioned  in 
the  jurat. 

296'  At  the  examination  of 
each  witness,' either  the  Darties 
or  their  attorneys  or  counsel 
must  be  present  or  have  been 
duly  called.  The  other  wit- 
nesses cannot  be  present  if 
either  of  the  parties  object.— 
Ord.  1667,  tit.  22,  art.  15. 

297.  Articles  259,  260  and 
261  apply  likewise  to  proofs 
written  down  at  length. 

298.  When  one  of  the 
parties  has  closed  his  proof, 
the  other  party  may  proceed 
with  his  counter-proof  and 
have  a  subsequent  day  fixed 
for  that  purpose)  a  sufficient 
delay  being  allowed  to  summon 
his  witnesses. 
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299.  If  on  the  day  fixed 
for  his  proof  a  party  fails  to 
appear  or  to  produce  witnesses, 
and  furnishes  no  valid  excuse 
for  their  absence,  or  for  not 
proceeding,  his  proof  may  be 
declared  closed,  and  the  oppo- 
site party  may,  if  he  thinks 
proper,  have  a  day  fixed  for 
his  own  proof.— 43  Rule  of 
Practice. 

§  6.  Of  proofs  before  examiner  8. 

300.  The  court  may  appoint 
a  competent  person  as  an 
examiner  to  take  the  proof, 
when,  by  reason  of  the  nature 
of  the  dispute,  or  the  number 
and  distance  of  the  witnesses 
to  be  examined,  or  the  intricacy 
or  multiplicity  of  the  facts  to 
be  proved,  or  any  other  snfQ- 
cient  cause,  it  is  shown  to  the 
court,  by  any  of  the  parties 
concerned,  that  the  ends  of 
justice  will  be  better  attained 
by  the  appointment  of  suca 
examiners. — C.  S.  L.  C,  c.  83, 
8.  108. 

301.  The  rule  appointing 
an  examiner  must  specify  the 
place  where  the  proof  shall  be 
taken,  and  the  delay  within 
which  it  must  be  concluded. 
This  delay  may  be  extended 
by  the  court  or  judge  upon 
sufficient  cause  shown. — Ibid. 

302.  The  examiner,  before 
entering  upon  his  functions, 
must  be  sworn  before  a  judge, 
or  a  commissioner  of  the  supe- 
rior court,  to  fulfil  his  duties 
faithfully  and  impartially ;  and 
euch  oath  must  be  in  writing 
and  be  annexed  to  his  return. 

303*  He  must  give  the 
parties    at   le&st   eight  days  ^ 


notice  of  the  time  and  place  at 
which  he  will  begin  the  ex- 
amination.— Ibid,  §  4. 

304:.  The  witnesses  are 
summoned,  by  means  of  a 
writ  of  subpoena  issuing  from 
the  court  before  which  the  suit 
is  pending,  to  appear  before 
the  examiner,  who  may  ad- 
minister the  oath  to  them,  may 
receive  any  documentary  evi- 
dence produced  by  the  parties, 
and  has  all  the  powers  of  a 
judge  presiding  over  proofs 
stated  in  §  4  of  this  section. — 
Ibid,  §§  5,  6,  7,  8,  9,  10. 

305.  Any  party  to  the  suit 
may  also  be  summoned  to- 
answer  interrogatories  upon 
articulated  facts  vivd  voce 
before  the  examiner.  The 
latter  may  administer  the  ne- 
cessary oath,  and  put  such 
further  questions  as  he  may 
deem  necessary  and  pertinent. 
— If  the  party  refuses  to  answer 
any  such  questions,  they  are 
reduced  to  writing,  and  the 
facts  contained  in  them  are 
held  to  be  proved. — If  the 
party  summoned  fails  to  ap- 
pear, the  party  who  took 
out  the  order  cannot  take  ad- 
vantage of  the  default  unless 
he  has  caused  him  to  be  served 
with  the  interrogatories  which 
he  intends  him  to  answer. — 
Ibid,  §  11. 

306.  After  completing  the 
proof,  the  examiner  must  make 
a  return  of  his  proceedings,  on 
or  before  the  day  fixed  by  the 
court  or  judge. — Ibid,  §  12. 

§   7.    Of  eommiaaiona  for    the 
examination  of  tcitnenaes. 

307.  When  any  ot  \.\i^ 
witnesses  or  o£  t\ie  i^aiW^^  x^- 
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side  beyond  Lower  Canada,  or 
even  within  Lower  Canada  at 
a  distance  of  more  than  thirty 
miles  from  the  place  where  the 
450urt  is  held,  the  party  who 
requires  to  examine  them  may 
obtain  a  commission  appointing 
one  or  more  persons  to  receive 
the  answers  of  such  witnesses 
or  parties. *—C.  S.  L.  C,  c.  83, 

ss.  25,  105,  106 C.  P.  L.  138. 

308.  Application  for  that 
purpose  must  be  made  [by  the 
plaintiff,]  within  four  days 
after  the  articulations  of  facts 
are  completed;  except  under 
particular  circumstances,  left 
to  the  discretion  of  the  court 
or  j  udge.  Such  an  application 
by  the  defendant  must  be  made 
within  the  same  delay  if  the 
ease  is  to  be  tried  by  a  jury  or 
is  inscribed  at  the  same  time 
for  proof  and  hearing ;  [but  if 
the  proof  is  taken  in  writing,  at 
length,  the  defendant  may 
make  the  application  within 
the  four  days  after  the  closing 
of  the  plaintiff's  proof.]  It  may 
be  granted  by  the  court  or  by 
a  judge  in  vacation,  upon  its 
being  satisfactorily  shown  by 
iiffidavit  that  the  commission  is 

"^  In  the  case  of  commissions 
from  foreign  courts  for  the 
examination  of  witnesses  in 
Quebec  (and Ontario),  the  com- 
missioners can  compel  the 
attendance  of  such  witnesses 
under  the  statute  31  Vic,  c. 
76;  and  it  was  held,  in  the  S. 
€.  at  Montreal,  in  the  case  of 
Smith  et  al.,  exp,  &  Hempstead, 
10  L.  C.  J.  140,  1872,  that  even 
without  this  statute  such  at- 
tendance would  be  compelled 
under  comity  of  courts. 


necessary,  and  after  notice  to 
the  adverse  party.-  -76»<i.  ss. 
106,  107,  §  2. 

309.  The  commissioners  are 
chosen  as  follows: — If  both 
parties  join  in  the  commission 
each  furnishes  four  names. 
From  the  list  thus  formed  eaeh 
party  alternately  strikes  out 
two  names ;  this  is  done  in  the 
presence  of  the  judge,  who  oat 
of  the  four  remaining  names 
chooses  three,  to  whom  the 
commission  is  addressed. — If 
both  parties  do  not  join  in  the 
commission  it  is  addressed  to 
the  persons  chosen  by  the  party 
who  applies  for  it. — Ibid,  s. 
105,  §  3. 

310.  The  court  or  judge 
fixes  the  number  of  commis- 
sioners who  must  be  present  in 
order  to  execute  the  commis- 
sion, and  gives  directions  and 
authority  for  swearing  witnes- 
ses.— Ihid.  s.  107. 

311.  Annexed  to  the  com- 
mission are  the  interrogatories 
and  cross -interrogatories  of 
each  party,  which  shall  hare 
been  allowed  by  the  judge 
after  due  notice  to  the  other 
party. — Ihid,  s.  105,  §  2. 

312.  The  commission  must 
also  be  accompanied  with  in- 
structions addressed  to  the 
commissioners,  under  the  sig- 
nature of  the  judge,  to  guide 
them  in  its  execution. — Ibid,  s. 
107. 

313.  The  return  consists  of 
a  certificate  of  the  commis- 
sioners who  acted,  endorsed 
upon  the  commission,  and 
stating  that  the  execution  ap- 
pears by  the  schedule  thereto 
annexed. — The  return  must  be 
Hnder  a  sealed  envelope,  upoQ 


VIEWERS  AND  EXPERTS. 


4r 


-which  are  endorsed  an  indica- 
tion of  its  contents  and  the 
name  of  the  cause.  It  cannot 
be  opened  and  published  with- 
out an  order  from  the  court  or 
judge. — Ibid.  s.  105,  §  2. 

314.  The  party  who  applies 
for  a  commission  must  himself 
see  to  its  being  transmitted  and 
executed. — Jbid.  s.  105,  §  3. 

315'  If  both  parties  have 

Joined  in  the  commission,  both 

are  equally  bound  to  have  it 

transmitted    and    executed. — 

Jbid. 

316.  A  failure  to  retttrn  the 
commission  will  not  prevent 
the  court  from  proceeding  with 
the  hearing  in  the  following 
cases : 

1.  If  it  appears  that  the 
party  applied  for  the  commis- 
sion solely  in  order  to  retard 
the  judgment ; 

2.  If  the  return  has  been 
delayed  longer  than  justice 
and  equity  required. — ibid,  a. 
107,  §  3. 

§  8.  Of  proofs  ex  parte. 

317.  When  the  defendant 
fails  to  appear  or  to  plead  to 
the  action,  the  plaintiff,  in 
suits  other  than  those  men- 
tioned in  articles  89,  90  and 
dl,  may  inscribe  his  case  for 
proof  in  term  or  out  of  term,  if 
any  is  necessary,  and  such  proof 
is  then  proceeded  with  before 
a  judge,  or  before  the  protho- 
notary  who  must  swear  the  wit- 
nesses, take  notes  of  their  evid- 
ence, and  do  whatever  else  it 
would  be  the  duty  of  a  judge 
of  the  court  to  do  in  matters  of 
proof. — A  defendant  foreclosed 
from  pleading  is  entitled  to  at 
least  one  clear  daj'^  notice  be- 


fore proof;  and  he  may  cross- 
examine  the  witnesses,  and 
make  such  objections  as  he 
thinks  proper,  of  which  the 
prothonotary  must  take  notes  ; 
but  he  is  not  entitled  to  produce 
witnesses. — Proofs  ex  parte  may 
be  taken  at  any  time,  except 
between  the  ninth  of  July  and 
the  first  of  September. — C.S.L. 
C,  c.  83,  ss.  13  §2  J  16,98,  99. 

318.  All  evidence  offered 
by  the  plaintiff  is  filed  and 
remains  in  the  record  in  the 
same  manner  as  if  the  defend- 
ant had  appeared  and  pleaded 
to  the  action. — Ibid,  s.  102. 

§9.  Of  the  incidents  of  proofs. 

319.  AH  applications  to  the 
court  upon  any  incident  of  the 
proof  may  be  made  by  motion, 
stating  succinctly  the  object 
and  reasons  of  the  applica- 
tion. 

320.  The  court  may,  at  any 
time  before  judgment,  in  its 
discretion  and  under  such  con- 
ditions as  it  deems  just,  allow 
any  pleading  to  be  amended  so 
as  to  agree  with  the  facts 
proved,  and  any  pleading  is 
sufficiently  sustained  if  the 
facts  alleged  agree  sufficiently 
with  the  facts  proved,  and  if  in 
the  opinion  of  the  court  the 
opposite  party  has  not  been  led 
into  error  as  to  the  real  nature 
of  the  facts  intended  to  be 
alleged  and  proved. — Ibid.  s. 
77,  §  2. 

SECTION  IV. 
Of   Experts^    Viewerij    Refer- 
ences   in    Mailers    of    Ac- 
countf  and  Arbitrators. 

321-  Before  decidva^  -vjl^ow 
the  merits    o£   ttie    ca.a^,  \i5a» 
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court  may,  if  necessary,  order 
an  extraordinary  investigation 
in  the  cases  hereinafter  men- 
tioned, either  before,  during, 
or  after  the  proof. — C.S.L.S.^ 
c.  83,  s.  81. 

5  1.  0/  vietpers    and   experts, 

322*  Whenever  the  facts  in 
contestation  between  the  par- 
ties can  only  be  verified  by 
view  of  the  object  or  premises, 
or  whenever  the  evidence  pro- 
duced by  each  party  is  con- 
tradictory, or  when  the  nature 
of  the  contest  requires  it,  the 
court  may,  of  its  own  accord  or 
upon  the  application  of  either 
party,  order  the  facts  to  be 
verified  by  experts  and  per- 
sons skilled  in  the  matter. — 
The  order  for  experts  must 
specify  clearly  and  distinctly 
the  matters  to  be  verified. — 1 
Pigeau,  298.— Pothier,  Proc. 
civ.  44.— C.  S.  L.  C,  c.  83,  s. 
81.— C.  P.  C.  302. 

323.  [The  investigation 
must  be  made  by  three  experts 
agreed  upon  by  the  parties, 
unless  they  agree  to  its  being 
made  by  one  only.] — Ord.  1667, 
tit.  21,  arts.  9,  13. — 1  Bornier, 
172.— C.P.C.  303.— 1  Couchot, 
88. 

324.  If)  at  the  time  of  the 
order  for  expert8,their  appoint- 
ment has  been  agreed  upon  by 
the  parties,  the  order  records 
such  appointment. — 1  Couchot, 
88.-C.  P.  C,  304. 

325.  If  the  experts  are  not 
agreed  upon  by  the  parties,  the, 
court  fixes  a  day  on  which  the 
latter  must  attend  before  the 
court  or  judge  in  order  to  ap- 
point them;  and  in  default  of 

Jin  order  to  that  efifeot  either 


party  may  summon  the  other 
to  attend  as  aforesaid,  within 
a  reasonable  delay,  for  the 
purpose  of  such  appointment. — 
Ord.  1667,  tit.  21,  art.  9.— Po- 
thier, Pro.civ.,  44.— C.P.C.  305. 

326.  [The  parties  are  boand 
to  attend  on  the  day  appointed, 
and  if  they  then  fail  to  agree 
upon  the  three  experts  the  court 
appoints  such  experts  for 
them. — In  the  case  of  any  of 
the  experts  being  validly 
recused  others  are  appointed  in 
their  stead,  in  the  manner 
above  described.] — Ord.  1667, 
tit.  21,  art.  9.— Pothier,  46. — 
C.  P.  C.  306,  309. 

327.  The  grounds  for  re- 
cusing an  ex])ert  are  :  relation 
or  alliance,  to  the  degree  of 
cousin-german  inclusively ;  in- 
timacy; enmity ;  subornation; 
interest;  being  in  the  domestic 
service  or  other  employ  of  one 
of  the  parties ;  being  a  party 
in  a  similar  suit,  or  the 
attorney  or  agent  of  a  party  in 
the  case ;  and,  generally,  the 
grounds  of  exclusion  applicable 
to  witnesses. — Pothier,  Proc. 
civ.,  45.— C.  P.  C.  310. 

328.  As  soon  as  the  experts 
are  named,  either  party  may 
have  the  order  served  upon 
them,  together  with  a  requisi- 
tion calling  upon  them  to  be 
sworn.— Ord,  1667,  tit.  21,  art. 
10. 

329.  If  any  one  of  the  ex- 
perts neglects  or  refuses  to  be 
sworn  or  to  act,  either  of  the 
parties  may  summon  the  other 
to  attend  before  a  judge  in 
order  that  another  person  may 
be  named  in  the  proper  manner 
to  replace  such  expert. — Po- 
thier 48.— C.  P.  C.  316. 
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3d0.  The  experts,  before 
taking  any  proceedings  in  the 
inyestigation,  must,  on  pain  of 
nnllity,  be  sworn  to  perform 
their  functions  with  impar- 
tiality and  to  the  best  of  their 
Jhbility. — This  oath  must  be  in 
writing,  and  be  certified  by  the 
person  who  administers  it.'ii' — 

*Form  No.  ZO,—The  oath  to 
be  adtntniatered  to  experts. 

I,  A.B.,  of  the  parish  of , 

in  the   county  or (if  there 

be  two   or  more  peraoru  to  be 

9toom,  tay,  I,  A.  B.,   of , 

and  I,  C.  D.,  of ,)  do  make 

oath  and  swear,  that  in  the 
presence  of  E.  F.,  the  plaintiff, 
and  G.  H.,  the  defendant, 
named  in  an  interlocutory 
judgment  pronounced  in  (here 
inaert  the  name  of  the  court)  in 

the    district    of ,    bearing 

date  the day  of ,  or  in 

their  absence,  after  due  notifi- 
cation shall  have  been  given 
them,  to  attend  at  a  place  to  be 
designated,  and  on  a  day  and 
hour  to  be  specifically  named 
to  them  respectively,  I  will 
faithfully  proceed  as  an  expert 
to  the  view  and  examination 
required  by  the  said  interlocu- 
tory Bentenoe ;  and  that  I  will 
tmly  report  my  opinion  in  the 
premises,  without  favour  or 
partiali^  towards  either  of  the 
eaid  parties ;  So  help  me  God. 

Perm  No.  31. — Certificate^  to  be 
made  and  aigned  by  the 
eommieaioner,  of  the  due 
adminiHration  of  the  oath. 
Sworn  before  me,— — ,  a 
eommissioner  of  the  superior 
eonrt  in    the    district  of       , 

4 


331.  The  oath  must  be  taken 
before  a  judge,  or  the  protho- 
notary,  before  a  commissioner 
of  the  superior  court,  before  an 
expert  already  duly  sworn,  or 
before  any  other  person  indi- 
cated in  the  order  for  experts. 
— Pothier,  Proc.  46.— C.  S.  L. 
C,  c.  83,  88.  82-3. 

332.  A  copy  of  the  order 
for  experts,  together  with  the 
necessary  papers,  must  be 
given  to  them,  after  the  protho- 
notary  has  taken  a  receipt 
therefor.— Ord.  1667,  tit.  21, 
art.  10. 

333.  The  experts  are  bound 
to  fix  the  time  and  place  at 
which  they  will  proceed  with 
the  investigation,  and  to  notify 
the  parties,  allowing  a  delay 
of  at  least  three  days  when  the 
distance  from  the  domicile  of 
the  parties  respectively  does 
not  exceed  five  leagues,  and 
one  day  more  for  every  addi- 
tional five  leagues. — Pothier, 
Proc.  46. 

334.  The  experts  must  hear 
the  parties  and  the  witnesses 
in  accordance  with  the  terms 
of  the  order  naming  them; 
each  of  them  is  authorized  to 
administer  the  oath  to  the  wit- 
nesses or  the  parties,  as  the 
case  may  be,  and  the  witnesses 
are  summoned  to  attend  before 
the  experts,  whatever  may  be 
the  distance. — C.  S.  L.  C,  c. 
83,8.84.* 

(or  sub-delegate  authorized  by 
the  commission  (or  the  judg- 
ment, aa  the  eaaemaj/be,)  here- 
unto annexed,  aa  the  eaae  may 

be)  at        on  the- day  of  th^ 

month  of ,  in  ttie  7^w . 
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335.  The  evidence  of  the  port,  if  he  thinks  proper.] — 
witnesses  must  be  taken  down  Ord.  1667,  tit.  21,  art.  13. — 
in  writing,  certified  and  an-  Pothier,  Proc.  47. — 1  Gouchot^ 
nexed    to    the   report    of   the  88. 

experts,  and  it  must  mention  337.  The  report  of  the  ex- 

whether  the  witnesses  are  re-  ports   must    be    made    on    or 

la  ted  or  allied  to  the  parties,  before  the   day  fixed  by  the 

and  in  what  degree,  and  whe-  court.    It  must  contain  reasons 

ther  they  are  in  the  employ  of  and  details,  so  as  to  enable  the 

either  party,  or  interested  in  court  to  appreciate  the  facts; 

the  suit. — Ibid,  s.  85.  it  must  also  be  signed  by  the 

336.  [If  all  the  experts  experts  or  be  in  the  form  of  a 
agree,  they  make  one  and  the  notarial  original. — Law  Repor- 
same  report,  if  not,  each  of  ter,  57;  Rodier  vs.  Mercille, 
them  makes  his  separate  re-  Montreal,  16  Sept.  1850. — Ord. 
1667,  art.  12. 

~  338*  If  the  experts  delay 

Form  No.  32.— TAe  oath  to   be  ©^  refuse  to   file   their  repor^ 

administered  to  witneaaes,  t**®^  ™*y  ^^  summoned,  with 

I, ,    {insert  the    name,  ^^^  same  delays  as  in  ordinary 

profession  or  quality  and  place  procedure,  by  a  rule  of  court, 

of  residence  of  the  witness,)  do  ^^  ^^^"^  cause  why  they  should 

make  oath  and  swear  that  I  ?^*  ^®   condemned,   and  even 

am  not  related  or  allied  to,  or  held  by  coercive  imprisonment, 

a  servant  or  domestic  of  E.  F..  ^^ X^l^'Zr            *.       \ 

the  plaintiff,  or  G.  H.,  the  de-  ^f^'  The  court  is  not  bound 

fendant,  and  that  I   am  not  ^  ^^""V^  *?«  ^P^j^^o'^  ^^.*K®J*: 

interested  in  the  event  of  the  Pf'"*^  """j;*^**       *  f  ^J^"*^  ®^ 

cause  depending  between  them,  ^^^^ — ^-  ^'  '•"»  ^^^' 

(or.  if  witness  sava  he  is,  state  ,  „     ^  ^      /.               .                     . 

in  what  degree  he  declarea  him-  §  2.   Of  references  xn  matters  of 

self  to  be  related   or  allied  ta  account  to   accountants   and 

either  and  which  of  the  parties,  j^^^^^'^^^^^^*''^' 
or  what   situation  he  holds  in 

the  family  of  either  of  them,)  340.  In  matters  where  ac- 
and  I  do  also  swear  that  the  counts  have  to  be  rendered  or 
evidence  which  I  shall  give  adjusted,  or  which  require  oal- 
between  the  said  parties  before  culations  to  be  made,  and  in 
the  experts  {or  arbiters  or  matters  of  separation  of  proper- 
arbitrators,  as  the  case  may  be),  ty,  or  partition  of  community  or 
named  in  the  interlocutory  succession,  the  court  may  refer 
judgment  pronounced  by  (here  the  case  to  one  or  more  per- 
insert  the  name  of  the  court),  in  sons  skilled  in  such  matters; 
the  said  cause,  shall  be  the  and  such  persons  are  subject 
truth,  the  whole  truth,  and  to  the  rules  above  prescribed 
nothing  but  the  truth:  So  help  concerning  experts. — Such  ao- 
loo  Qod.                                    '  countants     and    practitioners 
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have     the     powers     giren    to  §  4.  General  j)rovinion9  appli- 

ezperts  by  the  foregoing  arti-  ,,    ^^   ^t    ,7.                j. 

cles,  and  are  bound  to  follow  ^«*^«  '^    '^^  '^''^^  preceding 

the    directions   of    the    court;  paragraphs. 
and  their  reports  are  adopted, 

homologated  or  rejected  in  the  344.  [Experts,  account- 
same  manner  as  reports  of  ex-  ants,  practitioners,  and  arbi- 
pjBrts. — C.  S.  L.  C,  c.  83,  s.  80.  trators,  may  demand  that  the 

amount  of  their  remuneration, 

5  3.  0/  arbitratorn,  costs    and     disbursements    be 

paid  into   court  previously  to 

341.  The  court  may,  of  its  ^\  ^P?"^"?  ,^^  ,^^^'^  J«P°>-* 
own  motion  or  upon  the  appli-  f °^  «^^Jf  °*  ,^^  JJ«  «^/«^  «f 
cation  of  one  ol  the  parties,  *^«  ''T^;rY  *  -t^.u  "^^  ''''* 
refer  to  the  decision  of  arbitra-  ^«°»«^^  ^^'^  deposit  they  have 
tors  any  case  of  dispute  be-  f.  '««f ""?  *«*^°f  f^!  *,^«  P*'" 
tween  relations,  concerning  *»««  \^^^  ^'^  J^^^^i/"^ 
partitions,  or  other  matters  of  8everally.]-Brown^  Wallace, 

fact  which  it  is  difficult  for  the  •  it;  c    "J?P°^"'  ^f^'    ,      . 

court  to  appreciate;  and  also  ,   ^^^;    The   party    who   ,n- 

any  other  case,  if  the  parties  *«°^%  ^%  *^*^^,  *^^™««,l^,.  ^^  «• 

coisent  to  it.-Ord.  1566,  art.  ^«P°^*  ^^  t^Pf  *''  practitioners 

83.-1  Pigeau,  248.  or  accountants  must  make  an- 

,  plication  to  have  it  received ; 

342.  The  preceding  pro-  and  if  the  opposite  party 
visions  relating  to  experts  desires  to  tak«  advantage  of 
apply  to  arbitrators,  in  so  far  any  informalities  or  causes  of 
as  they  are  compatible  with  nullity  therein,  he  must  do  so 
those  of  the  present  paragraph,  ^y  a  counter-application,— 
Nevertheless,  arbitrators  need  Poth.,  Proc.  Al.— Contra,  Ord. 
not  be  sworn  unless  the  order  iggr^  tit.  21,  art.  14. 
appointing  them  requires  it —  34.5.  if  a  report  of  experts, 
1  Pigeau,  249.  practitioners  or  accountants  is 

343.  Arbitrators  can  only  free  '^rom  informalities  or 
adjudicate  upon  the  matters  causes  of  nullity,  it  is  re- 
submitted to  them. — They  are  ceived,  iogether  with  the  depo- 
bound  to  observe  the  same  for-  sitions  and  documents  annexed, 
malities  as  experts  *n  !ihe  as  part  of  the  evidence  in  the 
investigation  of  facts,  accord-  case. — U.  de  Paris,  184. 

ing  to   articles  334   and  335,  347*    In  the    case    of   an 

unless   they  are    at  the  same  award  ot  arbitrators,  the  party 

time  appointed  mediators,  but  intending  to   avail  himself  of 

they  are  not  bound  to  give  the  it  may  apply  for  its  homologa- 

reasons    of   their     decision. —  tion  and  for  judgment  in  con- 

They  cannot  award  costs,  unless  formlty    with    it.     The    other 

the  court  has  empowered  them  party  cannot  oppose  It  exQ^^t 

to  do  so. — 1  Pigeau,  248.  by  an  appUcation  to  "Vivr^  \Xia. 
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report  declared  inadmissable 
on  the  ground  of  informality 
or  some  other  cause  of  nullity. 


SECTION  V. 

Of  Trial  hy  Jury 

§  1.  Preliminary  provisions, 

348.  A  trial  by  jury  may 
be  had  in  all  actions  founded 
on  debts,  promises,  or  agree- 
ments of  a  mercantile  nature, 
either  between  traders  or  be- 
tween traders  and  non- traders ; 
and  also  in  all  suits  for  the 
recovery  of  damages  resulting 
from  personal  wrongs,  or 
from  ofifences  or  quasi-ojQfenoes 
against  moveable  property. — 
6  L.  C.  Rep.  406.- -C.  S.  L.  C, 
0.  82,  8.  26.— P.  C.  L.,  313.— 
(Since  Code.)  Fulton  vs.  Ste- 
venson, 13  L.  C.  Jurist,  112. 

349.  It  is  had  at  the 
option  of  either  of  the  parties, 
when  the  amount  claimed  by 
the  suit  exceeds  two  hundred 
dollars,  and  only  upon  the 
issues  raised  upon  the  merits 
of  the  case. — C.S.L.C.,  c.  83^ 
8.  26,  §  2,  &  s.  29.— C.P.L.,494. 

350.  The  option  is  made 
either  in  the  declaration  or  in 
the  pleas,  or  by  a  special  ap- 
plication to  the  court  within 
four  days  after  issue  joined, 
or,  if  these  four  days  expire 
out  of  term,  the  application 
may  be  made  on  the  first  day 
of  the  next  term,  provided 
notice  be  given  to  the  opposite 

party  within  four  days   after 


issue  joined.*— 64  R.  of  Prac.— » 
C.P.L.  494-5.-6  Jurist  p.  115- 
6,  38,  39. — If  there  is  no  arti- 
culation of  facts,  the  inscrip- 
tion cannot  take  place  until 
five  days  after  issue  joined. 

351.  The  jury  is  composetk 
and  summoned  in  the  manner 
hereinafter  provided. — C.  S.  It* 
C,  c.  83,  s.  30.— C.P.L.,  493. 

352.  No  trial  by  jury  is 
fixed  until  the  court  or  jadge, 
upon  the  motion  and  sugges- 
tion of  the  party  claiming  the 
same,  has  assigned  the  fact  or 
facts  to  be  inquired  into  by 
the  jury,  and  has  decided  all 
issues  raised  respecting  the 
quality  of  the  parties.f — C.S. 
L.C.,  c.  83,  s.  29,  31. 

*  Option  of  a  jury  trial  may 
be  made  by  the  answers  to  pleft 
as  well  as  by  declaration  and 
plea — Brown,  appellant,  and 
the  Imperial  Fire  Insurance 
Co.,  respondents.  Q.  B.,  Mon- 
treal, 14  Dec,  1875,  reversing 
j  udgment  of  the  Superior  Court 
The  motion  referred  to  in  this 
article  may  be  made  at  any 
time  before  the  expiration  of 
the  time  fixed,  3ven  i)efore 
issues  are  joined. — Mason  J«. 
Gebhardt,  Q.  B.,  Montreal,  23 
June,  1876,  reversing  judg- 
ment of  the  Superior  Court. 

t  It  is  ordered  that  in  all 
cases  in  which  the  fact  or  facts 
to  be  enquired  into  by  a  juiy  is 
or  are  assigned  under  the 
352nd  article  of  the  Code  of 
Civil  Procedure,  the  party 
making  option  of  a  trial  bj 
jury  do  file  with  his  factum  or 
case  (25)  twenty -five  printed 
copies  of   the    assignment  for 
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353.  Each  party  must  fur- 
nish the  judge  with  a  state- 
ment of  the  facts  which  he 
considers  ought  to  be  sub- 
mitted to  the  jury. — Ibid,  s. 
31. 

.  354:.  The  assignment  of  the 
facts  may,  however,  be  dis- 
pensed with,  by  consent  in 
writing  of  all  the  parties  to 
the  suit.— G.S.L.C.,  c.  83,  s. 
32. 

355.  The  trial  must  be  had 
at  the  place  where  the  suit  is 
brought,  unless,  for  sufficient 
oaase,  the  court  or  judge 
orders  that  it  shall  be  had 
in  another  district;  and  in 
Buch  case  the  verdict  is  return- 
ed with  the  record  to  the  place 
where  the  suit  was  commenced. 

356.  In  any  suit  for  dam- 
ages brought  against  a  public 
officer  by  reason  of  any  illegal 
act  done  by  him  in  the  per- 
formance of  his  functions,  he 
may  apply  to  have  the  trial 
take  place  in  another  district, 
npon  shewing  that  the  case 
cannot  be  tried  impartially  and 
without  prejudice  in  the  district 
in  which  the  suit  is  brought. 
—This  application  may  be 
granted  either  by  the  court  or 


faotSj  of  which  copies  the  pro- 
thonotary  or  clerk  shall  distri- 
bute twelve  copies  to  the  j  ury, 
and  the  expense  of  printing 
said  assignment  shall,  in  tho 
discretion  of  the  court  or  judge, 
form  a  portion  of  the  costs  in 
the  case.  Montreal,  29th 
April,  1871.  Signed,  W.  C. 
Meredith,  C.  J.;   A.  Stewart, 

J*y    &C.,    &C. 


by  a  judge,  and  the  venue 
changed  accordingly. — C.  S.  L. 
C,  c.  83,  8.  28  J  c.  101, 8.  3,  §  3. 

§  2.   Of  the  jury, 

357.  The  prothonotary  of 
the  superior  court  in  each 
district  is  bound  to  make  a  list 
of  the  persons  qualified  to 
serve  as  jurors  in  civil  causes, 
by  taking  from  the  list  deposit- 
ed in  his  office  of  persons 
qualified,  according  to  the 
terms  of  the  statute,  to  serve 
as  grand  jurors  in  criminal 
cases,  and  in  the  order  in 
which  they  then  are,  the  names 
of  all  persons  residing  within 
a  distance  of  five  leagues  from 
the  court. — 27  and  28  Vict.,  c. 
41,  8.  9,  §  §  1,  2. 

358.  The  qualification  re- 
quired for  such  jurors  is  that 
they  must  be  males  of  full  age, 
proprietors  of  real  property  of 
the  assessed  value  of  two 
thousand  dollars,  or  tenants  of 
real  property  of  the  assessed 
annual  value  of  two  hundred 
dollurs,'^'  in  cities  or  towns  of 
at  least  twenty  thousand  souls; 
and  in  any  other  municipalities 
they  must  be  owners  of  real 
property,  of  the  assessed  value 
of  one  thousand  dollars,f  or 
tenants  of  real  property  of  the 
assessed  annual  value  of  one 
hundred  dollars.^    Any  justice 


*  Now  three  hundred  dol- 
lars, 32  Vict.  c.  22,  s.  2,  Stat. 
ofQ. 

f  Now  fifteen  hundred  dol- 
lars.— Ibid. 

%  Now  one  hundred  and  fifty 
dollars. — Ibid, 
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of  the  peace  mny  be  a  juror. — 
Ibid.  8.  2,  §  2,  3.  * 

359.  Persons  cannot  be 
jurors : 

1.  Who  have  not  the  qualifi- 
cations and  conditions  required 
by  the  two  preceding  articles  j 

2.  Who  are  afflicted  with 
blindness,  deafness  or  any 
other  phj  sical  infirmity  incom- 
patible with  the  discharge  of 
the  duties  of  a  juror. 

3.  Who  are  arrested  or  under 
bail  upon  a  charge  of  treason 
or  felony,  or  who  have  been 
convicted  thereof. 

4.  Who  are  aliens,  except  in 
cases  where,  according  to  law, 
one  half  of  the  jury  must  be 


*  Sections  two  and  three  of 
the  act  thirty- second  Victoria, 
chapter  twenty-two,  in  so  far 
as  regards  the  value  of  the 
property  required  to  qualify 
grand  and  petit  jurors,  shall 
not  apply  to  the  county  of 
Gasp^,  but  in  that  county  such 
value  shall  be  as  follows  : 

For  grand  jurors,  in  the  case 
of  proprietors,  an  assessed  total 
value  of  over  one  thousand 
dollars,  and,  in  the  case  of  oc- 
cupants, and  lessees,  an  assess- 
ed annual  value  of  above  one 
hundred  dollars. 

For  petit  jurors,  in  the  case 
of  proprietors,  an  assessed  total 
value  of  at  least  four  hundred 
dollars,  but  not  more  than  one 
thousand  dollars,  and,  in  the 
case  of  occupants  and  lessees, 
an  assessed  annual  value 
of  at  least  forty  dollars,  but 
not  more  than  one  hundred 
doKars.— 33  Vic.  c.  13,  s.  4,  Q. 


composed  of  aliens.— i6id,8.  2, 
§3. 

360.  The  following  persons 
are  exempt  [absolutely]  firom 
serving  as  jurors  : 

Members  of  the  clergy ; 

Members  of  the  exeontive 
council,  of  the  legislative 
council,  or  of  the  legislative 
assembly. 

Practising  advocates  and 
attorneys ; 

Prothonotaries,  clerks  of  the 
peace,  and  clerks  of  the  cirooit 
court. 

Sheriffs  and  coroners ; 

Officers  of  her  majesly's 
courts  J 

Gaolers  and  keepers  of 
houses  of  correction ; 

Officers  of  the  army  or  navy, 
on  full  pay  j 

Pilots  duly  licensed ; 

Schoolmasters  not  exercising 
any  other  profession ; 

[AH  persons  employed  in  the 
running  of  railway  trains.] 

In  addition  to  the  per9on» 
exempt  absolutely  by  article  360 
of  the  code  of  civil  procedure 
from  serving  as  jurors  in  dvU 
cases,  the  following  persons 
shall  likewise  be  absoluteiy 
exempt : 

1.  Members  of  the  privy 
council,  or  of  the  senate,  or  of 
the  house  of  commons  of  Cana- 
da, or  persons  in  the  employ  of 
the  government  of  Canada  ; 

2.  Members  of  the  executive 
council,  legislative  council  or 
legislative  assembly  of  Quebec, 
or  persons  in  the  employ  of  the 
government  of  Quebec,  or  of 
the  legislature  thereof; 

3.  The  clerk,  treasurer,  and 
other  municipal  officers   of  ths 


.(ffl-n.-«(y.*  33  Fie,  e.  13.*.1. 

Tbs  following  ptrsaaa  ore 
«iempt  from  Bemng  at  jarore 
providad  thej  have  given 
aotioe  of  thair  InleDtiOD  to 
aUlm  BDch  eiemptioa  in  the 
manner  proridad  bj  the  net 
27  A  28  Vlot.,  0.  41,  g.  3.j 
S,  Q. 

PorsonB  aboTo  siitj  jesrs  of 
age. 

All  p«rsaiie  in  tbe  civil 
■erriee  of  the  gOFOrnment, 
aoCing  nader  Imperial  or  pTO- 
Tinoial  appointment^ 

OmooMofthaoustomH; 

PeraauB  employed  in  tha 
pghlio  affioSB ; 

All  parsona  who  havt  beau 
in  military  aerrica  for  a  period 


•  MambarB  of  tbe  council  and    i 
board    of    arbitration    of    th 
Uontreal  board   of  trada.—S 
Via.  0.  S2,  e.  a,  ;§  19,21,  Q, 

t(Thia  Baotlon  having  beai 
repealed  by  32  Vice.  2Z,  b.  1 
<}.,  B  ^neation  ariaaa  u  Co  wha 
Uier  the  method  therein  painted 

i  el  aiming     aiamptionB 


Physicians,  anrgeonB,  and 
apotbccarleB ; 

Cashiera, teller 8  and  account- 
mts  of  incorporated  banks  ; 

All  periona  employed  in  the 
working  of  griat-mllla  j 

2T  Jt  38  Vic,   c.  41,  a.  s'.— 
C.  8.  C,  0.  87. 

When   more  than    oat  mem- 


ruur^  prettatnff  at    BUCA  friat 

ill  the  mrmhert  eieept  onsaf 

HteK  fifm,yiot«it1utaiidiii.g  (Ane 

10  niitice  may   have  *«»  yiesii 

<if   iht  tiUeiMioH   (0    claim  ex- 

Btiilion.— 33  Fie.  c.  13,  a.  8,  Q. 

361.  The  Hat  of  jarora  for 

ivil  oaaea  i»  revised  from  time 

.a  time  by    Iha   prothonotary 

according  to  the  list  of  grand 

■a  for  criminal  oaees,  by 

ing  out  the  naneB  of  de- 

id,  ahaent,  or  disqoaliflad 

rora,  [sddarao'byetriking 
:be  tiames  of  all  thoae 
t    the   BhBriff  ratuina   in 

Btent,  or  who 
■t  to 


d  by 
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*  Qatere  :  Whether  this  ax- 
smpCion  oouid  be  claimed  ex- 
iept  during  aeaaon  of  naviga- 
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§  3.  0/  the  special  list  and  the 
striking  of  the  panel, 

362.  The  court,  upon  motion 
of  either  of  the  parties,  may 
fix  a  day  for  striking  the  panel, 
and  another  day  for  the  trial, 
either  in  term  or  in  vacation, 
and  may  order  the  summoning 
of  a  jury  to  try  the  issues, 
either  at  the  place  where  the 
court  is  held  or  in  any  other 
district,  according  to  circum- 
stances, and  may^  in  the  latter 
case,  order  the  record  to  be 
sent  to  the  prothonotary  of  the 
court  in  such  district. — C.  S. 
L.  C,  c.  83,  88.  27,  28 — 64 
R.  of  Prao. 

363.  If  the  suit  be  of  a  mer- 
cantile nature,  the  jurors  to  be 
summoned     are     taken     and 
selected    only    from    amongst 
the  persons  speaking  the  re- 
quired    language,     who     are 
designated  in  the  jury-list  as 
merchants   or  traders,  and  in 
the  order  in  which  they  stand 
upon  the  list;    and  in  cases 
where  one  of  the  parties  is  not 
a  trader,  and  objects  to  a  jury 
composed   wholly   of   traders, 
the  court  or  judge  may  order 
that  one  half  only  of  the  jury 
be  composed    of   traders. — If 
there  are  not  upon  the  jury- 
list  the  number  of  merchants 
or  traders  that    ought  to  be 
summoned  to  form   the  jury, 
the  special  list  is  completed  by 
taking  other  names  from  the 
jury -list  in    the    order  here- 
inbefore   prescribed. — 27    and 
28  Vic,   c.  41,   8.   9,  §§  4,  5, 
6,11. 

364.  Upon  the  application 
of  either  of  the  parties,  if  the  { 


opposite  party  does  not  object, 
the  court  or  judge  may  order 
the  jury  to  be  composed  ez- 
clusiyely  of  persons  speaking 
the  French  langnage  or  of 
persons  speaking  the  English 
language.  If  the  parties  are 
of  different  origin,  and  one  of 
them  demands  a  jury  de 
mediatate  linguce,  the  court  or 
judge  orders  the  jury  to  be 
composed  of  equal  numbers  td 
persons  speaking  the  French 
language  and  of  persons  speak- 
ing the  English  langnaee**- 
Ihid,  §§  7,  8. 

365.  The  motion  for  the 
fixing  of  a  day  for  trial  mast 
be  accompanied  with  a  deposit 
in  the  hands  of  the  prothono- 
tary, of  the  amount  fixed  by 
the  court 65  Eule  of  Prao. 

366.  After  the  granting  of 
such  motion  by  the   court  or 
judge,  the  prothonotary  takes 
from  the  list  of  jurors  for  civil 
matters,  commencing  with  the 
name  of  the  first  juror  having 
the     required     qualifications, 
following  that  of  the  last  juror 
[included  in   the   special  list 
last     previously    made]     the 
nimes    of  forty-eight   jurors^ 
whose  names  are  first  on  the 
list,    having,    in    the    special 
cases,    the    qualifications    re- 
quired according  to  the  order 
of  the    court   or  judge,  and 
makes  a  special  list  thereof,  to 
form  part  of  the  record  in  the 
case. — C.  S.  L.  C,  c.  84,  s.  43» 
—27  A  28  Vic,  c.  41,  s.  9,  §  3. 
—3  Blackstone,  358. 

367.  Upon  the  day  and  at 
the  hour  fixed  for  striking  the 
panel,  the  parties  must  attend 
for  that  purpose  at  the  protho* 
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notary's    office. — 69    and    71, 
Knles  of  Practioe. 

868.  Each  party  strikes 
alternately  from  the  special 
list  prepared  by  the  prothono- 
tary  the  name  of  one  of  the 
persons  therein  designated,  to 
the  number  of  twelve  each, 
paraphing  each  name  struck 
out,  and  the  twenty-four  names 
then  remaining  form  the 
panel  from  which  the  twelve 
jurors  who  are  to  serve  in  the 
case  are  taken. — 3  Blackstone, 
359.-27  &  28  Vic,  o.  41,  s.  9, 
§9. 

869.  In  the  case  of  articles 
363  and  364,  neither  party  can 
strike  out  the  names  of  more 
than  six  persons  speaking  the 
French  language  nor  more 
than  six  persons  speaking  the 
Bnglish  language,  or  the  names 
of  more  than  six  traders  or 
non-traders,  as  the  case  may 
be.— 27  <fe  28  Vic,  c  41,  s.  9, 
§10. 

870.  If  either  of  the  parties 
fails  to  attend  for  the  purpose 
of  striking  the  panel,  the  pro- 
thonotary  may  strike  twelve 
names  from  the  special  list  on 
his  behalf,  observing  the  rules 
prescribed  in  the  preceding 
article. — Lush's  Practice,  447. 
-—71  Rule  of  Practice. 

871.  [If  the  party  who  has 
demanded  a  trial  by  jury  fails 
to  proceed  upon  his  demand, 
the  opposite  party  may  either 
adopt  the  necessary  proceed- 
ings for  summoning  a  jury 
or  may  obtain  leave  from  the 
court  or  a  judge  to  inscribe  the 
ease  for  proof  in  the  manner 
indicated  in  the  chapter  on 
proof.] 


§  4.  Of  the  summoninff  of  jurors^ 

372.  As  soon  as  the  panel 
is  formed  in  the  manner  pre- 
scribed in  the  precedingsection, 
the  prothonotary  delivers  to 
the  party  who  applies  for  it  a 
writ  of  Venire  Facias,  in  the 
name  of  the  sovereign,  signed 
by  such  prothonotary  and 
sealed  with  the  seal  of  the 
court,  ordering  the  sheriff  to 
summon  the  twenty-four  per- 
sons whose  names  compose  the 
panel ;  and  a  copy  of  such  panel 
is  annexed  to  the  writ. — Lush's 
Practice,  p.  173.-3  Black- 
stone,  358. 

373.  The  juiors  must  be 
summoned  at  least  four  days 
before  the  day  fixed  for  the 
trial. — C.  S.  L.  C,  c.  84,  s.  44. 
—27  &  28  Vic,  c  41,  s.  9, 
§12. 

374.  The  sheriff  is  not 
bound  to  leave  a  copy  of  the 
writ  of  Venire  Facias  with 
each  person,but  merely  a  notice 
under  his  signature,  summon- 
ing him  in  virtue  of  such  writ 
to  appear  upon  the  day  and  at 
the  hour  fixed  for  the  trial.— 
This  notice  must  give  the 
names  of  the  parties  to  the 
case,  the  names,  occupation 
and  residence  of  the  person 
summoned  as  a  juror,  the  day, 
place  and  hour  fixed  for  the 
trial,  the  summons  to  appear 
as  juror,  the  date  of  the  writ 
of  Venire  Facias ,  the  date  of 
the  notice,  and  the  signature 
of  the  officer  to  whom  the  writ 
is  addressed. 

375*  A  return  of  service  ol 
such  writ  must  be  made  m  t\x!^ 
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same  manner  as  that  of  ordin- 
ary summonses. 

§  6.  Of  the  formation  of  the 
jury,  and  of  challenges, 

376.  On  the  day  fixed  for 
the  trial,  the  persons  summon- 
ed as  jurors  must  appear  at 
the  appointed  hour,  at  the 
place  where  the  court  Is  held, 
under  a  penalty  not  exceeding 
one  hunared  *  dollars,  which 
may  be  immediately  imposed 
by  the  court,  and  is  levied  by 
the  sheriff  on  the  goods  and 
chattels  of  the  person  so  fined ; 
and  in  default  of  sufficient 
goods  and  chattels,  such  person 
may  be  imprisoned  for  a  period 
not  exceeding  fifteen  days. — 
The  court  may,  however,  for 
good  reacon  shewn,  reduce  or 
entirely  remit  such  penalty  or 
imprisonment. — 27  &  28  Vic, 
c.  41,  s.  11,  §  2. 

377.  As  soon  as  the  case  is 
called  on  the  appointed  day, 
the  writ  of  Venire  Facias  is 
returned,  and  after  the  jurors 
summoned  have  been  called 
and  a  sufficient  number  to  form 
a  jury  are  in  attendance,  either 
party  may  challenge  the  array, 
either  on  the  ground  that  the 
officer  to  whom  the  Venire 
Facias  was  addressed  is  in- 
terested or  concerned  in  the 
suit,  or  on  the  ground  of  such 
causes  of  nullity  as  may  be 
found  in  the  summoning  of  the 
jurors  or  the  making  up  of  the 
lists  or  panel. — C.  S.  L.  C,  c. 

*  Amended  to  this  amount 
by  33  Vic,  o.  13,  s.  2.,  Q. 


84,  s.  45.— 1  Archbold  Practice, 
204-7.  —  Kennedy,  on  Jury 
Trials,  101.— 3  Blackstone,  369. 
— C.  P.  L.,  497,  600,  601. 

378.  This  challenge  must 
be  in  writing,  stating  the 
causes  of  nullity  relied  upon, 
and  must  conclude  by  demand- 
ing that  the  panel  be  quashed. 
—Archbold,  207. 

379.  The  presiding  judge 
decides  the  challenge,  and 
may,  if  necessary,  order  the 
facts  upon  which  it  is  based  to 
be  substantiated  on  oath. — 
Ibid,  208. 

380.  If  the  challenge  is 
pronounced  to  be  valid,  the 
party  who  applied  for  a  trial 
by  jury  must  obtain  the  issuing 
of  another  Venire  Facias. 

381.  If  there  is  no  chal- 
lenge to  the  array,  or  if  such 
challenge  is  overruled,  the 
prothonotary,  in  order  to  form 
the  jury,  proceeds  to  the 
calling  and  swearing  of  twelve 
of  the  persons  summoned, 
following  the  order  in  which 
they  appear  on  the  panel,  un- 
less the  judge  orders  otherwise, 
saving  the  cases  mentioned  in 
article  390.— C.  S.  L.  C,  c.  84, 
S.43. 

382.  Either  of  the  parties 
may  challenge  for  cause  any 
person  called  to  form  part  ot 
the  jury,  before  such  person  ifl 
sworn.  -3  Blackstone,  359.— 
C.  P.  L.,  500. 

383.  The  causes  of  chal- 
lenge to  the  polls  are  either 
principal  or  to  the  favor.— 
Archbold,  205.— 3  Blackstone, 
361  et  seq.—C,  P.  L.,  502. 

384*  The  causes  of  princi- 


pftl  challenge  are  : 

1.  Want  of  quaUHoatiDD  nl 
the  poraon  Bammoned  ;— C.  S. 
L.  C,  0.  B4,  a.  22.— Kennedy. 
9fi — ArcLbold,  202, 

2.  Relation  or  sffinit;  wltli 

dtgree  of  oo\i,fa-g«man  inolat 
BiTBly ;— Archbold,  205-6. 

3.  Interest  in  the  aait;— 
Ibid,  206, 

i.  That  he  hae  eiamined 
into  the  matler  in  dispute  s.a 
MO  arbitrator  named  by  one  of 
iba  fa.mM  i—Ihid. 

5,  That  ooe  of  the  pacdei 
has  nroaght  tipon  the  juroi 
snd  given  him  mone;  or  other 
thinga,  in  order  to  obtain  a 
Tordiot  in  hia  favor ;— 7)ici. 

6,  That  the  juror  ia  in- 
famous, or  attainted  of  felony 
or  oonvicled  of  petjury, — 
Arohbold  &  Kennedy,  ioc.  cU. 

3BB.  Jurors  may  be  ohal- 
leDgad    for    oauses    of    less&r 


rohbold, 


probability  or   i 
■nspicion  that  t 
intavorof  or  agi 
partiea,    and    sneh  cballengi 
ve    to  the   fa'  .... 

207.— Kennedy, 

866.  Principal     ohalIen| 
are  tried  by  the  caart; 
lenges  to  the  favor  are  tr 
the    manner    hereinafter    eX' 
plained Anthhold,  20T-B. 

387.  If  two  jnrors  or  more 
bsTa  already  been  unom,  thej 
try  all  challenge!  to  the  favor  ; 
if  two  have  not  been  svorn 
the  oourt  appointa  tno  dis- 
iBterested  persona,  who  arc 
■worn  to  Cry  the  challenge 
tmpartially.  and  who,  togeChei 
with   the  fir«t  jnror   sworn,  i 


bold,  20S 3  Blsohatone,  381. 

— C.  P,  L.,  SOS. 

889.  A  challenge  founded 


:ile  nature,  the  namea  of  the 
nerchanta  or  trade ra  summon- 
id  as  jurors  muat  be  called 
ir^t,  and  if  tbey  are  not  in 
puffioient  number,  the  jury  ia 
:ompleted  from  among  the 
ither  persons  summoned. — 27 
ind28  Vic,  o.  41.  a,  9,  §  II. 
391.  If  several  of  thejurors 

ail  to  attend,  so  that  the 
lumber  of  twelve  duly  quali- 
led  jurors  cannot  be  completed, 
;heoourt  or  aitting  judge  may, 
-    consent   of  t' 


otherwise,   order    the 
or  the  officer  acting  in 


er  of  individuals  qnatifled  to 
irve  as  Jurors;  bnt  the  Jury 
innot  be  wholl/  oomposed  a( 
,Ui,  and  if  all  the  Jurore 
immoned  fail  to  attend,  or 
re  lawfully  challenged,  Che 
ial  cannot  then  proceed — C. 
,  L.  C,  0.  84,  ».«.—  KKfti- 
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bold,  190-1.— 3  Black8tone,365. 
— -C.  P.  L.,  613.— 27  &  28  Vic, 
0.  41,  8.  9,  §  13. 

392.  When  a  juror  called 
is  not  challenged,  or  the  chal- 
lenge is  overruled,  he  must 
be  sworn  to  try  the  matter  at 
issue,  and  to  give  his  verdict 
in  a  just  and  impartial  manner, 
according  to  tne  evidence. — 
C.  P.  L.,  514. 

§  6.  Of  the  proceedings   before 
a  jury, 

393.  Two  days  at  least 
before  that  fixed  for  the  trial 
by  jury  each  of  the  parties 
must,  »nder  a  sealed  cover, 
deliver  to  the  prothonotary, 
for  the  use  of  the  judge  who  is 
to  preside  at  the  trial,  a. factum 
or  case,  containing  a  statement 
of  the  facts  of  the  case  and  the 
authorities  which  he  cites  in 
support  of  his  pretensions. — 
72  R.  of  Practice — Archbold, 
190. 

The  party  mahing  option  of 
ihe  trial  hy  jury  must,  with  his 
factum,  fyle  txoenty-five  printed 
copies  of  the  assignment  of  facts 
for  the  jury, — Rule  of  Practice 
(Montreal),  29  April,  1871. 

394:.  After  the  return  of 
the  Venire  Facias,  on  the  day 
fixed  for  the  trial,  if  neither 
party  appears,  the  jurors  are 
discharged;  if  the  plaintifif 
appears  and  the  defendant 
makes  default,  such  default 
is  recorded,  and  the  plaintifif 
may  proceed  ex  parte, — If  the 
plaintiff  alone  fails  to  appear, 
his  default  is  recorded,  and 
judgment  of  nonsuit  is  entered 


against  him,  with  costs  to  the 
defendant.— 73  R.  of  Prac.— 1 
Archbold,  189,  190. 

395.  The  plaintifif  may  also^ 
at  any  time  before  verdlo^ 
withdraw  from  court  or  abandon 
his  suit,  and  a  like  judgment 
of  nonsuit,  with  costs,  is  rend- 
ered against  him  by  the  judge. 
—74  R.  of  Prac— 1  Archbold, 
197,  211, 212. 

396<  No  paper  can  be  read 
to  the  jury  witnout  leave  from 
the  judge;  and  if  it  be  not 
authentic  it  must  first  be 
proved. 

397*  The  witnesses  give 
their  evidence  orally,  in  pre- 
sence of  the  jury,  and  the  judge 
is  bound  to  make,  or  cause  to 
be  made  under  his  supervision, 
full  notes  of  the  testimony 
thus  adduced,  of  all  oral  ad- 
missionsj  and  of  all  exceptions 
taken  or  objections  made  orally 
in  court.  These  notes  are  read 
out  by  the  judge  or  by  the 
prothonotary,  at  the  oral  re- 
quest of  any  party  in  the  suit, 
during  the  trial  or  immediately 
after  it,  in  order  to  correct  and 
remedy  any  errors  or  omissions 
that  may  be  found  therein.-- 
C.  S.  L.  C,  c  83,  ss.  34,  97.* 

398.  A  fair  copy  of  such 
notes  is  made  out  by  the  pro-> 
thonotary,  and,  after  being 
certified  by  the  judge,  is  filed 
of  record,  and  incase  of  appeal 
is  held  to  be  the  true  record  of 


*  The  evidence  of  witnesses 
examined  before  a  jury,  may 
be  taken  down  by  means  of 
stenography. — 35  Vic,  c.  6,  s. 
10,  Q.— V.  note  to  art.  283,  ante. 
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the  evidence  adduced  and  of 
all  other  proceedings  men- 
tioned therein,  and  stands  in 
lien  of  any  bill  of  exceptions 
by  either  of  the  parties  against 
the  evidence  adduced,  or  the 
trial,  which  bills  can  no.  longer 
be  ^led.—Ibid,  s.  35. 

899*  When  the  witnesses 
oannot  attend  before  the  court, 
their  evidence  may  be  taken  by 
means  of  a  commission  for  the 
examination  of  witnesses,which 
must  be  obtained  and  executed 
in  the  manner  prescribed  in 
the  section  concerning  such 
commissions,  and  must  be 
returned  before  the  jury;  but 
no  such  commission  can  issue 
for  the  examination  of  wit- 
nesses who  are  within  the 
circuit  in  which  the  jury  trial 
takes  place,  unless  with  the 
eonsent  of  both  parties,  which 
is  entered  in  the  record.— i6trf, 
08.  106-6-7 

4:00.  When  the  facts  to  be 
proved  before  the  jury  have 
been  assigned  by  the  judge,  the 
proof  is  limited  to  the  facts 
thus  submitted.— 7ii<f,  s.  31, 

401.  When,  upon  the  writ- 
ten eonsent  of  the  parties,  the 
IlBsignment  of  facts  by  the 
Judge  has  been  dispensed 
with,  proof  may  be  gone  into 
npon  all  the  facts  of  the  case. 
—Ibid,  8.  32. 

4:02.  Either  party  may  ex- 
amine the  other  by  interroga- 
tories upon  articulated  facts, 
the  answers  to  which  are  taken 
either  orally  in  the  presence 
of  the  jury,  or  in  writing  in  the 
prothonotary*8  office. — Ibidf  s. 
100. 

4:03.  [The  plaintiff  first 
opens  his  oa^e^  and   adduces 


his  evidence. — The  defendant 
next  proceeds  with  his  defence, 
having  the  option  of  addres- 
sing the  jury  either  before  or 
after  adduction  of  his  evidence, 
— The  plaintiff  is  afterwards 
entitled  to  reply,  but  if  he  ad- 
duces evidence  in  rebuttal,  the 
defendant  may  comment  upon 
such  evidence  before  the  reply 
of  the  plaintiff.]  — 1  Archbold, 
191, 195. 

4:04:.  When  each  party 
has  stated  his  case  and  ad- 
duced his  evidence,  the  judge, 
if  he  deems  it  necessary, 
sums  up  the  evidence  to  the 
jury, ^Ibid,  195.  —  3  Black- 
stone,  375. 

405.  If  either  party  ob- 
jects to  the  judge's  charge, 
the  judge  must,  either  imme- 
diately or  as  soon  as  he  con- 
veniently can,  reduce  to  writ- 
ing the  portion  of  his  charge 
which  is  *  objected  to,  men- 
tioning the  objection  made, 
and  what  is  thus  written, 
after  being  signed  by  the 
judge,  forms  part  of  the  re- 
cord in  the  case. — 0.  S.  L.  C, 
c.  83,  s.  33. 

§  7.  Of  the  provinces  of  judge 
and  jury. 

4:06.  It  is  the  province  of 
the  judge  to  declare  whether 
there  is  any  evidence  and 
whether  that  evidence  is  legal, 
audit  is  that  of  the  jury  to 
say  whether  tbe  evidence  ad- 
mitted is  sufficient. — 2  Powell, 
Practice  of  Law,  Of  Jury. 
Rule  1,  p.  5. 

407.  The  jury  finds  the 
facts,  but  must  be  ^\x\d^ft^  Vf 
the  direotiona  o£  Wi^  ^\x^\^^ 
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regards  the  law.  —  Ihid,  Rule 
2.* 

§  8.  Of  the  verdict, 

4:08.  If  the  jury,  -when 
oharged  with  the  case,  cannot 
Immediately  agree  upon  a 
irerdiot,  they  must  retire  to  a 
place  set  apart  for  them,  in 
charge  of  some  bailiff  appoint- 
ed by  the  court  or  j  udge,  until 
they  are  ready  to  render  their 
verdict. — The  court  or  judge 
may,  however,  in  such  case, 
and  also  during  the  trial,  per- 
mit them  to  depart  for  the 
night,  subject  to  the  obligation 
of  attending  again  on  the  next 
following  juridical  day.  —  1 
Arohbold,  197. 

409.  If  the  jurors  fail  so  to 
attend  again,  they  are  liable 
to  the  penalties  attached  to 
contempt  of  court,  without 
prejudice  to  the  recourse  of  the 
parties  against  them  for  dam- 
mages. 

410.  The  jury  may,  at  any 
time,  even  after  the  summing 
up  by  the  judge,  but  in  his 
presence  and  with  his  per- 
mission, in  open  court,  ex- 
amine again  the  witnesses 
already  heard ;  they  may  also 
ask  the  opinion  of  the  judge 
upon  any  questions  of  law 
which  present  themselves. — 
Kennedy,  49. 

411.  The  agreement  of  nine 
of  the  twelve  jurors  is  suflBcient 

to  return  a  verdict C.  S.  L. 

C,  c.  83,  s.  26,  §  3. 


*  Reasonable  skill,  due 
diligence  and  gross  neeligence 
are  questions  for  the  jury. 


412.  If  nine  of  the  jnron 
cannot  agree  upon  the  verdict 
to  be  returned,  the  jury  may, 
in  the  discretion  of  the  oourty 
be  discharged,  and  another 
jury  may  be  summoned. 

413.  The  prothonotary, 
after  ascertaining  that  all  Uie 
jurors  are  preient,  reoeives 
their  verdict  and  enters  the 
same  in  the  registers  of  tiie 
court,  inserting  their  names, 
and  stating  the  number  of 
those  who  concur  in  the  verdict 
if  it  is  not  unanimous. — Ibid, 

414.  When  there  is  an 
assignment  of  facts  the  verdict 
must  be  special  and  articulated 
upon  each  fact  submitted,  and 
be  explicitly  afiirmative  or 
negative. — Ibid,  s,  31. — C.  P. 
L,  619,521. 

415.  When  the  parties 
have  agreed  to  dispense  with 
an  assignment  of  facts,  the 
verdict  is  general,  either  in 
favor  of  the  plaintiff  for  a 
specific  sum,  or  in  favor  of  the 
defendant. — Ibid,  s.  32, — C.  P. 
L.,  519,  522. 

416.  The  jurors  are  not 
bound  to  render  their  verdict 
until  the  party  demanding  the 
trial  by  jury  has  paid  the  sum 
of  one  dollar  for  each  of  them, 
for  each  day  that  the  trial  has 
I  asted. — In  default  of  payment 
by  either  party,  the  jury  are 
discharged  without  rendering 
a  verdict,  with  costs  against 
the  party  who  demanded  a 
trial  by  jury;  such  costs  in- 
cluding both  the  costs  incurred 
upon  the  trial  and  the  allow- 
ance for  the  jurors,  to  whom 
the  same  is  paid  as  soon  as  it 
is  recovered  by  the  prothono- 
tary  j  [and  if  the  trial  by  jury 
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was  demanded  by  the  defend- 
ant, the  plaintiff  may  proceed 
according  to  article  371], — C. 
S.  L.  C,  0.  84,  8.  47.-27  &  28 
Vic,  c.  41.,  8. 10,  §§  3,  4. 

417«  The  prothonotary,  in 
the  case  of  such  default  to 
pay,  must  immediately  issue 
against  the  party  liable  for 
costs,  a  writ  of  execution,  to 
be  enforced  by  the  sheriff,  for 
the  recovery  of  the  allowance 
due  the  jurors. 

418.  The  verdict  must  be 
given  upon  all  the  issues  sub- 
mitted to  the  jury. — 1  Arch- 
bold,  213 — Buller,  178  a. 

4:19.  The  verdict  cannot  in 
any  manner  pronounce  upon 
the  costs  of  suit. — C.  P.  L.,  523. 

420.  The  presiding  judge 
may  order  the  amendment  of 
any  clerical  errors  that  have 
occurred  in  any  proceeding  in 
the  case  before  the  jury  or  in 
the  verdict. — Buller,  321  a. — 
If  the  verdict  cannot  be  ren- 
dered by  reason  of  the  death, 
illness  or  withdrawal  of  a  ju- 
ror, the  jury  must  be  dis- 
charged, saving  the  right  of 
the  parties  to  have  another 
jury  summoned. — The  judge 
may,  however,  in  the  case  of 
illness  or  withdrawal  of  a  ju- 
ror, adjourn  the  case,  in  order 
to  give  the  jury  the  opportu- 
nity to  reunite  and  render  their 
verdict. 

5  9.  0/  judgment  after  verdict 
and  of  remedies  against  a 
verdict, 

4:21.  The  party  in  whose 
favor  a  verdict  has  been  ren- 
dered cannot  move   for  judg- 


ment upon  the  same  until  the 
expiration  of  four  days  in  term 
after  the  rendering  thereof. — 
76  R.  of  Prac. — Lush's  Prac- 
tice, 48(. 

422>  The  motion  for  judg- 
ment on  the  verdict  can  only 
be  opposed  by  means  of  a 
motion  for  a  new  trial,  a  motion 
in  arrest  of  judgment,  or  a 
motion  for  judgment  non 
obstante  veredicto. — 14  &  15 
Vic,  c.  89,  s.  4, — Lush's  Prac- 
tice, 485. — 3  L.  C.  Jurist,  p.  5, 
Shaw  vs,  Mickleham. 

423*  Motions  for  new  trial, 
or  for  judgment  non  obstante 
veredicto  must  be  made  before  the 
Superior  Court  sitting  in  review , 
on  or  before  the  second  day  oj 
the  next  term  of  such  sittings, 
following  the  tenth  day  after  the 
rendering  of  the  verdict,  and 
cannot  be  received  after, — 34 
Vic,  (1871,)  c.  6,  s.  13.— Q.  * 

424.  Motions  in  arrest  of 
judgment  must  be  made  within 
the  same  delay,  unless  the 
party  has  adopted  either  of 
the  two  other  recourses  men- 
tioned in  the  proceeding  article, 
in  which  case  it  may  be  made 
within  the  two  days  in  term 
next  after  the  judgment  upon 
the  former  motion.  —  77  Rule 
of  Practice. 

The  judges  of   the  Superior 


*  This  motion  may  be  sa 
made  even  though  notice  be 
only  given  the  day  previous, 
but  if  the  other  party  complain? 
of  the  want  of  notice  delay  will 
be  given  him  before  requiring 
him  to  argue. — Ansell  vs.  The 
Bank  of  Toronto,  Montreal,  22 
Feb.,  1878. 


64 


TBIAL  BT  JURY. 


Court,  at  their  tittinga  in  re- 
tnetOf  ehall  alto  have  exclu- 
-give  original  jurisdiction  to 
hear  and  determine  all  motions 
for  Judgment  upon  a  verdict,  or 
Jor  new  trial,  or  for  judgment 
non  obstante  veredicto,  or  in 
arrest  of  judgment,  in  cases  in 
the  Superior  Court  in  the  dis- 
tricts of  Quebec  and  Montreal, 
^-34  Vic.  (1870)  c.  4,  s  10,  Q. 

4:25*  None  of  the  motions 
hereinaboye  mentioned  can  be 
adjudicated  upon  unless  the 
opposite  party  has  been  heard 
or  duly  notified. 

Of  motions  for  neto  tried. 

426.  The  court  may  grant 
a  new  trial  in  the  following 
cases : 

1.  If  the  assignment  of  facts 
submitted  to  the  jury  does  not 
comprise  all  the  facts  necessary 
to  be  proved ; 

2.  If  the  judge  has  admitted 
illegal  evidence  ; 

3.  If  he  has  rejected  legal 
evidence ; 

4.  If  be  has  wrongly  direct- 
ed the  jury  upon  a  point  of  law ; 

5.  If  the  jury,  not  agreeing, 
have  settled  their  verdict  by 
casting  lots,  even  though  it  be 
conformable  to  the  evidence 
and  to  the  direction  of  the 
judge ; 

6.  If  the  jurors  have  accept- 
ed refreshments  from  the  suc- 
cessful party: 

7.  If  one  of  the  jurors  had 
expressed  his  intention  of 
favoring  the  successful  party  ; 

8.  If  he  has  committed  any 
ftot  of  a  nature  to  warrant  any 
suspicion  of  ])artiality  of  the 
rerdict; 


9.  If  anything  has  been  doiw 
to  bias  the  opinion  of  a  juror 
in  favor  of  the  sncoessfiil 
party  ; 

10.  If  the  judge,  while  sum- 
ming up  the  case  in  favor  of 
one  of  the  parties,  was  stopped 
by  the  jury  declaring  them- 
selves satisfied,  and  they  after- 
wards rendered  a  verdict  in 
favor  of  the  other  party  ; 

11.  If  the  amount  awarded 
be  so  small  or  so  exoessivs 
that  it  is  evident  that  the 
jurors  must  have  been  in- 
fluenced by  improper  motiyeVt 
or  led  into  error  ; 

12.  If  the  j  urors,  or  any  of 
them,  have  received  affidavits 
or  evidence  out  of  court ; 

13.  If  the  verdict  is  unsup- 
ported by  proof,  or  contrary  to 
the  evidence  adduced ; 

14.  If  the  party  was  taken 
by  surprise  ; 

15.  If  the  case  was  irregular- 
ly called  in  the  absence  of 
either  of  the  parties ;  or  if  the 
record  was  not  complete ;  if  an 
important  witness  was  absent 
at  the  time  of  the  trial  without 
any  fault  on  the  part  of  the 
party  who  had  summoned  him 
and  his  evidence  is  still  obtain- 
able ;  and  in  all  oases  where 
the  merits  of  the  case  could 
not  be  discussed,  and  the  party 
aggrieved  and  his  attorneys 
are  free  from  blame  in  that 
respect; 

16.  In  some  particular  cases 
when  now  evidence  has  been 
discovered  since  the  trial; 

17.  If  the  verdict  is  informal 
or  defective ; 

18.  If  the  writ  of  Venire 
Facias  is  wrongly  addressed  or 
executed,  or  if  a  challenge  of 
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the  array  or  of  any  juror  has 
been  erroneously  maintained 
or  overruled ; 

19.  If,  for  other  causes,  there 
is  manifest  injustioe  in  the 
verdict. — Lush's  Practice,  531 
^t  9eq.,  543,  550. 

427*  The  causes  mentioned 
in  paragraphs  2,  3,  4  and  10, 
in  the  preceding  article  can 
only  be  ascertained  by  means 
of  the  judge's  notes  Hied  in  the 
record,  and  when  the  party  has 
caused  his  objections  to  be 
entered  therein Lush's  Prac- 
tice, 540—3  Blackstone,  391.— 
BuUer,  325  c— C.  S.  L.  C,  c. 
83,  8.  34. 

4:28.  The  affidavit  of  a 
juror  as  to  the  reasons  and 
motives  which  inflHonced  him 
oannot  be  received  in  any  case. 
— ^Lush's  Practice,  536. 

429.  Nor  can  the  affidavits 
of  jurors  or  any  other  evidence 
"be  received  for  the  purpose  of 
establishing  that  the  verdict 
rendered  and  recorded  is  not 
that  which  the  jurors  intended 
to  give. — Ibid, 

430*  A  new  trial  must  be 
granted  when  the  judgment 
upon  the  verdict  has  been 
reversed  by  a  higher  court. — 
11  L.  C.  Reports,  325,  The 
Montreal  Assurance  Oo.  vs. 
MoGillivray. 

Of  arrest  of  judgment, 

431*  The  defendant  has  a 
right  to  move  in  arrest  of  judg- 
ment upon  the  verdict,  when- 
ever it  appears  on  the  face  of 
the  record  that,  notwithstand- 
ing the  verdict,  the  plaintiff 
has  no  right  to  recover  any 
fium^  or  that  the  verdict  differs 

5 


materially  from  the  issues 
joined,  or  that  the  judgment 
would  be  reversed  in  appeal. — > 
Lush's  Prac,  527.-3  Black- 
stone,  393. 

432.  Arrest  of  judgment 
has  the  effect  of  annulling  the 
verdict  of  the  jury,  which  can 
no  longer  be  carried  out. 

0/ Judgment  non  obstante 
veredicto. 

433.  [Whenever  the  verdict 
of  a  jury  is  upon  matters  of 
fact  in  accordance  with  the 
allegations  of  one  of  the 
parties,  the  court  may,  not- 
withstanding such  verdict, 
render  judgment  in  favor  of 
the  other  party  if  the  allega- 
tions of  the  former  party  are 
not  sufficient  in  law  to  sustain 
his  pretentions.] -Lush's  Prac, 
529.— C.  S.  L.  C,  c.  83,  s.  31. 


CHAPTER  SEVENTH. 


OP     DIVERS     OTHER     INOIDENTAI. 


PROCEEDINGS. 


SECTION   I. 

0/  Continuance  of  Suits, 

434.  When  a  case  is  ready 
for  judgment,  it  cannot  be 
retarded  either  by  change  of 
the  civil  status  of  the  parties 
or  by  loss  of  the  quality  in 
which  they  were  acting. — \. 
Pigeau,  339— C.  ?.  C.,^^^. 
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435.  The  case  is  ready  for 
judgment,  when  the  trial  is 
completed,  and  the  case  is 
under  advisement. 

4:36.  The  attorney  who  is 
aware  of  the  death  or  change 
of  ciyil  status  of  his  party,  or  of 
the  loss  of  the  quality  under 
which  he  was  acting,  is  bound 
to  notify  the  opposite  party  ; 
and  all  proceedings  had  up  to 
the  day  when  such  notice  is 
giyen  are  valid. — Ord.  1667, 
tit.  26,art.  3.— 1  Pigeau,  344-5. 

4:37.  In  cases  which  are 
not  ready  for  judgment,  all 
proceedings  had  subsequently 
to  notice  given  of  the  death  or 
change  of  status  of  one  of  the 
parties,  or  of  the  loss  of  the 
quality  in  which  he  was  act< 
ing,  are  null ;  and  the  suit  is 
suspended  until  its  continuance 
by  those  interested,  or  until 
the  latter  have  been  called  in 
to  continue  it. — 1  Pigeau,  339 
€t  H€ff.^C.  p.  C,  344-5. 

438.  A  suit  may  be  con- 
tinued : 

1.  By  the  heirs  or  represent- 
atives of  a  deceased  party; 

2.  By  a  minor  who  has 
attained  full  age ; 

3.  By  the  husband  who  has 
married  a  spinster  or  a  widow 
party  in  the  suit: 

4.  By  a  wife  who  has  ob- 
tained separation  of  property 
from  her  husband,  when  the 
suit  afifects  her  private  pro- 
perty ; 

6.  By  the  person  who  re- 
places the  party  who  has  lost 
the  quality  in  which  he  was 
acting. — I  Pigeau,  340. 

4:39*  The  continuance  may 
be  effected  upon  petition,  filed 
Jn  theprothonotary'sofiice,after 


being  served  upon  the  opposite 
party. — This  petition  may  be 
contested  in  the  same  manner 
as  any  suit. — 1  Pigeau,  345. 

440.  If  the  continuance  is 
not  contested  within  the  delays 
prescribed,  it  is  held  to  be 
admitted,  and  in  such  ease,  as 
also  when  it  is  declared  by  the 
court  to  be  well  founded,  the 
opposite  party  may  continue 
on  from  the  last  proceedings 
originally  taken. — Ibid,  BaS. 

441*  If  the  persons  inter- 
ested do  not  continue  the  suit, 
the  party  remaining  in  it  may 
compel  them  to  do  so  by  a 
demand  in  the  usual  form 
which  is  joined  to  the  originiU 
suit. — 1  Pigeau,  347, 

442.  In  all  cases,  whether 
the  continuance  is  voluntary 
or  ordered  by  the  court,  it  is 
effected  by  following  up  the 
last  valid  proceedings  origin- 
ally had  in  the  suit. — Ibid,d^ 

SRCTION    II. 

Of  the  Decisory  Oath  and  the 
Oath  put  by  the  Court. 

§  1 .   Of  the  decisory  oath, 

443.  A  party  whose  case 
is  not  proved  may  refer  itf 
decision  to  the  oath  of  the 
opposite  party,  either  upon  the 
whole  or  upon  a  distinct  por- 
tion of  the  matter  in  dispute."*^ 
— 1  Pigeau,  256. 

*  The  decisory  oath  cannot 
^be  withdrawn  when  the  party 
to  whom  it  has  been  deferred 
accepts  the  reference,  and 
declares  himself  ready  to  an- 
swer.—OTarrell  V8,  O'Neil,  17 
L.  G.  Rep.,  80. 
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The  decisorj  oath 
cannot  be  offered  by  an  attor- 
ney, without  a  special  power 
from  the  party  he  represents. — 
The  offer  must  be  in  writing, 
and  the  party  obtains,  of 
coarse,  a  rule  ordering  the 
opposite  party  to  appear  before 
the  judge  to  answer  the 
questions  which  will  be  put  to 
him. — Pothier,  Oblig.,  914. 

4:45.  This  rule  is  served 
with  the  same  delays  as  those 
required  in  summoning  wit- 
nesses. 

446<  If  the  party  served 
fails  to  appear  or  refuses  to 
answer,  he  is  held  to  admit 
whatever  the  opposite  party 
seeks  to  prove  by  offering  the 
oath. — 3td,  915.— If  the  party 
to  whom  the  oath  is  offered 
or  referred  is  a  corporation, 
the  answers  must  be  given  in 
the  manner  provided  in  article 
224  with  regard  to  interroga- 
tories upon  articulated  facts. 
44*7  The  party  served  may, 
however,  when  he  refuses  to 
answer,  refer  the  oath  back  to 
the  opposite  party.  This  is 
done  in  writing,  and  thereupon 
the  party  who  offered  the  oath 
is  bound  to  attend  before  the 
court,  without  further  notice — 
Ibid,  eod,  loc. 

i  2,  0/  the  oath  ]mt  by  the 
court. 


The  court  may,  of 
its  own  motion,  order  either  of 
the  parties,  or  both,  to  appear 
and  answer  such  questions  as 
it  deems  necessary  to  elucidate 
the  matters  in  dispute ;  accord- 
ing to  the  •pvoyisions  contained 


I  in    article  1254    of    the   Civil 
Code*.— 1  Pigeau,  259,  260. 

449.  The  court  may  order 
that  the  party  shall  appear 
without  notice,  or  that  the  rule 
shall  be  served  upon  him  at 
the  diligence  of  the  opposite 
party. 

SKCTIOX   in. 

0/  Discontinuance. 

450.  A  party  may,  at  any 
time  before  judgment,  discon- 
tinue his  suit  or  proceeding  on 
payment  of  costs. — C.  S.  L.  C, 
c.  82,  s.  25.— C.  P.  C,  402, 403. 

451.  Discontinuance  may 
be  effected  by  a  simple  de- 
claration to  that  effect,  signed 
by  the  party  or  his  attorney, 
and  delivered  into  court  or 
filed  in  the  prothonotary's 
office.  It  has  no  effect,  how- 
ever, against  the  opposite  party 
unless  it  has  been  served  upon 
him. — Ibtd. 

452*  Discontinuance  re- 
places matters  as  of  course  in 
the  state  in  which  they  would 
have  been,  had  the  suit  or  pro- 
ceeding not  been  commenced. 
— C.  P.  C,  403. 

453.  A  party  who  has 
effected  a  discontinuance  can- 
not begin  again  unless  he  pre- 
viously pays  the  costs  incurred 
by  the  opposite  party  upon  the 


*  This  oath  may  be  sub- 
mitted by  the  court  of  Queen's 
Bench  (appeal  side)  as  well  as 
by  a  court  of  original  j  urisdic- 
tion.— Ferrier  &  DVYVoii,  Vi  \a, 
C.  Jurist,  202. 
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suit    or    proceeding    dissonti- 
nued.— C.  S.  L.  C,  c.  82,  s.  25. 

SKCTION  IV. 

Of  Peremption  of  Suits. 

454.  Suits  are  perompted 
when  no  proceeding  has  been 
had  therein  during  three  years. 
— 1  Couchot,  75. — Ord.  de  f6v. 
1563,  art.  15. — Ord.  de  janv. 
1628,  art.  91.— C.  P.  C,  397. 

455.  Peremption,  however, 
does  not  take  place  : 

1.  When  the  party  has  ceas- 
ed to  be  represented  by  his 
attorney,  in  the  cases  mention- 
ned  in  articles  201  and  202 ; 

2.  When  the  party  himself 
dies,  or  has  changed  his  civil 
status ; 

3.  When  proceedings  are 
compulsorily  stayed  by  any 
incidental  proceeding  or  by 
an  interlocutory  judgment. — 1 
Couchot,  75.-9  L.  C.  Rep.,  219. 

456.  Peremption  takes 
place  against  corporations  and 
against  all  individuals,  even 
against  minors,  when  they  are 
represented,  saving  their  re- 
course against  those  who  repre- 
sent them.  It  does  not  take 
place  against  the  crown. — 3 
Anc.  Den.,  p.  662 — C.  P.  C, 
398. 

457.  Peremption  must  be 
declared  by  the  court,  upon  a 
motion  of  which  the  attorney, 
if  there  is  one,  has  had  notice ; 
otherwise  the  notice  must  bo 
given  to  the  party  himself. — 
C.  P.  C,  480.  * 

■ 

*  A  defendant  who  has  never 

appeared  may  ask  for  peremp- 

llon  and  sign  the  motion  there- 


458.  Peremption  is  ooTered 
by  any  useful  proceeding  taken 
after  the  lapse  of  three  years 
and  before  the  service  of  the 
motion  to  have  it  declared; 
but  it  cannot  be  prevented  or 
affected  by  any  proceeding 
taken  subsequently  to  the 
service  of  such  motion. — 10  L. 
C.  Reports,  20.-3  L.  C.  Jarist, 
237.  -C.  P.  C.  399. 

459.  Peremption  does  not 
)xtinguish  the  right  of  action, 
but  only  the  suitor  proceeding, 

-C.  P.  C,  401. 

460.  The  court,  in  declar- 
ing the  peremption  of  the  snity 
may,  according  to  circum- 
stances, condemn  the  plaintiff 
to    pay    all    costs. — 11    L.  G. 

Reports,  494.— 10  Do.    382 

8  Do.  454.— 1  L.  C.  Jurist  264. 

SECTION    V. 

Miscellaneous  Provisions. 

461.  When  any  writ  or 
paper  whatever  requires  to  be 
served  out  of  the  district,  the 
service  may,  in  the  absence  of 
any  provision  to  the  contrary, 
be  made  either  by  a  bailiff  of 
the  district  in  which  the  court 
is  held,  or  by   a  bailiff  of  the 


for  himself.  Day  vs.  Decouse,12 
L.  C.  Jurist,  265. — A  motion  for 
peremption  made  by  a  defen- 
dant in  person,  who  has  ceased 
to  bo  represented  by  his  attor- 
ney ad  (item,  and  who  has  not 
subsequently  appeared  by  a 
new  attorney  or  in  person,  is 
irregular,  null,  and  void. 
Johnson  vs.  Rimmer,  13  L.  C. 
J^Lrist,  131. 


INCIDENTAL  PBOCEEDINGS. 


69 


district  in  which  such  service 
is  to  be  made ;  but  no  more 
costs  can  be  allowed  in  the 
former  case  than  in  the  latter  -, 
and  this  provision  applies  also 
to  executions  against  moveable 
property  and  to  attachments 
before  or  after  judgment.  * — C. 
S.  L.  C,  c.  83, 8. 65,  §§  1, 2, 3, 4. 

4:62.  Every  written  pro- 
ceeding in  the  case  must  be 
served  upon  the  opposite  party, 
otherwise  it  is  not  deemed  to 
be  regularly  fyled.  —  Every 
notice  ofinscription  for  hearing 
in  law  or  upon  the  merits  must 
be  given  by  serving  a  copy  of 
the  inscription  at  least  one 
dear  day  in  term,  and  four 
days  in  vacation,  before  the 
day  fixed  for  such  hearing. — 
Ibid,  s.  184. 

4:63.  In  reckoning  the 
delays  in  matters  of  pleading 
or  trial,  the  first  day  of  Sept- 
ember is  deemed  to  be  the 
next  day  after  the  ninth  day 
of  July  ;  and  no  party  to  a 
cause  can  be  obliged  to  proceed 
between  those  two  days,  with- 
out a  special  order  of  the  court 
or  judge. 

Notwithstanding  article  463 
of  the  said  code,  any  days 
between  the  ninth  of  July  and 
thefirat  of  September  shall  be 
reckoned  in  the  delays  of  eight 
days  fixed  by  articles  497  and 
500  of  the  said  code,  34  Ftc, 
(1870)  c.  4.  s,  4,  Q, 

'^G^.  Two  or  more  judges 
of  the  superior  court  discharge 
ing  tJieir  duties  in  the  same  dis- 
trict may,  and  shall  whenever 

*  This  service  may  be  made 
by  the  sheriff.— 33  Vic,  c.  17, 
8. 1,  Q. 


the  despatch  of  busitiess  requires 
itf  sit  at  the  same  time  and  at 
(he  same  place,  in  separate  ap- 
partments,  in  term  or  in  vaca- 
tion  ;  and  each  of  such  judges 
has  jurisdiction  for  hearing 
and  determining  all  cases  and 
matters  submitting  to  him,  and 
has  the  same  powers  as  if  he 
were  the  only  judge  sitting  in 
such  place, — -40  Vic,  (1876),  c, 
13,  s.  2,  Q. 

465.  In  the  absence  of  the 
judge  from  the  chief-place  of 
any  district  in  vacation,  his 
duties  may  be  performed  by 
the  prothonotary,  in  cases  of 
evident  necessity,  or  where  by 
delay  a  right  might  otherwise 
be  lost  or  a  wrong  sustained. — 
But  no  judgment  or  order 
can  be  made  by  the  prothono- 
tary unless  notice  of  the  appli- 
cation has  been  given  to  the 
opposite  party,  except  in  cases 
by  default,  and  such  order 
may  be  afterwards  revised  by 
the  court  at  its  next  sitting,  or 
by  any  judge  present  in  the 
district,  provided  the  party 
requiring  the  revision  files  in 
the  prothonotary' s  office,  on  or 
before  the  third  following 
juridical  day,  an  exception 
thereto  accompanied  by  the 
grounds  upou  which  such  re- 
vision is  demanded. — The  judg. 
ment  or  order  of  the  protho- 
notary cannot  be  executed 
until  the  delay  for  filing  such 
exception  has  expired  ;  and 
after  the  filing  ol  the  exception 
the  execution  of  such  judgment 
or  order  remains  suspended 
until  the  decision  of  the  judge. 
— Ibid,  s.  25.  The  2>rothonotary 
cannot  exercise  these  functions 
when  thejudfje  lia«  Kis  domicile 
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at  the  chef-lieu  of  the  district, 
unletts  auch  judge  he  ill  or  ah- 
Mentfrom  the  district. — 36  Vic. 
(1872),  c.  10,  8.  7,Q.— 40  Vic, 
(1876),  c.  13,  8.  6,  Q. 

466.  Whenever  the  sherifif 
is  interested  or  personally  con- 
cerned in  any  suit  or  action, 
any  writ  which  ought  to  be 
served  by  him  must  be  ad- 
dressed to  and  served  by  the 
coroner  of  the  district. — Ibid, 
c.  83,  8.  45. 

467.  If  the  sheriff  is  also 
coroner,  then  the  prothonotary, 
or  his  deputy,  acts  in  the  place 
and  stead  of  the  sheriff,  as  if 
the  writ  had  been  addressed  to 
him  personally. — C.  S.  L.  C, 
c.  78,  s.  22. 


CHAPTER  EIGHXn. 

OP  PINAL    JUDGMENT. 


SECTION  I. 

Of  Juigmeni  on  the  Merits, 

468'  Judgment  in  a  suit 
which  is  under  advisement 
cannot  be  stayed  by  reason  of 
the  death  of  the  parties  or  of 
their  attorneys. — Ord.  1667, 
tit.  26,  art.  1. — [If  any  judge  or 
assistant  judge  before  whom  a 
case  has  been  heard  is  appoint- 
ed chief-justice  or  judge  of  the 
same  court,  or  chief-justice  or 
judge  of  another  court,  or  has 
obtained  leave  of  absence,  he 
may  render  judgment  as  if  no 
changes  had  takcTi  place.] 

"  Whenever  any  judge  of  the 
superior  court,  who  has  heard 
a  cause  in  the  said  court,  is 
unable,  by  reason  of  sickness  or 
other  reason,  to  render  judgment 
in  the  said  cause  in  2)erson,  he 
may  transmit  the   draft  of  the 


judgment,  certified  by  himsdff 
to  the  proth  onotary,  who  ahall  be 
thereupon  bound  to  record  the 
same,  and  to  read  it  in  open 
court  on  the  next  juridical  day 
in  term  after  he  shall  have  re- 
ceived such  draft ;  and  the 
judgment  shall  then  have  the 
same  force  and  effect  aa  if  it 
had  been  pronounced  by  the 
judge  on  the  day  on  which  it 
was  »o  read," — 32  Vic,  c.  20, 
8.  1,  Q. 

At  any  time  when  a  judm 
who  has  heard  a  cause  in  the 
superior  court  or  in  the  cirewit 
court  is  incapable  on  account 
of  illness,  absence  or  other 
cause,  of  rendering  judgment 
in  person,  he  may  transntit  the 
draft  of  the  judgment  certified 
by  him,  to  the  j^^othonotary  or 
to  the  clerk,  as  the  case  may  he, 
with  instruction  to  enregieter 
such  judgment  and  to  read  it, 
or  to  give  communication  of  it 
on  demand  to  the  parties  or 
their  attorneys  ad  litem,  on  the 
day  previously  fixed  for  that 
jnirjwse  by  the  court  whi^  ' 
shall  have  taken  the  cauee  on 
advisement. 

The prothonotary  or  the  clerk, 
on  receiving  the  draft  of  Judg- 
vient  and  the  instructione  a^' 
companying  it,  is  obliged  to 
conj^orm  to  such  instructione; 
and  the  judgment  so  enregii' 
lercd  shall  have  the  same  effeet 
as  if  it  had  been  rendered  by 
the  judge,  during  the  sitting  of 
the  court. 

The  2^^<^^^^*ons  of  the  pre- 
ceding section,  shaU  take  effeet 
notwithstanding  article  1080  of 
the  code  of  civil  procedure, 
section  1  of  the  act  of  thii 
Province,  32  Vic,  c.  20,  and  any 
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other  provision  of  the  late,  and 
toitho%U prejudice  to  such  article, 
section,  or  provision  of  law. 

In  the  absence  of  the  Judge 
who  should  preside  over  the 
superior  or  the  circuit  court, 
the prothonotary  or  clerk  as  the 
case  may  he,  may  adjourn  the 
court  from  day  to  day  during  the 
ierm.— 38  Vic,  c.  1 0,  ss.  1, 2,3,Q. 

4:69*  In  all  contested  cases, 
and  in  those  not  provided  for 
by  articles  89,  90,  91,  92  and 
96,  judgment  must  be  rendered 

in  open  court. — Ibid,  art.  5 

The  court  may,  during  term, 
appoint  days  out  of  term 
for  rendering  judgment  in 
biases  taken  under  advisement. 
4:70  In  cases  inscribed  at 
the  same  time  for  proof  and 
bearing,  judgment  may  be 
rendered  during  the  days  set 
apart  in  vacation  for  proof  and 
hearing  in  such  cases. — G.  S.  L. 
C,  c,  83,  8.  37. — And  also  dur- 
ing term,  and  on  any  day  out 
of  term  appointed  by  the  court 
for  rendering  judgment  in  cases 
taken  under  advisement, — 32  | 
Vict.,  c.  20,  8.  2,  Q. 

471.  Every  judgment  for 
damages  must  contain  a  li- 
quidation thereof. — Ord.  1667, 
tit  26,  art.  6.— C.  P.  C,  128. 
472*  Every  judgment  must 
mention  the  cause  of  action, 
and  mast  be  susceptible  of 
«xeoution. — In  contested  cases 
it  must  moreover  contain  a 
summary  statement  of  the 
issues  of  law  and  of  fact  raised 
and  decided,  the  reasons  upon 
which  the  decision  is  founded, 
and  the  name  of  the  judge  by 
whom  it  was  rendered. — C.  S. 
L.  0.,  c.  83,  88.  39,  110. 
'&73*    The  judgment  mxLBt 


be  entered  without  delay  in  the 
register  of  the  court,  in  con- 
formity with  the  draft  paraph- 
ed by  the  judge.* 

474.  In  the  case  of  differ- 
ence between  the  draft  and  the 
entry  thereof  in  the  register, 
the  draft  is  to  be  followed 
and  the  court  may,  without 
any  formality,  order  the  recti- 
fication of  the  register. 

475.  Every  judgment  con- 
demning a  party  to  the  resti- 
tution of  rents,  issues  and 
profits,  must  order  the  liquida- 
tion thereof;  and  this  is  done 
by  experts  if  the  case  requires 
it ;  and  the  party  condemned 
is  bound  for  that  purpose  to 
produce  all  accounts  and  do- 
cuments shewing  the  receipts, 
all  leases  of  immoveables,  and 
a  statement  of  the  cost  of 
tilling,  sowing  and  harvesting 
incurred  by  him. — Ord.  1667, 
tit.  30,  arts.  1, 2, 3.— C.  P.O.,  129. 

476.  Unless  it  is  expressly 

ordered,  it  is  not  necessary  to 

have  the  judgment   served  on 

the   party    condemned,   except 

judgments    in    recognition    of 

hypothecs,    rendered    against 

defendants    having   a    known 

domicile  in  the  province. — 0. 

S.  L.  C,  c.  49,  8.  15 ;  c.  83,  s. 

114.— Ord.  1667,  tit.  27,  art.  1. 

—25  Geo.  Ill,  c.  2,  s.  29. 

477.  [Any  party  may,  on 
giving  notice  to  the   opposite 

*  Improbation  cannot  be 
made  against  a  judgment,  or  a 
copy  of  a  judgment,  even  if  it 
has  been  altered  after  it  was 

Kronounced.  —  Ilealy  vs.  The 
[ayor,  &c.,  of  Montreal,  17,  L. 
G.  Kep.,  409.  See  also  C«xt«t 
vs.  Molson,  1  (^. L.  S.,*?. 
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party,  renounce  either  a  part 
only  or  the  whole  of  any  judg- 
ment rendered  in  his  favor, 
and  have  such  renunciation 
recorded  by  the  prothonotary  j 
and  in  the  latter  case  the  cause 
is  placed  in  the  same  state  it 
was  in  before  the  judgment.] 

SECTION  II. 
Of  Costs. 

478;  The  losing  party  must 
pay  all  costs,  unless  for  special 
reasons  the  court  thinks  pro- 
per to  reduce  them  or  compen- 
sate them,  or  orders  otherwise. 
— Nevertheless,  in  actions  of 
damages  for  personal  wrongs, 
if  the  damages  awarded  do  not 
exceed  forty  shillings  sterling, 
no  greater  sum  can  be  allowed 
for  costs  than  the  amount  of 
such  damages.  — Ord.  1667,  tit 
31,  art.  1. — 2a  Geo.  III.,  c.  2.  s. 
4.— C.  S.  L.  C,  c.  82,  s.  23.— 
C.  P.  C,  130, 131. 

479.  Costs  are  taxed  by 
the  prothonotary  upon  produc- 
tion of  a  bill  thereof,  and  ac- 
cording to  the  tariffs  in  force, 
and  if  the  amount  awarded  by 
the  judgment  is  such  that  it 
might  have  been  recovered 
before  an  inferior  court,  the 
plaintiff  is  entitled  to  such 
costs  only  as  would  have  been 
allowed  in  such  inferior  court, 
unless  the  court  otherwise 
orders ;  such  taxation,  may, 
within  six  months,  be  submit- 
ted for  the  revision  of  a  judge 
after  the  adverse  party  has 
received  such  notice  as  the 
judge  may  deem  sutticient. — 
Neither  the  application  for 
revi8ion,however,  nor  the  delay 
allowed  for  such  revision,  can 
suspend  the  execution  of  the 


judgment ;  saving  the  debtor*? 
recourse  in  the  event  of  the 
amount  being  levied  or  paid  be- 
fore such  revision. — C.  S.  L.  C, 
c.  82,  8.  2  ;  c.  83,  ss.  161,  152. 

480.  Whenever  witnesses 
are  summoned  from  beyond 
the  jurisdiction,  their  expenses 
cannot  be  taxed,  against  the 
opposite  party,  for  more  than 
it  would  have  cost  to  examine 
them  by  means  of  a  commission 
unless  the  court  or  a  judge^ 
otherwise  orders. — C.  S.  L.  C.^ 
c.  79,  s.  11. 

481.  In  the  cases  of  articles 
69  and  246,  no  greater  costs  of 
service  can  be  allowed  than  if 
such  service  had  been  made  by 
a  bailiff  residing  in  the  connfy. 
— C.S.L.C,  c.  83,  8. 63,  §  6 ;  8.65. 

482.  Attorneys  ad  litef 
may  demand  and  obtain  dib* 
traction  of  their  fees  and  of  all 
disbursements  actually  made 
by   them.*— 1  Pigeau,   420-1, 

If  such  demand  be  not  made- 
on  or  before  the  day  on  which 
the  judgment  was  rendered  it 
can  only  be  granted  after  the 
opposite  party  has  been  noti- 
fied to  show  cause  against  it.  f 

*  An  attorney  conducting 
his  own  case  is  entitled  to 
the  ordinary  fees. — Gugy  f>». 
Brown,  17  L.  C.  Reports,  33. 

f  Whether  an  attorney  can 
proceed  with  a  case  for  his  costs 
after  it  has  been  settled  be- 
tween the  parties,  is  still  a 
moot  question,  though  the 
tendency  of  the  later  decisions 
is  against  the  right.  Lafaille 
VH.  Lafaille,  14  L.  C.  J.  262. 
Castongu*'  w«.  Perrin  etaL,  14 
L.  C.  J.  304, 
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OF  REMEDIES   AGAIXST  JUDGMENTS. 


CHAPTER  FIRST. 

OF    REVISION. 

SECTIOX  I. 

Of  the  Revision  of  Judgments 
by  D^avXi. 

4:83<  The  defendant  may 
^apply  by  petition,  within  a 
•year  and  a  day,  for  the  revision 
of  any  judgment  rendered 
against  him  by  default,  in  the 
following  cases  : 

1.  In  all  cases  of  simple 
attachment,  or  attachment  by 
garnishment,  when  the  service 
has  been  effected  under  the 
proyisions  of  article  68. 

2.  Whenever  he  has  not 
been  served  personally  or  at 
his  real  domicile,  or  ordinary 
and  actual  place  of  residence. 
— <).S.L.C.,  c.  83,  ss.  Ill,  112. 

4:84.  The  defendant  may 
seek  relief  against  any  judg- 
ment rendered  in  conformity 
to  the  provisions  of  articles  89, 
90,  91  or  92,  by  means  of  an 
opposition,  made  either  before 
or  after  seiiure,  but  before 
sale,  or  within  ten  days  from 
the  date  of  a  return  of  nulla 
bona,  if  there  is  one,  or  within 
ten  days  from  the  service  upon 
him  of  any  seizure  by  garnish- 
ment, issued  in  virtue  of  such 
judgment. — Ibid,  ss.  115,  116, 
—23  Vio.,  0.  57,  ss.  43,  46. 


485.  The  petition  for  re- 
vision mentioned  in  article  483, 
and  the  opposition  mentioned 
in  article  484,  must  contain,  on 
pain  of  nullity,  all  grounds, 
whether  in  support  of  such 
petition  or  opposition,  or 
against  the  judgment,  with  an 
election  of  a  domicile  within 
one  mile  from  the  place  where 
the  court  is  held,  and  be  ac- 
companied by  all  documents 
in  support  of  it. — C.  S.  L.  C,  c. 
83,  s.  116. 

486-  The  petition  or  oppo- 
sition must,  moreover,  be  ac- 
companied with  an  affidavit  of 
the  defendant,  or  of  one  of  the 
defendants,  or  of  some  other 
credible  person,  that  the  alle- 
gations contained  in  such 
petition  or  opposition  are,  to 
his  knowledge,  true  * ;  and,  in 

*  Form  No.  33. — Affidavit  of  an 
opposant  or  of  nome  other 
2)er8on, 

Canada,  Province  of  Quebec, ) 
District  (or  Circuit)    of ) 

In   the    Superior    (or 
Circuit)  Court. 

A.  B.,  Plaintiff,  r».  C.  D.,  De- 
fendant, &  G.  H.,  Opposant. 

G.  H.,  of ,  the  opposant, 

(or  one  of  the  opposants  in  this 
cause),  (or  other  person,  as  the 
case  may  be)  being  duly  sworn 
doth  depose  and  say,  that  the 
facts  articulated  anOi  ««\.l<^t^ 
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the  case  of  article  484,  a  suffi- 
cient sum  must  be  deposited 
with  the  prothonotary  to  meet 
the  costs  incurred  after  the 
return  of  the  writ  up  to  the 
judgment,  including  the  service 
thereof;  which  costs  must  be 
paid  to  the  plaintiff  as  soon  as 
the  J  are  taxed,  out  of  the  sum 
so  deposited. — Ibid,  s.  117. 

487.  The  opposition  men- 
tioned in  article  484  is  filed  in 
the  prothonotarj's  office  ;  but 
the  prothonotary  must  not 
receive  it  unless  a  copy  thereof 
is  at  the  same  time  left  for  the 
plaintiff. — Ibid,  s.  118. 

488.  The  filing  of  such 
opposition  has  the  effect  of 
suspending  the  sale  under  the 
seizure  until  it  is  decided  by 
the  court.  The  prothonotary 
must  grant  a  certificate  in 
duplicate  of  the  filing  of  the 
opposition    mentioned   in    the 

in  the  annexed  opposition,  and 
each  and  every  of  them,  is  and 
are  true  :  and  that  the  said 
opposition  is  not  made  with 
any  intent  unjustly  to  retard 
or  delay  the  execution  of  the 
judgment  recorded  in  this 
cause,  but  that  the  same  is 
made  in  good  faith  for  the  sole 
purpose  of  obtaining  justice, 
and  the  said  deponent  hath 
signed  (or  hath  declared  him- 
self unable  to  sign,  being  there- 
unto duly  required). 

Signature,  G.  H. 

Sworn  before  me,  at ,  this 

•  — day  of ,  18—. 

J.  P. 

•(Signature  of  the  judge,  pro- 
thonotary, clerk  or  commis- 
sioner,) 


preceding  article;  and  one  of 
the  duplicates  must  be  given 
to  the  officer  making  the 
seizure,  who  must  give  a  receipt 
therefor,  in  default  of  which  it 
is  served  upon  him  at  his  own 
cost.  The  officer  is  thereupon  ' 
bound  to  stay  his  proceedings, 
and  to  return  into  court  the 
writ  of  execution  and  the  cer- 
tificate which  he  has  received. 
— ifttrf,  s.  115,  §  3. 

489.  If  the  opposition  is 
filed  before  the  issuing  of  a 
writ  of  execution,  notice  of  tiie 
filing  thereof  must  be  given  to 
the  plaintiff,  and  the  delays 
for  contesting  the  same  am 
computed  from  the  date  of  the 
service  of  such  notice. — Ibid 
s.  116. 

490.  The  petition  for  revi- 
sion, and  the  opposition,  are 
held  to  form  part  of  the  pro- 
ceedings upon  the  original 
suit,  and  to  be  a  defence  to  the 
action,  and,  as  such,  are  subject 
to  the  provisions  concerning  the 
contestation  of  ordinary  suits. 
—Ibid,  ss.  116,  §  3  ,  119,  120. 

491.  If  the  opposition  is 
maintained,  in  whole  or  in 
part,  the  costs  incurred  upon 
the  execution  are  borne  by  the 
plaintiff. — Ibid,  s.  123. 

492.  If  the  opposition  is 
maintained  by  reason  of  any 
irregularity  in  the  proceedings 
of  the  plaintiff,  the  court,  in 
maintaining  the  opposition 
with  costs  may  condemn  him  to 
such  further  costs  as  it  may 
think  fit,  but  not  exceeding 
in  amount  the  sum  deposited 
by  the  defendant.— TiWrf,  s.  124. 

493'  If  no  opposition  is 
made  to  a  judgment  rendered 
in  vacation,  the  allegations  of 
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the  declaration  are  held  to  be 

admitted   and  proved Ihid, 

122. 


SECTION  II. 


•^  Review  hqfore  Three  Judges. 


A  review  may  he  had: — 

1.  Upon  every  final  judymer^t 
from  which  an  appeal  lies  ; 

2.  Upon  every  Judgment  or 
order  rendered  by  a  Judge  in 
summary  matters,  under  the 
provisions  contained  in  the  third 
part  of  this  code. 

3.  Upon  any  judgment  render- 
ed on  any  petition  or  motion  to 
set  aside  or  qumsh  an  attach- 
ment be/ore  Judgment  or  capias 
ad  respondendum.  —  34  vie. 
(1870)  c.  4,  8.  5,  Q. 

4:90*  This  revision  takes 
place  be/ore  three  Judges  of  the 
superior  court,  and  the  Judge 
toho  has  rendered  the  Judgment 
complained  of  cannot  sit  at  the 
same  time.—Ze  Vic,  (1872)  c. 
10,  8.  8,  Q. 

496.  The  review  of  judg- 
ments rendered  in  the  districts 
of  Montreal,  Ottawa,  Terre- 
bonne, Joliette,  Richelieu,  St. 
Francis,  Bedford,  St.  Hya- 
«inthe,  Iberville  and  Beau- 
hamois,  takes  place  at  the 
city  of  Montreal  :  that  of 
judgments  rendered  in  the 
districts  of  Quebec,  Three 
Rivers,  Saguenay,  Ghicoutimi, 
Gaspe,  Rimouski,  Kamouraska, 
Montmagny,  Beauce  and  Ar- 
thabaska,  at  the  city  of  Quebec. 
—  Ibid,  5.26. 

4:97  This  review  cannot 
be  obtained  until  the  party 
demanding  it  has  deposited, 
in  the  office  of  the  prothonotary 
of  the  court  which    rendered 


the  judgment,  and  within  eight 
days  *  from  the  date  of  such 
judgment,  a    sum   of   twenty 
dollars,  if  the    amount  of  the 
suit    does    not    exceed    four 
hundred  dollars  j    or  of  forty 
dollars,  if  the  amount   of  the 
suit    exceeds     four    hundred 
dollars,   or    if   it    be    a    real 
action  ;   together  with  an  ad- 
ditional sum  of  three  dollars 
for  making  up  and  transmitting 
the  record,  when  the  judgment 
has    been  rendered  elsewhere 
than  in  the  cities  of  Quebec  and 
of  Montreal,   f — The   amount 
thus  deposited  is  intended  to 
pay   the  costs  of  the  review 
I  incurred  by  the  opposite  party, 
if    the    court    snould     grant 
them,  if  not,  it  is  returned  to 
the    party    by  whom    it   was 
deposited. — Ibid,  s.  21. 

4:98.  As  soon  as  the  neces- 
sary deposit  has  been  made, 
and  not  before,  the  party  may 
file,  in  the  same  office,  an 
inscription  for  review,  notice 
of  which  must  be  given  to  the 
opposite  party,  and  the  pro- 
thonotary  is    then    bound    to 

*  This  delay  runs  during 
long  vacation. — See  amend- 
ment to  art.  463,  ante. 

f  An  inscription  for  review 
and  deposit  made  on  the 
eighth  day  after  a  judgment  is 
sufficient,  though  notice  there- 
of be  only  given  on  the  follow- 
ing day.  Jacques  vs,  Lussier, 
12  L.  C.  Jurist,  215. 

This  deposit  cannot  be  omit- 
ted even  by  consent  of  parties, 
the  statute  being  imperative 
on  the  point.  Loiselle  ««.  Lov- 
selle,  2  L.  G.L.  3.,i^.^1. 
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transmit  the  record,  without 
delay,  together  with  a  oopj  of 
the  judgments  and  orders  ren- 
dered in  the  case,  to  the  pro> 
thonotary  of  the  superior 
court  at  the  place  where  the 
case  is  to  be  heard,  if  it  is  not 
there  already. — Ibid,  ss.  21, 23. 

499.  The  deposit  and  in- 
scription have  the  effect  of 
staying  the  execution  of  the 
judgment  and  the  appeal. — 
Jbid,  s.  22. 

500*  The  inscription  need 
not  be  for  any  particular  day, 
but  the  case  must  be  heard, 
in  its  order,  on  the  day  in  term 
next  after  the  expiration  of  a 
delay  of  eight  days,  from  the 
day  on  which  the  notice  of 
inscription  was  filed  in  the 
office  of  the  prothonotary  of  the 
court  in  which  the  judgment 
was  rendered. — The  court  may 
appoint  special  days  for  such 
review. — Ibid,  ss.  20,  24.* 

501.  The  prothonotary  to 
whom  the  record  is  transmitted 
is  bound,  as  soon  as  he  has 
received  it,  to  set  down  the 
case  on  the  roll  for  hearing, 
and  if  the  case  be  pending  in 
the  superior  court  at  Quebec 
or  Montreal,  he  is  bound  to 
place  it  on  the  roll  as  soon  as 
the  inscription  and  notice  are 
filed. — Ibid,  s.  23. 

502.  The  judgment  in 
review  may  be  rendered  in 
term  or  in  vacation,  by  all  the 
judges  who  heard  the  case,  or 


*  The  eight  days  mentioned 
in  this  article  run  during  the 
long  vacation. — 34  Vic,  c.  4, 
8>  4,  Q.  See  amendment  to 
article  463  ante. 


by  a  majority  of  them  ;  and 
the  judges  may  confirm,  re- 
verse or  alter  the  original 
judgment,  as  the  case  may 
require  ;  and  their  decision, 
together  with  the  record,  mast 
be  s?nt  back  to  the  court  in 
which  the  case  was  first 
decided,  to  be  there  registered 
as  being  the  judgment  in  tiie 
suit,  at  the  same  place,  in  the 
same  manner,  and  with  the 
same  effect,  as  if  it  had  been 
rendered  on  the  day  upon 
which  it  was  received  by  the 
prothonotary. — Ibid,  s.  25. 

[Whenever   any   cause  has 
been  heard  in  review  by  three 
judges,  and  at  the  least  "one  of 
the  judges  who  heard  the  same 
is  present  in  court  and  ready 
to  render  an  interlocutory  or 
final  judgment  therein,  then,  if 
any  judge  who  heard  the  cause, 
and  would  be  competent  to  sit 
in  judgment  therein,  be  absent 
by  reason  of  his  appointment 
to   another  court,  of  sickness, 
or   any  other   cause,  but  has 
addressed  a  letter  t(>  the  pro- 
thonotary of  the  court,  contain- 
ing his   decision  in   the   case 
and  signed  by  him,  or  has,  in 
testimony    of  his   concurrence 
therein,  signed  a  judgment  to 
be  delivered,  and  delivered  by 
a  judge  so  present;  such  judge 
is   deemed   to  be   present  for 
the  purpose  of  such  judgment, 
and  the  decision  so  transmitted 
and  signed  by  him   has    the 
same  effect  as  if  delivered  or 
concurred  in  by  him  in  open 
court.] 

503.  [No  change  in  the 
personal  composition  of  the 
court,  by  the  appointment  of 
any  assistant  judge  as  puisne 
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judge,  or  the  appointment  of 
a  puisne  judge  as  chief-justice, 
or  by  the  resignation,  death, 
or  appointment  to  another 
court  of  any  chief-justice  or  of 
a  puisne  judge,  or  of  an  assist- 
ant judge,  can  have  alone  the 
effect  of  rendering  a  rehearing 
of  any  case  necessary,  if  a 
sufBicient  number  of  judges 
'who  heard  the  case  remain  to 
render  a  judgment,  either  in- 
terlocutory or  final]. 

504.  [If  a  judge  or  an 
assistant  judge,  "who  has  heard 
a  case,  together  with  other 
judges,  is  removed  to  another 
court,  or  is  appointed  chief- 
justice  or  a  judge  of  the  same 
court,  or  of  another  court,  or 
obtains  leave  of  absence,  he 
may  render  judgment,  whether 
interlocutory  or  final,  together 
with  the  other  judges,  as  if  no 
such  change  had  taken  place.] 

No  person  who  shall  have 
inscribed  in  review  he/ore 
three  Judges  any  cauie  in  the 
circuit  court,  susceptible  of 
appeal  to  the  court  of  queen* s 
bench,  or  any  cause  in  the 
superior  court,  and  shall  on 
mich  inscription  have  proceed- 
ed to  judgment,  shall  be  entitled 
to  appeal  to  the  court  of  queen*s 
bench,  from  the  judgment  of  the 
superior  court  sitting  in  review, 
if  such  judgment  confirms  that 
rendered  in  the  first  instance. 

Causes  adjudicated  upon,  in 
review,  which  are  susceptible  of 
appeal  to  her  majesty  in  her 
privy  council,  but  the  appeal 
whereof  to  the  court  of  queen's 
bench  is  taken  away  by  this  act, 
may  nevertheless  be  appealed  to 
her  majesty,  by  observing  the 
same  formalities  and  provisions,  \ 


and  subject  to  the  same  eondi^ 
tions,  as  in  the  case  of  judg" 
ments  rendered  by  the  court  of 
queen's  bench  {appeal  side') ,  and 
with  the  same  effect,  as  if  every 
provision  of  law,  in  relation  to 
appeals  to  her  majesty  from 
judgments  of  the  court  of  queen's 
bench,  was  aneio  enacted  with 
respect  to  the  superior  court 
sitting  in  review,  its  offi,cerH  or 
their  office,— Z1  Vic,  (1873-4.) 
c.  6,  ss.  1,  2,  Q. 


CHAPTER  SECOND. 

OP     PETITIONS     IN     REVOCATION 
OP  JUDGMENT. 

505.  Judgments  which  are 
not  susceptible  of  being  ap- 
pealed from  or  opposed,  as 
hereinabove  provided,  may  be 
revoked,  upon  a  petition  pre- 
sented to  the  same  court,  by 
any  person  who  was  a  party  to 
or  was  summoned  to  be  a  party 
to  the  suit,  in  the  following 
cases  : 

1.  Where  fraud  or  artifice 
has  been  made  use  of  by  the 
opposite  party : 

2.  When  they  have  been 
rendered  upon  documents 
which  have  been  only  subse- 
quently discovered  to  be  false, 
or  upon  any  unauthorized 
tender  or  consent  disavowed 
after  judgment; 

3.  When,  since  they  were 
rendered  documents  of  a  con- 
clusive nature  have  been 
discovered  which  had  been 
withheld  or  concealed  by  the 
opposite  party. — Ord.  1667,  tit. 
35,  art.  34. — Pothier,  Pro.  civ. 
153.— C.  S.  L.  C,  c.  83,  s.  86, 
§  3.— C.  N.,  2057 .— e.Y .Ci,  A^^' 
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506.  It  can  be  received 
only  during  the  six  months 
after  the  discovery  of  the  fraud 
or  the  falsity,  or  of  the  docu- 
ments withheld,  and  in  all 
other  cases  only  during  the  six 
months  after  the  judgment,  or 
a  notice  thereof  has  been 
served.— Ord.  1667,  tit.  35, 
arts.  16,  5,  18. 

507.  Petitions  for  revoca- 
tion of  judgment  cannot  pre- 
vent or  stay  execution,  [unless 
an  order  to  suspend  is  granted 
by  the  court  or  judge.] 

508.  The  attorney  who 
acted  for  a  party  in  the  cause 
or  suit  may  also  represent  him 
upon  the  petition  in  revocation 
of  judgment,  without  a  new 
power  being  required.  —  Ord. 
1667,  tit.  35,  art.  6. 

509.  If  there  are  sufficient 
grounds  for  a  petition  in  revo- 
cation of  judgment,  the  court 
may  replace  the  parties  in  the 
same  position  as  they  were  in 
before  the  judgment,  and  the 
proceedings  are  the  same  as  in 
ordinary  suits.  The  court  may 
also  give  judgment  at  the  same 
time  upon  the  petition  and 
upon  the  merits  of  the  original 
suit.  In  all  cases  it  adjudi- 
cates upon  the  costs  of  the  first 
judgment,  according  to  circum- 
stances. —  Ord.  1667,  tit.  35, 
art.  33 — D^cl.  de  Mars,  1685. 


judgment  rendered  in  a  casein 
which  neither  he  nor  persons 
representing  him  were  made 
parties,  may  file  an  opposition 
to  such  judgment. — D^cL  22 
avril  1732,  art.  5, — Code,  Dona- 
tions, art.  213a. — Pothier  Pr. 
civ.,  126.— Ord.  1667,  tit.  35, 
art.  2.— C.  P.  0.,  474. 

511.  This  opposition  is 
formed  by  means  of  a  petition 
to  the  court,  which  mnst 
contain  an  election  of  domicile 
on  pain  of  nullity,  the  grounds 
of  opposition,  and  proper  con- 
clusions, and  must  be  served 
upon  the  parties  in  the  cause, 
or  upon  the  attorneys  who  re- 
presented them,  if  it  is  made 
within  a  year  and  a  day  after 
the  judgment.  —  Pothier,  eod, 
loc-^C,  P.  0.,  476. 

The  opposition  muat,  more- 
over, on  pain  of  nuUitjf,  be  a«- 
companied  hy  an  affidavit  f^ 
the  oppbfiant,  or  of  some  other 
credible  person,  that  the  cUlega- 
tiona  contained  in  such  opposi- 
tion are,  to  the  heat  of  his  Imow- 
ledge,  true. — 35  Vie,  (1871),  0. 
6,  s.  14,  Q. 

512.  The  proceedings  upon 
oppositions  by  third  parties  are 
tho  same  as  upon  ordinary 
suits. 


CHAPTER  THIRD. 

OV    OPPOSITIONS     BV    THIRD 
PARTIK8. 

510.     Any     person     whose 
interests    are    affected     by    a 


CHAPTER  FOURTH. 

OK   APPEALS. 

513.  An  appeal  from  all 
judgments  rendered  by  the 
superior  court  lies  to  the 
court  of  queen's  bench,  as 
hereinafter  provided  in  the 
fourth  book. 


TITLE    THIRD. 


OF  THE  EXECUTION  OF  JUDGMENTS. 


CHAPTER  FIRST. 

OF  THE    VOLUNTARY    EXECUTION 
OP  JUDGMI-rNTS. 

SECTION  I. 
Of  PvUing  in  Security. 

514.  Every  judgment  or- 
dering pecuritj  to  be  given 
must  fix  the  time  "within  which 
sureties  shall  be  offered.  — 
C.  P.  C,  617. 

615.  Sureties  are  offered 
after  notice  served  upon  the 
opposite  party,  and,  wnen  not 
ODJeoted  to,  thej  enter  into  a 
bond  at  the  prothonotary's 
office.— Ord.  1667,  tit.  28,  art. 
2. — Pothier,  Proc.  civ..  147. — 
C.  P.  C,  518. 

516.  Except  in  cases  where 
the  law  requires  only  personal 
justifioation,  if  a  surety  is 
objected  to,  he  may  be  required 
to  give  in  a  declaration  of  his 
real  property,  together  with 
his  titles  thereto.  Sureties  may 
in  all  cases,  be  required  to 
justify  on  oath  their  uflBciency , 
and  the  judge  oi-  prothonotary 
may  receive  and  administer  the 
necessary  oath. — Ord.  1667,  tit. 
28,  art.  3.— C.  P.  C,  518. 

517.  A  surety  may  be  ob- 
jected to  : 

1.  If  he  has  not  the  quali- 
fications required  according  to 
the  title  0/  Suretyship  in  the 


Civil  Code.— C.  C,  arts.  1929, 
et  aeq, 

2.  If  he  is  not  sufficient. — 
Pot.  Proc.  civ.,  148. 

518.  The  sufficiency  of  a 
surety  is  decided  upon  the 
documents  and  affidavits  pro- 
duced, without  a  proof  being 
ordered.— Ord.  1667,  tit.  28, 
art.  3. — Pot.,  Proc.  civ.,  148. — 
C.  P.  C,  521. 

519.  If  the  surety  is  ac- 
cepted, the  bond  is  drawn  up 
and  entered  into  in  conformity 
with  the  judgment,  and  re- 
mains in  the  prothonotary's 
office  as  part  of  the  record  in 
the  case.— Ord.  1667,  tit.  28, 
art.  4.— C.  P.  C,  522. 

520  The  acceptance  of 
sureties  is  decided  upon  sum- 
marily, without  any  petition 
or  writings,  and  the  bond  is 
entered  into  notwithstanding 
oppositions  or  appeals,  and 
without  prejudice  thereto.^ — 
Ord.  1667,  tit.  28,  art.  3. — 
Pot.,  Proc.  civ.,  148.— C.  P.  C, 
521. 

SECTION  II. 
Of   Accounting , 

521.  Every  judgment  or- 
dering an  account  must  fix  a 
delay  for  rendering  it. — Ord. 

"^  One  surety  is  sufficient 
unless  two  specially  required. 
—31  Vic,  (1868),  c.  7,  s.  2, 
§  24,  Q. 


so 
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1667,  tit.   28,   art.   8.  —  Pot., 
Proc.  civ.,  89.— C.  P.  C,  530. 

522i-  The  account  must  be 
Tendered  nominately  to  the 
party  entitled  to  it ;  it  must  be 
sworn  to  and  be  filed  in  the 
prothonotary's  office  within  the 
•delay  fixed,  together  with  the 
vouchers  in  support  thereof. — 
Ord.  1667,  tit.  29  art.  8 — 
Pothier,  loc,  cit. — C.  P.  C, 
534. — The  court  may,  however, 
upon  motion,  of  which  notice 
has  been  duly  given,  extend 
the  delay  for  rendering  the 
account. — Pot.,  Proc.  civ.  89. 

523.  The  account  must  con- 
tain, under  separate  heads,  the 
receipts  and  expenditure,  and 
«lose  with  a  recapitulation  of 
such  receipts  and  expenditure, 
establishing  the  balance;  what- 
ever remains  to  be  recovered 
being  reserved  for  a  separate 
head— Ord.  1667,  tit.  29,  art. 
7.— C.  P.  C,  533. 

524.  Under  the  head  of 
receipts  must  be  placed  all 
sums  which  the  accounting 
party  has  received,  and  all 
those  that  he  ought  to  have 
received  during  his  manage- 
ment.— Pothier,  Proc.  civ.,  90. 

525*  The  accounting  party 
cannot  place  under  the  head  of 
expenditure  the  costs  of  the 
judgment  ordering  him  to  ac- 
count, unless  he  is  authorized 
to  do  so  by  the  court ;  but  he 
may  charge  under  that  head 
his  travelling  expenses,  the 
attendances  of  the  attorney 
who  made  up  the  account,  the 
cost  of  presenting  and  verify- 
ing it,  and  of  whatever  copies 
thereof  are  required.  —  Ord. 
J  667,  tit.  29,  art.  18 C.  P.  C, 


526.  If  the  account  showff 
an  excess  of  receipts  over  ex- 
penditure,  the  pariy  to  whom 
it  is  rendered  may  provision- 
nally  demand  execution  for  the 
balance,  saving  his  right  to 
contest  the  remainder  of  the 
account. — David  va.  Hayes, 
Montreal,  29  July,  1846,  in 
appeal,  10  Nov.,  1847.— C.P.C^ 
535. 

527.  Parties  accounted  to 
are  bound  to  take  communica- 
tion of  the  account  and  vouch- 
ers at  the  prothonotary's  office* 
and  to  file  their  contestations 
of  the  account,  if  they  contest 
it,  within  a  delay  of  fifteen 
days,  which  may  be  extended 
by  the  court  or  a  judge  upon 
application  pursuant  to  notice. 
—Ord.  1667,  tit.  29,  ait.  13.— 
Pot.,  Proc.  civ.,  91. 

528*  Parties  aooounted  to 
whose  interests  are  the  same, 
must  name  the  same  attorney ; 
if  they  do  not  agree  in  their 
choice,  the  attorney  first  in  the 
case  remains  attorney  of  record, 
saving  the  right  of  the  other 
parties  accounted  to,  to  employ 
attorneys  of  their  own,  upon 
payment  of  all  costs  occasioned 
thereby.— Ord.  1667,  tit.  29, 
art.  11.— C.  P.  C.,529. 

529.  The  accounting  party 
has  a  delay  of  eight  days  afUur 
the  filing  of  the  contestation  to 
file  his  answers  in  support  of 
the  account,  and  the  other 
party  has  a  similar  delay  to 
file  his  replications. — Ord.1667, 
tit.  29,  art.  13.— Pothier,  Proc. 
civ.,  91. 

530.  In  default  of  filing  the 
contestations,  answers  or  re- 
plications within  the  delay,  the 
party  bound  to  file  them  is  held 
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-to  admit  whatever  is  contained 
in  the  document  he  fails  to 
contest. — -Pothier,  eod.  loc. 

531<  After  the  issues  are 
completed  upon  the  account 
rendered,  the  court  may  order 
the  parties  to  proof  respective- 
ly, according  to  the  ordinary 
course,  or  may  refer  the  case 
for  settlement  to  arbitrators,  or 
to  a  practitioner  or  an  account- 
ant, according  to  its  nature. — 
Ord.  1667,  tit.  28,  art.  22— 
Ord.  1566,  art.  83.— Edit  1560, 
art.  2.— 1  Pigeau,  248. 

532.  The  judgment  upon 
the  account  must  contain  a 
computation  of  the  receipts 
And  expenditure,  and  establish 
the  balance  if  there  be  any. — 
Ord.  1667,  tit  29,  art.  20.— 
C.  P.  C,  540. 

633.  If  the  defendant  fails 
to  render  an  account,  the  plain- 
tiff may  proceed  to  have  one 
made  out  in  the  manner  men- 
^oned  in  the  article  523. 

SECTION  III. 
Of  Surrender. 

53<1  The  voluntary  execu- 
tion of  any  judgment  ordering 
the  restitution  and  delivery  of 
any  moveable  or  immoveable 
thing  is  effected,  unless  the 
judgment  makes  other  provi- 
sionSy  by  delivering  the  move- 
able object,  and  surrendering 
the  possession  of  the  immove- 
able, in  such  a  manner  that 
the  party  entitled  thereto  may 
take  possession  of  it ;  and  this 
must  be  done  in  conformity 
with  the  judgment,  and  the 
provisions  contained  in  the 
title  Of  Ohligationa  in  the  Civil 
<?ode. — Pothier,  Proo.  civ.,  149.  / 

0' 


535.  The  voluntary  execu- 
tion of  a  judgment  ordering  the 
surrender  of  an  hypothecated 
immoveable,  is  effected  by 
means  of  a  declaration  of  the 
defendant,  filed  in  the  protho- 
notary's  oflfice,  to  the  effect  that 
he  surrenders  it  in  compliance 
with  the  judgment  and  by  his 
relinquishing  his  possession. — 
1  Pigeau,  694. — Pothier,  Proc. 
civ.,  149.— Ord.  1667,  tit.  27, 
art.  1. 

536.  When  an  immoveable 
is  thus  surrendered,  the  court 
or  judge,  upon  application  of 
the  plaintiff,  names  a  curator 
to  the  surrender,  against  whom 
all  ulterior  proceedings  are 
directed. — Pothier,  Proc.  civ., 
185. 

537«  The  curator  has  a  right 
to  collect  the  rents,  issues  and 
profits  due  and  accrued  from 
the  time  of  the  surrender,  and 
may  even  grant  leases  if  the 
sale  is  prevented  during  any 
considerable  time. — The  rents, 
issues  and  profits  of  the  im- 
moveable surrendered  are 
treated  as  realty,  and  are 
distributed  in  the  same  manner 
as  the  price. — Stowe  &  Richer, 
in  appeal,  1848.  —  Pothier, 
Proc.  civ.,  193.^Couchet,  139. 

SECTION  IV. 

Of  Tender  generally  and 

Payment  into  Court* 

538.  A  tender,  or  a  putting 
in     default    to    accept,    must 

*The  subject  of  tender  and 
deposit    has    been    somewhat 
modified  by  the  judicial  deposit 
act,  (35  Vic,  c.  5,  Q,.,^  a-Tia^JcL^ 
amending  act, (^S6 "Vic,  c.l^A*^ 
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describe  the  object  offered ; 
and  if  it  be  of  money,  it  must 
contain  an  enumeration  and 
description  thereof. — C.  P.  C, 
812. 

^39*  Tender  may  be  made 
by  an  authentic  document,  or 
in  any  other  manner  which 
admits  of  its  being  legally 
proyed.^ — Tender  may  be  made 
in  a  suit  by  demanding  record 
thereof,  and  must  be  accom- 
panied with  payment  into 
court,— *1  Pigeau,  435. 

540«  Tender  may  be  made 
at  the  domicile  elected  in  a 
contract.  —  Ilnd,  —  2  Pigeau, 
180. 

541*  The  authentic  docu- 
ment recording  the  tender,  if 
there  is  one,  must  state  the 
auswer  made  by  the  creditor, 
or  the  person  representing  him, 
the  fact  of  his  being  called 
upon  to  sign  such  answer,  and 
In  default  of  his  signature,  the 
reason  why  it  was  not  signed. — 
/6trf.— C.  P.  C,  813. 

542.  A  debtor  who  has 
made  a  tender  and  is  after- 
wards sued,  may  renew  it  by 
his  pleadings  and  pay  the 
amount  into  court. — C.  C,  art. 
1162. 

543.  Moneys  paid  into  court 
cannot,  without  the  authoriza- 
tion of  the  court,  be  withdrawn 
by  the  party  who  paid  them 
in. — Unless  the  tender  is  con- 
ditional the  party  to  whom  it 
is  made  is  entitled  to  receive 
the  moneys  paid  in,  without 
prejudicing  his  claim  to  the 
remainder. — Rule  of  Practice, 
4  January,  1854. 

544.  Thu  expense  of  the 
tender  is  borne  by  the  debtor  ; 
Jbut,  if  it  is  declared  sufficient, 


the  costs  attending  the  pay- 
ment into  court  are  borne  by 
the  creditor.— Pothier,  Oblig. 
550,  573,  574,  580. 


CHAPTER  SECOND. 

OF  COMPULSORY  KXECUTTOK  OF 
JUDGMENTS. 

v^ECTION  L 
General  Provisions. 

545.  The  judgments  of  a 
court  can  only  be  put  into 
execution  by  meani  of  a  writ 
issuing  in  the  name  of  the 
sovereign  and  addressed  to  the 
sheriff  of  the  district  [in  whieh 
it  is  to  be  executed.]— The 
writ  is  attested  and  signed  in 
the  same  manner  as  original 
writs,  it  must  bear  the  seal  of 
the  court  and  must  mention 
the  date  of  the  judgment  to  be 
executed  and  the  day  on  which 
it  is  returnable. — C.  S.  L.  C, 
c.  83,  s.  139  ;  c.  85,  s.  2,  §  4.— 
25  Geo.  III.,  c.  2,  8.  30.— C  P. 
C,  545. 

546.  Judgments  can  only 
be  executed  upon  the   party 
against  whom  they  are  render- 
ed.— If  he  changes  his    civil 
status  or  dies  before  execution, 
judgment  cannot  be  executed 
against    him  nor  against  his 
representatives,  unless  another 
j  u  dgment  is  obtained,  declaring 
that  the  former  may   be  en- 
forced   by    execution    against 
bim  in  the  one  case,  or  his  re- 
presentatives or  assigns  in  the 
other.- But  if  the  party  dies  or 
changes  his  civil  status  after 
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execation  has  commenced,  the  SECTIOX  III. 

execution  continues. — C.  de  P., 

168.— Pothier.,  Proc.  civ.,  152.  O^  Execution  in  Personal 

547.  If  the  judgment  does  Actions. 
not  order  a  thing  that  is  purely, 

personal  to  the  plaintiff,  it  may  551.    Judgments     for     the 

be  executed  in  his  name,  even  payment  of  a  sum   of  money 

after  his  death;  butifdny  con-  cannot  be  executed  before  the 

testation  arises  upon  the  exe-  expiration  ol  fifteen  days  from 

cution,  the  representatives   of  their  date.— Nevertheless  upon 

the  deceased  party  must  inter-  an  application  of  the  plaintiff 

vene.— Sevigny    vs.    Bertrand  accompanied   by    an   affidavit 

A  Mercier,  Intervt.,  No.   848,  establishing  circumstances  un- 

S.  C,  Montreal,  24  Septombre,  der  which  simple  attachment 

1850.— 2   Loisel,   Institut,  liv.  might  issue   before  judgment, 

vi.,    tit.    6,    art.    2. — Pothier,  the  judge  may  allow  execution 

Proc.  civ.,  153.  to  issue  before  the  expiration 

548.  When  the  judgment  of  fifteen  days,  but  the  sale 
orders  the  performance  of  some  cannot  t^-ke  place  any  sooner 
physical  act,  the  officer  charged  than  if  the  writ  of  execution 
with  its  execution  may  use  the  had  issued  after  the  ordinary 
necessary  force  for  that  pur-  delay.— C.  S.  L.  C,  c.  77,  s.  27  j 
pose  ;  observing,  however,  at  c.  83,  s.  201.— 1  Pigeau,  411. 
the  same  time,  all  necesfary  552.  In  all  suits  accom- 
formalities. — 1  Couchot,  123.  panied  with  attachment,  either 

in  the  hands  of  the  defendant 

or  of  third  persons,  in  which 

SECTION  II .  the    defendant  has  only  been 

summoned    through    newspa- 

Qf  Execution  in  Real  Actions,  pers,  a  judgment  rendered  by 

default     cannot    be    executed 
within  a  year,  unless  the  plain- 

549.  When  a  party  con-  tiff,  in  the  presence  of  and  to 
demned  to  surrender  or  restore  the  satisfaction  of  a  judge, 
an  immoveable  refuses  to  do  gives  good  and  sufficient  sure- 
80  within  the  delay  prescribed,  ties  to  pay  back  the  moneys 
the  plaintiff  may  obtain  a  writ  levied,  in  the  event  of  the 
of  poflsession  to  eject  him  and  judgment  being  reversed  upon 
to  DO  placed  in  possession. —  revision,  together  with  the 
Ord.  1667,  tit.  27,  art.  1. —  costs  of  such  revision.— This 
Pot.,  Proc.  civ.,  148.  provision  does  not  apply,  how- 

560*  The  officer  entrusted  ever,to  judgments  rendered  for 

with    the    execution    of   such  wages,  or  salaries  due  for  the 

writ  mast  be  accompanied  by  manufacture  or  conveyance  of 

two  witnesses,  and  draw  up  a  rafts  attached  for  the  paym  ent 

minute   of  his  proceedings. —  of  such  wages. — C.  S.  L.  C,  c. 

Ord.  1667,  tit.  33,   art.   2.— 1  83,  s.  Ill,  §  §  1,  2. 

Couohot,  123.  553>  A  credUoi  m«k;;y  Q«kU«« 
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to  be  seized  in  execution  the 
moveable  or  immoveable  pro- 
perty of  his  debtor,  in  the 
possession  of  snch  debtor,  or 
moveables  of  his  in  the  poss- 
ession either  of  such  creditor 
himself,  or  of  third  persons,  if 
the  latter  do  not  object  j  if  they 
do,  the  creditor  must  adopt  a 
seizure  by  garnishment. — C.  S. 
L.  C,  c.  83,  ss.  134, 139.— Fro- 
thier, Proc.  civ.  153, 174, 183.— 
1  Couchot,  125.-12  L.  C.  Rep., 
403.— 1  Pigeau,  659. 

554*  A  creditor  may  exer- 
cise at  the  same  time  the 
different  means  of  execution 
which  the  law  allows  him.  He 
may  cause  the  moveable  pro- 
perty and  the  immoveables  to 
be  seized  under  the  same  writ, 
but  he  cannot  proceed  to  the 
sale  of  the  immoveables  until 
after  the  moveables  have  been 
discussed ;  saving,  neverthe- 
less, the  special  provisions  of 
law  concerning  building  so- 
cieties, cases  of  pledge,  and 
the  case  mentioned  in  article 
907 ;  and  saving  also  the  cases 
of  judgments  rendered  for  the 
recovery  of  rents  constituted 
under  the  beigniorial  Act  of 
1854,  and  of  judgments  de- 
claring hypothecs. — C.  S.  L. 
C,  c.  85,  s.  1  ;  c  69,  s.  14. — 1 
Couchot,  126. 

555*  [Seizure  of  move- 
ables in  execution  takes  place 
under  a  writ  addressed  to  the 
sheriff  of  the  place  where  the 
defendant's  moveable  property 
is  situated,  ordering  him  to 
levy  the  amount  of  the  debt, 
interest,  if  any  is  due,  and  the 
costs,  both  of  the  suit  and  of 
the  execution,  and  such  writ 
is  made  returnable  on  a  day 


certain  or  sooner  if  possible.—* 
If  there  be  no  moveable  pror 
perty  to  seize,  the  writ  may  be 
addressed  either  to  the  sheriff 
of  the  district  in  which  judg- 
ment was  rendered,  or  to  the 
sheriff  of  the  district  in  whioh 
the  defendant  has  his  domicile.] 
— If  the  creditor  has  receiTed 
any  part  of  his  judgment  claim, 
ho  is  bound  to  make  mention 
of  it  on  the  back  of  the  writ  of 
execution. — When  the  move- 
able property  to  be  seized  is  at 
a  distance  of  more  than  nine 
miles  from  the  place  where  the 
writ  issues,  the  party  suing  oat 
the  writ,  or  his  attorney,  may, 
by  a  written  notice,  reqnirs 
the  sheriff  to  employ  for  the 
i  eizure  a  bailiff  residing  in  the 
locality  where  it  is  to  take 
place,  and  the  sheriff  is  bound 
to  comply,  and  in  doing  so  he 
is  freed  from  any  liability  re- 
sulting from  irregularities  or 
informalities  in  the  execution 
of  the  writ. — *  C.  S.  L.  C,  o. 
83,  s.  129.-27  &  28  Vic,  0.39, 
s.  12.— 25  Geo.  III.,  o.  2,  s.  30. 
—11  L.  C.  Report,  367  j  3  do. 
478. 

§  1.   Of  aelzure  of  moveable** 

556.  The  debtor  may  select 
and  keep  from  seizure  :  f 

*  The  writ  may  be  addressed 
to  the  sheriff  or  any  bailiff  of 
the  district  where  issued,  or  to 
the  sheriff  or  any  bailiff  of  the 
district  where  it  is  to  be  exe- 
cuted.—33  Vic,  c  17,  s.  1,  Q. 

f  Special  exemptions  exist 
in  favor  of  settlers  on  publio 
lands,  for  whioh  see  31  viCf  c 
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1.  The  bed,  bedding  and 
bedsteads  in  ase  by  him  and 
his  family ; 

2.  The  ordinary  and  neces- 
sary wearing  apparel  of  him- 
self and  his  family ; 

3.  One  stove  and  pipes,  one 
crane  and  its  appendages,  one 
pair  of  andirons,  one  set  of 
cooking  utensils,  one  pair  of 
tongs  and  shovel,  one  table, 
six  chairs,  six  knives,  six  forks, 
six  plates,  six  teacups,  six 
saucers,  one  sugar  basin,  one 
milk  jug,  one  teapot,  six  spoons, 
all  spinning  wheels  and  weav- 
ing looms  in  domestic  use,  one 
axe,  one  saw,  one  gun,  six 
traps,  such  fishing-nets  and 
seines  as  are  in  common  use, 
and  ten  volumes  of  books ; 

4.  Fuel  and  food,  not  more 
than  sufficient  for  thirty  days, 
and  not  exceeding  in  value, 
twenty  dollars ; 

5.  One  cow,  four  sheep,  two 
hogs,  and  food  therefor  for 
thirty  days; 

6.  Tools  and  implements  or 
other  chattels  ordinarily  used 
in  his  trade,  to  the  value  of 
thirty  dollars ; 

7.  Bees,  to  the  extent  of 
fifteen  hives. 

Nevertheless,  the  things  and 
effects  mentioned  in  para- 
graphs four,  five,  and  six,  are 
not  exempt  from  seizure,  and 
sale  when  the  suit  is  to  recover 
the  price  of  their  purchase,  or 
they  have  been  given  in  pawn. 
— Ord.  1667,  tit.  33,  art.  14.— 
2  Bour.— Pot.,  Pro.  civ.,  164-5. 
>-l  Pig.,  611,  612.— C.  S.  L. 
C^  c.  85,  s.  3.-24  Vic,  c.  27, 
8. 1.— C.  P.  C,  692.— C.  S.  L. 
C.,c.  83,  P.  142.— 16  Guy.  Rep. 
78.-29  Vic,  c  8,  s.  2. 


557.  Books  of  account, 
titles  of  debt,  or  other  papers 
in  the  possession  of  the  debtor, 
are  exempt  from  seizure,  sav- 
ing what  is  mentioned  in  article 
565.-5  L.  C.  Rep.,  299. 

558.  The  following  are  also 
exempt  from  seizure  : 

1.  Consecrated  vessels  and 
things  used  for  religious  wor- 
ship ; 

2.  Alimentary  allowances 
granted  by  a  court ; 

3.  Sums  of  money  or  objects 
given  or  bequeated  upon  the 
condition  of  their  being  exempt 
from  seizure  ; 

4.  Sums  of  money  or  pen- 
sions given  as  aliment,  even 
though  the  donor  or  testator 
has  not  expressly  declared 
that  they  should  be  exempt 
from  seizure ; 

5.  Wages  and  salaries  not 
yet  due. 

Alimentary  allowances  and 
things  given  as  aliment  may 
however  be  seized  and  sold  for 
alimentary  debts. — Pot.  Pro. 
civ.,  154,  175 — 3  Anc  Den. 
417,419,  420.— 2  Bour.  670-1. 

—6  Bioche,  26 1  Pig.,  651.— 

C.  P.  C,  581,  582. 

559.  The  seizure  of  move- 
ables and  moveable  property 
is  established  by  an  inventory 
made  by  the  sheriff,  or  his 
deputy,  or  by  a  bailiff  authoriz- 
ed by  him  to  that  effect. — Ord. 
1667,  tit.  33,  art.  6.— Pot., 
Proc.  civ.  156-7.— C.P.C,  586.* 

560.  The  inventory  must 
contain ; 

1.  Mention  of  the  actual 
doniicile  of  the  creditor ; 


*See  notes  to  arts.  48  and  55 
ante,  also  3:i  Vie,  c.  11 ,  «,  \,^. 
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2.  Mention  of  the  writ  of 
execution/  its  date,  and  its 
purpoit; 

3.  A  description  of  the  things 
seized,  their  number,  weight 
and  measure  according  to  their 
nature.  In  the  case  of  the 
seizure  of  a  registered  vessel  of 
fifteen  tons  burthen  or  over, 
the  recital  required  by  section 
13  of  chapter  41  of  the  consol- 
idated statutes  of  Canada  must 
he  returned  and  Jih.d  together 
with  the  inventory. — 2,  L.  C. 
R.,  471 — C.  S.  C,  c.  41,  s.  13. 

— C.  P.  C.  586 35  Vic.  (1871), 

c.  6,  s.  15,  Q. 

4.  The  appointment  of  a 
guardian,  or  the  name  of  the 
debtor ; 

5.  The  signature  of  the  guar- 
dian or  depositary,  and  of  the 
witnesses,  in  the  case  of  article 
569,  or  mention  that  they 
cannot  sign,  and  the  signature 
of  the  seizing  oflBcer  ; 

6.  Mention  of  the  day  on 
which  the  seizure  is  made,  and 
whether  it  was  made  before  or 
after  noon.  * 

The  sheriff  or  officer  making 


*  Demand  of  payment  on 
judgment  debtor. 

"  Whenever  in  any  suit,  a 
writ  of  execution  has  issued, 
and  by  reason  thereof  a  demand 
of  payment  has  been  made 
upon  the  defendant,  no  other 
demand  o?  payment  need  be 
made  in  such  suit  previous  to 
the  further  execution  of  any 
other  such  writ,  whether  in 
the  same  or  in  any  other  dis- 
trict."—35  Vic,  (1871),  c.  6,  s. 
56,  Q. 


the  seizure  is  bound  to  accept 
a  solvent  depositary  offered  by 
the  debtor,  and  in  saoh  caw 
he  is  not  answerable  for  the 
acts  of  the  depositary,  if  he 
proves  that  when  he  accepted 
nim  such  denositary  was  sol- 
vent to  the  amount  of  the 
property  entrusted  to  his  cai%. 
— Sheriffs  oi  bailiffs  cannot 
take  their  relations  or  connee- 
tion{  tc  the  degree  of  oonsin- 
german,  as  guardians  or  de- 
positaries of  the  thinjs^s  seised. 
Xor  can  they  take  as  such  the 
judgment  debtor  or  his  wife  or 
children,  on  pain  of  beinfC 
liable  for  all  costs  and  dam- 
ages. —  Brothers,  uncles  or 
nephews  of  the  judgment 
debtor  may  be  appointed  guar- 
dians, if  they  consent  to  be  so. 
— The  debtor  must  also,  ifl* 
is  prenent,  be  called  upon  to 
sign  the  inventory,  and  his 
refusal  or  inability  to  do  so,  or 
his  absence f  must  be  stated.— 
C.  S.  L.  C,  c.  92,  8.  10.~Ord. 
1667,  tit.  33,  arts.  1,  S.^Pot 

Proc.  civ.,  159,  160,  161 Ord. 

1667.  tit.  19,  art.  13.-— 35  Vie. 
(1871),  c.  6,  8.  15,  Q. 

561.  The  inventory  must  be 
at  least  in  triplicates,  one  of 
which  must  be  given  to  the 
guardian  or  depositary  and 
another  to  the  debtor,  and  each 
triplicate  must  be  signed  by 
all  those  whose  signatures  are 
required  by  the  preceding 
article.— Ord.  1667,  tit.  33,  art 
7.— 1  L.  C.  Rep.  71. 

562>  The  guardian  or  de- 
positary has  a  right,  at  the 
time  of  his  appointment,  to 
remove  the  property  in  order 
to  keep  it  in  charge,  and  to 
place  guards,  if  necessary,  in 
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the  place  where  it  is.* — If  the 
seizing  officer  cannot    find    a 
responsible  guardian  or  depo- 
sitary, he  may,  after  serving 
the  inventory  upon  the  debtor, 
have  the  things  taken  away  and 
removed  to  a  place  of  safety, 
until  he  finds  such  guardian 
or   depositary. — If  the  person 
appointed  guardian  or  depo- 
sitary    becomes,     while    the 
seizure  lasts  or  is  suspended, 
insufficient   to  be    responsible 
for    the    property   seized,  the 
Judge  may,  upon  the  applica- 
tion of  the  prosecuting  creditor, 
authorize  the   appointment  of 
another     person      sufficiently 
solvent  or  reliable,  and  may 
order  that  the  property  seized 
he  placed  under  his  care,  or  in 
liis  possession,  by  the  sherifi*, 
Jtfter  a  verification  and  inven- 
tory of  the   whole  has   been 
made. — Pot.,    Pro.    civ.,    167, 
168.— 1  Pig.,  623,  note.— C.  C, 
art.  1828. 

563.  The  sheriff  or  the 
bailiff,  [upon  an  order  from 
the  judge,  granted  for  cause 
shewn,  upon  application  in 
writing  by  the  creditor,]  may 
have  effects  seized  in  the  coun- 
try parts  removed  to  the  nearest 
town,  or  some  other  place  spe- 
cified, in  order   that   he   may 


*  In  the  case  of  the  simul- 
taneous seizure  of  cattle  and 
fodder,  the  guardian  may  use 
the  fodder  to  feed  the  cattle ; 
even  though  it  should  subse- 
quently appear  that  the  hay 
did  not  belong  to  the  defendant. 
—  Johnson  vs.  O'Halloran, 
Qneen's  bench,  (appeal  side) 
Jiontreal,  June,  18/3. 


there  sell  them. — C.  S.  L.  C, 
c.  85,  8.  2,  §  2. 

564.  [If  current  money  is 
seized,  mention  of  its  kind  and 
quantity  must  be  made  in  the 
inventory,  and  the  sheriff  must 
return  it  with  the  other  moneys 
levied.]— -C.  P.  C,  590. 

565*  [Debentures,  promis- 
sory notes,  whether  negotiable 
or  not,  shares  in  banks,  or 
other  commercial  or  industrial 
associations,  and  other  docu- 
ments of  commercial  value, 
payable  to  order  or  to  bearer, 
bank-notes  included,  are  liable 
to  seizure,  and  may  be  sold  like 
all  other  moveable  effects  be- 
longing to  the  debtor.] 

566.  The  seizure  of  shares 
in  any  financial,  commercial 
or  industrial  company  or  asso- 
ciation, duly  incorporated,  is 
made  by  serving  such  company 
with  a  copy  of  the  writ  of  exe- 
cution, together  with  a  notice 
that  all  the  shares  held  by  the 
defendant  in  such  company  are 
placed  under  execution.  A 
similar  notice  is  served  upon 
the  debtor. 

567*  If  there  is  more  than 
one  place  at  which  the  company 
may  be  served,  the  service 
hereinabove  mentioned,  when 
made  elsewhere  than  at  the 
place  where  the  transfer  of 
shares  and  the  payment  of 
dividends  may  be  validly  made, 
has  no  effect  against  subse- 
quent purchasers  until  a  suffi- 
cient time  has  elapsed  to  allow 
notice  of  the  service  to  be 
transmitted  from  the  place 
where  it  was  made  to  the  place 
where  transfers  of  shares 
should  be  entered;  and  the 
company  is   bound  lo    ^^^^sX 
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such  transmission. —The  sei- 
zure of  snch  shares  includes  all 
benefits  and  profits  attached  to 
them. — C.  S.  C,  c.  70,  ss.  3,  4. 
568.  The  sheriff  has  a  right 
to  demand  from  the  party  seiz- 
ing whatever  sums  of  money 
may  be  necessary  for  the  safe- 
keeping of  the  property  seized, 
according  to  the  provisions 
contained  in  articles  847  and 
848.— 1  L.  C.  J.,  92. 

569*  If  the  debtor  is  absent, 
or  if  there  is  no  person  to  open 
the  doors,  cupboards,  trunks, 
or  other  closed  places,  or  if  he 
refuses  to  open  them,  the  seiz- 
ing officer  must  draw  up  a 
minute  of  the  fact,  and  there- 
upon the  judge,  or  in  his  ab- 
sence the  prothonotaryf^  may 
order  the  opening  to  be  effected 
by  all  necessary  means,  in  the 
presence  of  two  witnesses,  and 
with  such  force  as  may  bo 
required,  without  prejudice  to 
coercive  imprisonment  in  case 
of  refusal,  violence  or  other 
physical  impediment.  —  Ord. 
1667,  tit.  33,  art,  5.— C.  P.  C, 
587,  591. 

570.  If  the  debtor  has  no 
domicile  in  the  province,  or 
has  ceased  to  reside  within  the 
district  in  which  the  judgment 
loas  rendered,]  the  triplicate  of 
the  inventory  of  seizure  is  left 
for  him  at  the  office  of  the  pro- 
thonotary  of  the  court.— C.  P. 


*34Vic.  (1870),c.4.,s.6,  Q. 
' — This  article  as  amended,  ap- 
plies to  all  cases  in  the  circuit 
court,  the  clerk  of  which  shall 
have  the  power  thus  given  to 
the  prothonotary. — Ibid. 

/35  Vic.(l8n),  c.6,s.l6,Q. 


C,  602.— C.  S.  L.  C,  c.  83,  »• 
64. 

571.  Immediate  notice  most 
be  given  to  the  debtor,  and  ta 
the  guardian  or  depositary,  of 
the  place  and  time  at  whiob 
the  moveables  will  be  offered 
for  sale."^ — Pot.  Pro.  civ.,  168- 
**  If  the  debtor  has  no  donUeiU 
in  the  province,  or  has  ceated 
to  reside  within  the  dittriet  va 
which  the  judgment  was  render- 
ed, the  notice  may  he  left  for 
him  at  the  office  of  the  protho- 
notary of  the  court, — 36  Vic» 
(1871),  c.  6,  s.  17,  Q. 

572.  Saving  the  exceptioa. 
contained    in     the     following 
article,  the  sale  of  moveables 
must  be  published  by  posting 
and  reading  a  notice,  in  a  load 
and   distinct  manner,   at    tiie 
door  of  the  church  of  the  plaee 
where   the    seizure  has   been 
made,  immediately  after  morn- 
ing service  on  the  Sunday  next 
after  the  seizure  ;  and  if  such 
seizure  was  not  made  within  a 
parish,  the  publication  must  be 
made  at  some  public  place  in 
the  municipality,  and  the  sale 
cannot  take   place  before  the 
expiration  of  eight  days,  reck- 
oning from  the   day  of  such 
publication,  and   a  certificate 
of  such  publication  must  be 
annexed  to  the  record  of  the 
execution. — C.  S.  L.  C,  c.  85, 
s.  2,  §  3.— C.  Gen.  441-2-3. 

573.  In  the  cities  of  Quebec 
and  Montreal,  the  sale  of 
moveables  seized  is  advertized 


*^  This  notice  must  be  in  writ- 
ing. Scott  vs.  Alain,  and  Alain, 
opposant.  4  Canada  Law 
Journal,  p.  60. 
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only  by  a  notice,  stating  sum- 
marily the  names  of  the  parties, 
the  nature  of  the  effects  and 
the  time  and  place  of  sale, 
inserted  in  French  in  a  news- 
paper published  in  that  lan- 
^age,  and  in  English  in  a 
newspaper  published  in  the 
English  language ;  and  if  there 
should  be  but  one  paper  in  the 
place,  or  if  all  the  papers  are 

{mblished  in  but  one  of  such 
anguages,  then  the  notice 
must  be  inserted  in  both  lan- 
guages in  one  paper;  and  a 
duplicate  of  such  notice  must 
be  posted  in  the  sheriff's  office 
from  the  time  of  such  adver- 
tisement in  a  newspaper,  until 
the  day  of  the  sale,  which 
cannot  take  place  until  after 
the  expiration  of  eight  days 
fh>m  the  day  of  such  publica- 
tion.—27  &  28  Vic,  c.  39,  ss.  9, 
10,  11. — ^No  more  than  two 
dollars  is  allowed  for  the  cost 
of  such  advertisement. 

674.  [Seizures  in  execution 
can  only  be  made  between  the 
hours  of  seven  in  the  morning 
and  seven  in  the  evening, 
except  in  oases  of  fraudulent 
removal,  and  may  if  necessary 
be  continued  on  following 
days,  affixing  seals  or  placing 
guards.] 

675.  Seizures  cannot  be 
made  on  Sundays  or  holidays, 
except  in  cases  of  fraudulent 
removal,  where  the  property  is 
found  upon  the  highway.— Pot., 
Proc.  civ.,  156. 

576*  If  the  property  has 
been  attached  before  judgment, 
it  is  not  necessary  to  proceed 
to  a  verification,  but  it  is  suffi- 
cient to  give  notice  to  the 
debtor   aud  guardian    or   de- 


positary of  the  place  and  time 
of  sale,  as  prescribed  in  article 
571,  and  to  give  the  notice 
required  by  article  572  or  573, 
as  the  case  may  be. — 1  L.  C. 
R.,  279. 

577.  [If  the  moveables 
have  already  been  seized  and 
the  debtor  dispossessed,  any 
creditor  making  a  second 
seizure  is  bound  to  name  the 
same  guardian,  who  can  only 
be  discharged  by  the  sale  of  the 
property  so  seized,  the  consent 
of  all  the  seizing  parties,  or  the 
order  of  a  judge.] — Pot.,  Proc. 
civ.,  166-7.— 1  L.  C.  R.,  94. 

578.  The  party  first  seizing, 
who  does  not  proceed  with 
proper  diligence,  cannot  pre- 
vent the  sale  by  the  next  seiz- 
ing creditor. — [If,  when  there 
is  no  opposition,  the  seizing 
party  does  not  bring  the  move- 
able to  sale  within  the  delay 
fixed  for  the  return  of  the  writ, 
the  seizure  lapses,  unless  the 
delay  for  the  return  of  the  writ 
is  extended  by  order  of  a  judge 
to  a  certain  subsequent  day,  of 
which  order  the  prothonotary 
must  make  a  note  in  the  entry 
book  of  executions. 

579.  A  creditor  who  has 
made  a  seizure  of  the  effects  of 
his  debtor  cannot  obtain  a 
second  writ  of  execution,  unless 
the  previous  writ  has  been  re- 
turned or  accounted  for. — Pot., 
Proc.  civ.,  167. 

§  2.  Of  oppoaitioHB  to  the  seizure 
of  moveableti. 

580.  A  seizure  of  moveables 
in  execution  may  be  contested 
by  opposition,  either  by  the 
debtor    himself,  ot    \i^    XJoSx^ 


parties.— Pot.,  Pcoo, 


of 


581.  The  debtor  maf  de- 
"  the  nnllitj  ot  a  seizure 
reables  in  eiecntioD  : 
!.  On  the  ground  of  inform- 
.litiea  in  the  seiiure,  or  ot  the 
)t    the 


&&S, 


■mptio. 
rlicles   s 


llzBd, 


585.  Oppoeitions  are  wr»- 
od  npoD  the  Bberiff  by  leaTing 
xith  him  the  original  iherMf, 
nhich  be  ie  boand  to  rctnni 
into  ODurC  without  delaj.-C. 
3.  L.  C,  0.  B5.».  14,  Si. 

586.  ACt^rtheretDTnofUiB 


._.  _jd  568; 
On  the     ground     of    the 
action  of  the  debt; 


M  affect 


:he  judgment  sought 

If  a  part  onlj  of  the  debt  ia 
eitinguisbed,  the  opposltien 
has  theeffeotof  prerenting  the 
aale  for  moro  than  U  due.— 
Ibid. 

582.  The  eieeution  may 
■IsD  be  opposed  bj  an?  party  ;  | 
who  has  a  right  of  ownerahip  , , 
or  of  pledge  in  the  property  , : 
aelMd.— A  lessor  cannot,  how- 
gale  of  the  moveableg  aubjeot , , 
to  his  olaim,  and  he  oao  only 
exereiee  his  privilege  upou  the 

Srooeedj  oi  the  sale. — C.  S.  L. 
.,  0.  8S,  B.  46, 

BS3.    OppoBitions    to    the 
seiinie  and  sale  of  moveables 
must   contain   an  election 
domicile  by  the  cppoaanl,   i 


IS  celiered 
h  COBU    ag 
deblor,  unl( 


inst   t 


I  the 


,_irwi9e  ocdBrB.-M  B.  of  P. 
587.  If  the  other  parties, 
■  any  of  tbem,  declare  that 
ley  intend  to  contest  the  op- 
oaition.  the  oontestatloD  is 
ibject to  therulea  which  applj 

688.  The  rales  ooncaming 
lita    apply 


lally 


oppoB 


Bour.,  664  c( 

§  3.  Of  Ike  ™i«   of  r> 

580.  If  there  is  no 


I   they  a 


'■    been  retarded  by  any  obstacle, 
BubsoquoDtly    remoTed,    or  tf 


justly    , 


retarding  the   i 

«oe.— 80  &  87  R.  of  P. 

584  Su:h  affidavit  is  nol 
Dooessary  if  the  opposition  ie 
aooorDpanieii    with    n   judge's 
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590.  The  guardian  or  de- 
positary is  bound,  at  the  time 
fixed  for  the  sale,  to  produce 
all  the  effects  seized,  which 
were  placed  in  his  charge. -- 
Pot.  P.  C,  162,  168. 

591.  The  sheriff  or  other 
seizing  officer,  cannot,  either 
directly  or  indirectly,  bid  upon 
the  property  put  up  for  sale, 
nor  become  purchaser  thereof. 
"Ibid,  169. --C.  S.  L.  C,  c. 
85,  8.  7. 

592*  The  officer  conducting 
the  sale  must  make  minutes 
thereof,  specifying  each  article 
put  up  for  sale,  the  name  and 
residence  of  each  purchaser, 
and  the  price  of  each  purchase. 
-Ord.  1667,  tit.  33,  art.  18.- 
C.  P.  C,  625. 

593,  The  things  seized  are 
adjudged  to  the  last  and  high- 
est bidder,  subject  to  immedi- 
ate payment  of  the  price,  and 
in  default  of  such  payment  the 
thing  adjudged  is  immediately 
put  up  again. --i6ic?.,  art.  17. — 
C.  P.  C,  624. 

594.  The  officer  conducting 
the  sale  cannot,  either  directly 
or  indirectly,  receive  anything 
beyond  the  price  of  the  ad- 
judication, under  pain  of  being 
liable  for  extortion.- -76ic?,  art. 
18. 

595*  The  sale  must  not  pro- 
ceed beyond  the  amount  ne- 
cessary to  pay  the  debt  in 
principal,  interest,  and  costs. -- 
To  this  end,  the  judgment 
debtor  has  a  right  to  determine 
the  order  in  which  the  effects 
are  to  be  put  up  for  sale.--C. 
P.  C,  622. 

596.  The  guardian  or  de- 
positary has  a  right  to  a  dis- 
charge or  receipt  for  the  effects 


which  he  produces,  and  the 
minutes  of  sale  must  make 
mention  of  any  effects  which 
have  not  be^n  produced. --Pot. 
P.  C,  168." C.  P.  C,  605. 

597.  The  guardian  or  de- 
positary may  bo  condemned, 
even  on  pain  of  coercive  im- 
prisonment, to  produce  the 
property  he  took  in  charge,  or 
pay  the  amount  due  to  the 
seizing  creditor.  He  may 
however  upon  establishing  the 
value  of  the  effects  which  he 
fails  to  produce  be  discharged 
upon  payment  of  such  value. 
"Pot.,  P.  C,  168.-2  L.  C.  J., 
297. 

598.  The  adjudication  of 
moveable  property  under  exe- 
cution transfers,  by  law,  the 
ownership  of  the  things  thus 
adjudged.  —  In  the  case  of 
seizures  of  shares  in  any 
financial,  commercial  or  in- 
dustrial company  or  associa- 
tion, duly  incorporated,  the 
sheriff  is  bound  within  ten 
days  after  the  sale,  to  serve 
such  company  or  association, 
in  the  manner  mentioned  in 
article  567,  with  a  certified 
copy  of  the  writ  of  execution, 
endorsing  thereon  a  certificate 
designating  the  person  to 
whom  he  adjudged  the  shares 
seized,  and  such  purchaser 
thereupon  becomes  a  share- 
holder in  the  company  and 
has  all  the  rights  and  obliga- 
tion of  one,  and  may  require 
an  entry  to  be  made  to  that 
effect,  in  the  manner  pre- 
scribed by  law,  by  the  officer 
appointed  for  that  purpose  by 
the  company. — C.  S.  C,  c.  70, 
ss.  2,  3,  4.--3L.  C.  J.,  122. 

599.  No    demand   lox  >(2[i» 


92 


COMPULSORY   EXECUTION   OF  JUDQMEXTS. 


annulling  or  rescinding  of  a 
sale  of  moveables  under  exe- 
cution can  be  received  against 
a  purchaser  who  has  paid  the 
price,  saving  the  case  of  fraud 
or  collusion,  and  without  pre- 
judice to  the  recourse  of  the 
party  aggrieved  against  the 
seizing  creditor  and  those  act- 
ing in  his  behalf. — Ouimet  & 
Sen^cal,  3  L.  C.  J.,  p.  35. — 
C.  P.  C,  Gen.,  457. 

600.  [Immediately  after 
the  sale,  the  costs  thereof, 
including  the  pay  of  the  ap- 
pointed guardian  must  be  tax- 
ed by  a  judge  or  by  the  pro- 
thonotary,  subject  in  the  latter 
ease  to  revision,  if  required.] 
—Pot.,  P.  C,  169. 

§  4.  0/  the  payment  and  diatri- 
bution  of  the  moneys  levied. 

601.  The  moneys  seized  or 
levied,  after  deducting  the 
dutie?  thereon  and  taxed 
costs,  may  be  paid  by  the 
sheriff  to  the  seizing  creditor, 
if  no  opposition  for  payment 
has  been  placed  in  his  hands  ; 
otherwise,  he  must  return 
them  into  court,  to  await  such 
judgment  as  to  right  shall 
appertain. — Ibid,  170, — C.  S. 
L.  C,  c.  83,  8.  146,  §  2. 

602*  When  the  moneys 
levied  have  been  returned  into 
court,  the  plaintiff  has  a  right 
to  be  paid  in  preference  to  all 
other  chirographic  creditors  ; 
saving  the  right  of  a  prior 
seizing  party  for  his  costs,  the 
case  of  the  insolvency  of  the 
debtor,  and  the  case  of  privil- 
eged claims. — Pot.  P.  C,  174. 

603.  When  the  moneys  are 
returned  into  court,  as  well  as 


in  all  other  cases  where  money? 
of  which  an  account  has  been 
rendered  into  court  or  moneys 
other  than  the  proceeds  of  im- 
moveables are  to  be  distributed, 
and  insolvency  of  the  debtor  is 
alleged,  the  distribution  of  the 
moneys  cannot  take  place  until 
his  creditors  generally  have 
been  called  in. — The  creditors 
are  called  in  upon  the  order  of 
the  court  or  a  judge,  published 
twice  in  the  French  and  English 
languages  in  the  Quebec  Offi- 
cial Oazettef^  requiring  them 
to  file  their  claims  within  fifteen 
days  from  the  date  of  the  first 
insertion. — 23  Vic,  c.  57,  s. 
52.— C.  S.  L.  C,  c.  83,  s.  147, 
§§  3,  4. 

604-  The  claims  may  be 
made  out  in  a  summary  man- 
ner, and  it  is  sufficient  for  them 
to  state  the  names,  occupation 
and  residence  of  the  claimant, 
and  the  nature  and  amount  of 
his  claim. — They  must  'be  ac- 
companied with  vouchers,  if 
there  are  any,  or,  if  not,  with 
an  affidavit  that  the  sum  claim- 
ed is  lawfully  due. — Ibid. 

605.  The  moneys  are  dis- 
tributed according  to  the  order 
prescribed  in  the  title  Of 
Privilef/e«t  and  Hypothecs ,  and 
the  title  Of  Merchant  Shipping 
in  the  Civil  Code,  and  in  the 
provisions  hereinafter  con- 
tained. 

606.  The  following  order  is 
observed  as  regards  the  collo- 
cation of  judicial  costs  : 

1.  Costs  of  seizure  and  of 
sale; 

2.  The   duty    payable  upon 


31  Vic,  c.  13,  s.  4,  Q. 
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moneys  levied    or    paid    into 
court ; 

3.  The  fees  of  the  officer  re- 
oeiving  moneys  levied  or  paid 


inj 


4.  The  fees  upon  the  report 
of  distribution ; 

5.  The  fees  of  the  attorney 
prosecuting  the  distribution ; 

6.  Costs,  subsequent  to  judg- 
ment, incurred  in  order  to 
effect  the  seizure  and  sale,  and 
according  to  the  priority  of 
date  or  of  privilege  when  there 
are  several  seizing  creditors ; — 
C.  S.  L.  C,  c.  37,  s.  8.— The 
costs  of  a  prior  seizing  party 
have  a  preference  over  those 
of  a  subsequent  one. — 2  Bour. 
673.— Pot.  P.  C,  166.— Laur. 
224.— C.  S.  L.  C,  c.  85,  s.  14. 

Nevertheless,  if  two  or  more 
writs  of  execution  issue  upon 
judgments  rendered  on  the 
same  day  against  the  same 
debtor,  the  costs  thereon  are 
paid  concurrently. — C.  S.  L.  C. 
c.  85,  s.  14. 

7.  Costs  of  affixing  seals,  or 
of  inventories,  when  ordered 
by  the  court. 

8.  The  plaintiff  is  next  paid 
his  costs  of  suit. — 33  Vic. 
(1870),  c.  17,  s.  2,  Q.— Eastern 
Townships  Bank  vs.  Paoaud, 
17  L.  C.  Rep.  126. 

607.  The  crown  has  a  pre- 
ference over  all  other  creditors 
upon  the  proceeds  of  execu- 
tions against  moveable  proper- 
ty which  under  particular 
statutes  is  subject  to  any  of 
the  following  duties  : —  Cus- 
toms dues  ;  excise  duties ; 
duties  imposed  upon  timber 
cut;  tolls;  inspection  dues  on 
vessels,  railways,  or  others 
similar. — C.  S.  C,  o.  17,  88,  10, 


11,  14,  41,  §§  3,  80,  84;  c.  19, 
ss.  8,  10,  23,  24,  §  2  ;  c.  23,  ss. 
1,  3,  4,  8.— C.  N.  2098. 

608.  The  owner  of  a  thing, 
who  has  lent,  leased  or  pledged 
it,  and  who  has  not  prevented 
its  sale,  has  a  right  to  be  paid 
the  proceeds  of  its  sale,  after 
the  claims  mentioned  in  ar- 
ticles 1995  and  1996  in  the 
Civil  Code,  and  the  privileged 
rights  of  the  crown  mentioned 
in  the  preceding  article,  and 
the  claim  of  the  lessor,  have 
been  collocated. — Pot.  P.  C, 
173. 

609.  The  same  rule  applies 
to  the  owner  of  a  thing  which 
has  been  stolen,  who  would 
not  have  lost  his  right  to  re- 
vendicate  it,  had  it  not  been 
judicially  sold. 

610.  Persons  who  have  pre- 
served the  right  of  being  col- 
located upon  the  price  of  the 
thing  sold,  by  reason  of  aright 
of  pledge  or  of  retention  which 
they  had  upon  such  thing, 
rank  according  to  the  nature  of 
the  pledge  or  of  their  claim.* 
The  following  is  the  order 
amongst  them :  carriers,  hotel- 
keepers,  mandataries  and  con- 
signees, borrowers  in  loan 
for  use,  depositaries,  pledgees, 
workmen  upon  things  re- 
paired by  them,  purchasers 
against  whom  th«  right  of 
redemption  is  exercised,  for 
the  reimbursement  of  the  price 
and  the  moneys  laid  out  upon 
the  property. — Pot.;  Prop.  343 ; 
Dep.  74;  Vente.  323,  326; 
Pr4t  4  us.  43;  Charte-partie. 
90;    Proc.    civ.,    192.— Paris, 


*See  39  Y\c.,c.^^,Cl. 
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181,  182.— Ferr.  sar  art.  181, 
no.  1. — 2  Grenier,  Hyp.  298. — 
18  Dur.,  609.— Tropl.  Nantis. 
100.— C.  S.  C,  c.  20,  s.  90,  §  .3  j 
8.  91. — Den.,  Actes  de  Not., 
108-9.— C.  N.  2102. 

611.  In  the  absence  of  any 
special  privilege,  the  crown 
has  a  preference  over  chiro- 
graphic creditors,  for  sums  due 
to  it  by  the  defendant. 

SECTION  IV. 
Of  neizure  hy  yHfuinhment. 

612.  Execution  upon  the 
moveable  effects  of  a  debtor, 
which  are  in  the  possession  of 
a  third  party,  may,  in  all  cases, 
and  must,  when  such  third 
party  does  not  consent  to  their 
immediate  seizure,  be  effected 
by  means  of  seizure  by  gar- 
nishment.— The  same  means 
must  be  adopted  in  executing 
upon  debts  due  to  the  debtor 
other  than  those  mentioned  in 
article  565.— Pot.,  P.  C,  156, 
174,  180,  182 — 1  Pig.,  645-6, 

663 Gen.,     472.— C.    P.    C, 

657,  558.-1  L.  C.  R.  p.  114. 

613.  Seizure  by  garnish- 
ment is  made  by  means  of  a 
writ  issuing  from  the  court 
which  rendered  the  judgment, 
ordering  the  garnishees  not  to 
dispossess  themselves  of  the 
moveable  effects  belonging  to 
the  debtor  which  are  in  their 
possession,  nor  of  such  moneys 
or  other  things  as  they  owe 
him,  or  will  have  to  pay  him, 
until  the  court  has  pronounced 
upon  the  matter ;  and  to  appear 
on  a  day  fixed,  to  declare  un- 
der oath  what  effects  they  have 
belonging   to  the  debtor,  and 


what  sums  of  money  or  other 
things  they  owe  him  or  will 
have  to  pay  him. — Pot.,  P.  C, 
176. 

614.  This  writ  also  sam- 
mons  the  debtor  to  shew  cause 
why  the  seizure  should  not  be 
declared  valid,  and  mentions 
the  date  and  amount  of  the 
judgment  in  satisfaction  of 
which  it  is  issued  ',  and  is 
moreover  clothed  with  the 
formalities  of  ordinary  writs 
of  summons. — Pot.  P.  C,  176. 
— C.  P.  C,  659,  563. 

615.  The  rules  concerning 
the  service  of  ordinary  writs 
of  summons  apply  to  seisures 
by  garnishment,* — Neverthe- 
less, the  garnishee  cannot  be 
condemned  by  default,  unless 
the  writ  of  summons  or  other 
order  to  appear  has  been 
served  upon  him  personally. — 
Upon  satisfactory  proof  that  a 
garnishee  conceals  himself  in 
order  to  avoid  such  personal 
service,  service  at  his  domicile 
is  held  to  be  sufficient. — If  the 
defendant  upon  the  principal 
demand  has  been  summoned 
as  an  absentee,  the  summons 
upon  the  garnishment  may  be 
served  upon  him  at  the  protho- 
notary's  office,  but  if  ne  did 
not  leave  the    province    until 


*  The  service  of  an  attach- 
ment by  garnishment  upon  the 
treasurer  of  the  province,  «t  a 
treasury  deposit  agent,  under 
the  judicial  deposit  act,  may 
be  effected  by  mailing  a  copy 
of  the  writ  to  the  treasurer,  and 
by  service  u])on  the  agent  in 
the  ordinarv  manner. — 35  Vic. 
(1871),  c.  5*,  s.  23.  Q. 
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ftfter  serrioe  of  the  principal 
demand,  he  must  be  summoned 
upon  the  garnishment  accord- 
ing to  the  provisions  of  article 
68. — The  defendant  is  bound 
to  answer  the  proceedings  bj 
garnishment  within  the  same 
delays  as  upon  a  principal 
demand.--6  L.  C.  R.  148.— 10 

L.  C.  R.  21 7  L.  C.  J.  227 — 

C.  S.  L.  C,  0.  83,  ss.  59,  62. 

616.  The  effect  of  seizure 
by  garnishment  is  to  place  the 
effects  and  debts  of  which  the 
garnishee  is  debtor  under 
judicial  control,  and  to  sequest- 
rate in  his  hands  all  corporeal 
things,  in  the  same  manner  as 
if  he  had  been  specially  ap- 
pointed guardian. — Pot.  P.  C>, 
177. 

617.  The  garnishee  is  bound 
to  make  his  declaration  in  the 
office  of  the  prothonotary  of 
the  court  which  issued  the 
writ,  before  such  prothonotary, 
who  is  authorized  to  administer 
to  him  the  necessary  oath. 
Neyertheless,  if  the  garnishee 
reside  in  another  district  than 
the  one  in  which  the  writ  of 
seizure  by  garnishment  has 
issued,  he  may,  on  or  before 
the  day  fixed  for  the  return  of 
the  writ,  make  his  declaration 
before  the  judge  or  the  pro- 
thonotary of  the  district  where 
he  resides,  and  such  prothono- 
tary is  bound  to  transmit  the 
same  to  the  court  where  the 
suit  is  pending. — C.  S.  L.  C, 
c.  83,  s.  136,  §  3 ;  s.  137.— C.  P. 
C,  571. 

When  a  seizure  by  garnish- 
ment is  made  in  the  hands  of 
a  corporation,  the  declaration 
is  made  by  an  attorney  autho- 
rized in  the  same  manner  as 


for  answering  interrogatories 
upon  articulated  facts,  as  pro- 
vided in  article  224. 

618.  The  garnishee's  de- 
claration must  be  made  on  the- 
day  appointed  by  the  writ,  or 
on  the  next  following  juridical 
day. — It  may  be  made  at  any 
time  before  the  return  day,  at 
the  prothonotary 's  office  from 
which  the  writ  issued,  but  in 
such  a  case  it  cannot  be  re- 
ceived unless  it  is  accompanied 
with  a  bailiff's  return,  certify- 
ing that  previous  notice,  of  at 
least  twenty-four  hours,  has 
been  given  to  the  plaintiff,  of 
the  garnishee's  intention  to 
make  his  declaration  before 
the  return  of  the  writ. — Ibid, 
s.  138,  §  2. 

619.  The  garnishee  must 
declare  in  what  he  was  in- 
debted at  the  time  of  the 
service  of  the  writ  upon  him, 
in  what  he  has  become  in- 
debted since  that  time,  the 
cause  of  debt,  and  any  other 
seizures  made  in  his  hands. — 
If  the  debt  is  not  yet  payable, 
he  must  declare  when  it  will 
be.  —  If  his  indebtedness  is 
conditional  or  suspended  by 
any  hindrance,  he  must  also 
declare  it. — He  must  furnish 
a  detailed  statement  of  the 
moveable  effects  in  his  posses- 
sion belonging  to  the  debtor, 
and  declare  by  what  title  ho 
holds  them. — [The  judgment 
creditor  has  a  right  to  be  pre- 
sent when  the  garnishee  makes 
his  declaration,  and  to  put  him 
any  questions  tending  to  prove 
any  obligation  of  the  garnishee 
towards  the  judgment  debtor, 
saving  all  objections,  which  a 
judge,  if  preaent,  m.«5  ^^<i\<\» 
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at  onoe,  or  which  otherwise, 
the  prothonotary  must  note 
down  for  subsequent  decision 
thereon  by  the  court. — Pot.  P. 
C.  176.— Gen.,  475.— C.  P.  C, 
573-4,  578.-2  L.  C.  J.,  167. 

620'  The  garnishee  is  en- 
titled to  his  travelling  ex- 
penses, which  must  be  taxed 
by  the  judge  or  by  the  pro- 
thonotary who  receives  his 
declaration,  and  he  may  retain 
the  amount  thereof  out  of  the 
sums  in  which  he  is  indebted ; 
and,  if  he  owes  nothing,  such 
taxation  may  be  enforced 
against  the  party  suing  out  the 
writ,  by  an  execution  emanat- 
ing from  the  court  from  which 
the  writ  issued. 

621*  If  the  declaration  of  the 
garnishee  is  not  contested,  and 
he  has  not  declared  that  any 
other  seizure  has  been  made 
in  his  hands,  the  court,  upon 
an  inscription  for  judgment, 
orders  him  to  pay  to  the  plain- 
tiff, on  account  or  to  the  extent 
of  his  debt,  the  moneys  seized, 
according  to  their  sufficiency. — 
This  judgment  must  be  served, 
and  the  delay  for  executing  it 
dates  only  from  the  day  of  such 
service. — 1  Pig.,  658. 

622*  If  there  are  several 
seizures  at  the  suit  of  different 
creditors  in  the  hands  of  the 
same  garnishee,  each  seizure 
has  a  preference  over  the  sub- 
sequent seizures,  according  to 
the  date  of  its  service  upon  the 
garnishee,  except  in  cases  of 
privilege,  unless  the  insolvency 
of  the  common  debtor  is  al- 
leged, in  which  case  proceed- 
ings must  be  taken  upon  the 
first  seizure  to  call  in  the 
creditors,  in  the  manner  pro- 


vided in  article  603,  and  tho 
garnishees,  in  such  case,  are 
condemned  to  pay  into  oomt 
the  amounts  they  acknowledge 
to  owe.—  Pot.,  Proc.  civ.,  179. — 
Gen.  477, 479,480 1  Pig.  659. 

623.  If  the  moneys,  or  other 
things  due  by  the  garnishee, 
are  only  payable  at  a  fatore 
time,  he  may  be  condemned  to 
pay  them  when  such  time 
arrives,  and  if  they  are  dae 
under  conditions  which  are 
not  yet  fulfilled,  the  court 
may,  upon  motion  of  the 
seizing  party,  maintain  the 
seizure  until  such  conditions 
are  fulfilled. 

624.  Garnishees,  who  do  not 
make  their  declaration  in  the 
manner  hereinabove  prescrib- 
ed, are  condemned  as  personid 
debtors  of  the  seizing  party,  to 
the  payment  of  his  claim.— 
They  may,  however,  obtain 
leave  to  make  their  declara- 
tion at  any  time,  even  after 
judgment,  upon  payment  of  til 
costs  incurred  upon  the  seizure. 
— C.  S.  L.  C,  c.  83,  s.  137,  §  2 ; 
s.  1 38. — Tailhades  vn.  Talon,  & 
Fabre,  garnishee,   1  L.  C.   B., 

140 Pot.,    P.  C,  176.— C.  P. 

C,  577. 

625*  The  judgment  render- 
ed upon  a  garnishee's  declara- 
tion of  indebtedness,  is  equiva- 
lent to  a  judicial  assignment 
to  the  seizing  creditor  of  the 
j  ndgment  debtor's  title  of  debt, 
and  effects  subrogation. — 6  L. 
C.  R.,  170-1. 

626.  Tho  seizing  party  must 
declare  within  eight  days 
whether  he  intends  contesting 
tho  garnishee's  declaration, 
unless  a  further  delay  be 
\  granted  to  him  by  the  court  or 


OOMPITLBOBY  EXECUTION  OF  JUDGMENTS. 


97 


Judge,  and  he  mast  at  the 
same  time  file  his  grounds  of 
contestation,  after  serving  them 
upon  the  garnishee,  and  notify- 
ing the  latter  to  answer  the 
same  within  the  same  delay  as 
is  allowed  for  answering  ex- 
oeptions  and  pleas.— ^  He  can- 
not, however,  forfeit  his  right 
to  contest  without  an  order  of 
the  court  to  that  eflfect. — 98 
K.  of  P. 

627-  In  other  respects, 
contestations  of  garnishees'  de- 
clarations are  subject  to  the 
same  rules  as  those  of  ordinary 
suits. 

628.  Besides  the  things 
enumerated  in  articles  557  and 
558,  the  following  are  also 
exempt  from  seizure  : —  Pay 
«nd  pensions  of  persons  belong- 
ing to  the  Army  or  to  the 
Navy; — Salaries  of  public  offi- 
cers 5  *  —  Contingent  emolu- 
ments and  fees  due  to  eccle- 
siastics and  ministers  of  wor- 
ship, by  reason  of  their  actual 
services,    and   the  income    of 


♦  By  the  38  Vic.  (1875),  c. 
12,  Q.,  certain  proportions  of 
the  salaries  of  public  officers 
in  this  province  are  made  liable 
to  seizure ;  but  this  act  has 
been  held  not  to  apply  to  the 
salaries  of  employees  of  the 
Dominion  Government.  Dorion 
V8.  Barrette  &  Lamothe,  garn.^ 
No.  11708,  C.  C,  Montreal, 
1876,  Johnson,  J.;  Beauvais 
V9.  Lefebvre,  &  Lamothe,  gam., 
No.  11776,  C.  C,  Montreal, 
1876,  Johnson,  J.;  Evans  vs. 
Hudon,  k  Brown,  gam..  Sup. 
C,  Montreal,  Dec.  1877,  Rain- 

ville,  J. 

7 


their  clerical  endowment.— 
[The  salary  of  school  teachers.] 
—Pot.  P.O.,  186-7.— Anc.  Den., 
p.  416-7.— C.  P.O.,  580. 

629.  If  a  garnishee  declares 
that  he  has  in  his  possession 
moveable  effects,  the  judgment 
ordets  that  they  shall  be  sold, 
and  th'e  garnishee  is  bound  to 
deliver  them  to  the  officer 
charged  with  selling  them. — 
If  the  garnishee  has  in  his 
hands  negotiable  paper  or  titles 
of  debt  payable  to  bearer,  he 
may  be  condemned  to  deposit 
them  in  the  prothonotary's 
office,  or  to  deliver  them  to  a 
person  named  by  the  court, 
according  to  circumstances. — 
11  L.  C.  R.,  284.— 1  Pig.,  630. 

630.  The  proceeds  of  the 
sale  of  such  moveable  effects 
are  afterwards  distributed  in 
the  same  manner  as  other 
moneys  levied  under  execution 
against  moveables.  —  1  Pig., 
664. 

631.  If  a  garnishee  declares 
that  be  is  not  indebted,  and  he 
cannot  be  proved  to  be  so,  the 
court  orders  him  to  be  dis- 
charged from  the  seizure,  and 
condemns  the  seizing  party  to 
pay  the  costs. — Pot.,  P.  C,  176. 

SECTION  V. 

Of  Uxecution  upon  Immove- 
ables, 

%  \,  Of  the  seizure  of  immove-     . 
ables  in  execution. 

632.  The    seizure    of  im- 
moveables can  only  be  made 
against  the  judgment  debtor ^ 
and  he  must  be,  or  \>«  T©^\x\,e*^ 
to  be,  in  possession  oi  t\ift  ««Lm« 
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animo  domini, — Pot.  P.  C,  184. 
No  seizure  can  be  made  of 
immoveables  declared  by  the 
donor  or  testator  thereof,  or  by 
law,  to  be  exempt  from  seizure.* 
—  Constituted  rents  repre- 
senting seigniorial  dues  are 
seized  and  sold  with  the  for- 
malities prescribed  by  the  act 
27-28  Vict.  ch.  39. 

633.  The  seizure  of  im- 
moveables can  only  be  made 
in  virtue  of  a  writ,  clothed 
with  the  same  formalities  as 
writs  of  execution  against 
moveables,  ordering  the  sheriff 
to  seize  the  immoveables  of  the 
defendant  and  to  sell  them  in 
satisfaction  of  the  condemna- 
tion pronounced  against  him 
in  principal,  interest  and 
costs. — The  date  of  the  judg- 
ment must  be  inserted  in  or 
written  and  certified  upon  the 
writ,  under  the  signature  of 
the  prothonotary.  —  Excep- 
tional provisions  regulate  the 
sale  of  immoveables  for  the 
payment  of  municipal  taxes 
and  assessments. — 25  G.  III., 
c.  2,  s.  30 ;  C.  S.  L.  C  c.  83, 
ss.  130,  140. 

634.  [The  writ  is  address- 
ed to  the  sheriff  of  the  district 
in  which  the  immoveables  be- 
longing to  the  judgment  debtor 
are  situated,  and  is  executed 
by  the  sheriff  himself,  or  by  one 
of  his  officers.]— C.  S.  L.  C,  c. 
83,  s.  40.— 12  L.  C.  R.,  403. 

635.  When  any  of  the  im- 
moveables    to    be    seized    is 


*  Lands  granted  to  settlers 
are   exempt  from   seizure  for 
debts   contracted  before  such 
j^raDt—81  Vic,  o.  20,  Q. 


situated  at  more  than  nine 
miles  from  the  place  where  th* 
writ  of  execution  issnesy  the 
sheriff,  upon  the  written  de- 
mand of  the  creditor  or  of  his 
attorney,  is  bound  to  employ 
for  making  the  seizure,  the 
publications  and  the  adjudioa- 
tion,  such  bailiff  residing  in 
the  locality  in  which  the  im- 
moveable is  situate  as  the 
creditor  indicates,  and  in  saoh 
case  the  sheriff  is  discharged 
from  any  liability  resulting 
from  the  aots  of  snoh  bailiff^ 
and  the  seizing  creditor  be- 
comes alone  responsible.  The 
seizing  creditor,  in  order  to 
avoid  costs,  may  also  undertake 
the  transmission  of  the  dooa- 
ments  belonging  to  the  ezeon- 
tion,  and  the  bailiff  is  bound 
to  return  them  to  him,  and  oa 
doing  so  is  discharged  firom 
any  consequent  responsibility. 
— The  other  provisions  of 
article  555  apply  likewise  to 
writs  of  execution  against  im- 
moveables.— 27  &  28  Vic.,  c. 
39,  s.  12. 

636.  When  an  immoveable 
is  situated  partly  in  the  district 
in  which  the  judgment  was 
rendered  and  partly  in  another, 
it  may  be  wholly  seized  in  exe- 
cution, in  the  same  manner  as 
if  it  were  wholly  in  the  district 
in  which  the  judgment  wu 
rendered. — C.  S.  L.  C,  c.  85, 
s.  5. 

637.  Before  proceeding  to 
seize  immoveables,  the  seizing 
officer  calls  upon  the  defendant 
to  declare  and  specify  his  im- 
moveable property,  except  the 
case  of  immoveables  surren- 
dered in  a  suit  and  the  cases 

;  meutvoued  in  article  641 ;  and 
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upon  his  failure  so  to  declare 
and  specify,  the  executing 
ofBcer  may  seize  the  property 
in  possession  of  the  defendant, 
at  the  risk  and  peril  of  the 
latter.— 4  L.  C.  R.,  227. 

638*  The  seizure  of  im- 
moyeables  is  recorded  by  min- 
utes, which  mast  contain  : 

1.  Mention  of  the  title  under 
which  the  seizure  is  made  ; 

2.  Mention  of  the  defendant 
having  been  called  upon,  as 
T«q aired  by  the  preceding 
arncle ; 

3.  A  description  of  the  im- 
moveables seized,  indicating 
the  city,  town,  village,  parish 
or  township,  as  well  as  the 
street,  range  or  concession  in 
which  they  are  situated,  and 
the  nnmber  of  each  immovea- 
ble, if  there  exists  an  official 
plan  of  the  locality ;  if  not,  it 
mast  mention  the  coterminous 
lands.  If  the  property  to  be 
seized  consists  of  incorporeal 
rights,  saeh  as  rents,  leases,  or 
other  real  charges,  mention 
mast  be  made  of  the  title  un- 
der which  they  are  due,  with  a 
description,  as  above  mention- 
ed, of  the  real  property  charged 
with  the  same ; 

4.  Mention  that  the  minutes 
are  made  in  duplicate,  and 
that  one  duplicate  thereof  has 
been  delivered  to  the  judgment 
debtor,  either  personally  or  at 
his  actual  or  legal  domicile. — 
8  L.  C.  R.,  299 — C.  S.  L.  C, 
37,  s.  74,  §  4.— Pot.  P.O.  190-1, 

639<  The  seizing  party's 
domicile  is  elected  at  the 
sherifif's  ofBce,  without  its  be- 
ing necessary  to  elect  another, 
or  to  mention  it  in  the  minutes. 

64:0«  The  judgment  debtor, 


as  well  as  his  seizing  creditor, 
may  cause  the  ground  rents 
and  charges  upon  the  immove- 
ables seized  to  be  mentioned 
in  the  minutes ;  but  it  is  not 
necessary  to  mention  rents 
established  in  redemption  of 
seigniorial  rights,  and  any 
oppositions  filed  for  that  pur- 
pose cannot  retard  the  sale, 
but  must  be  returned  by  the 
sherifif,  and  no  costs  can  be 
obtained  thereon  by  the  op- 
posants. — G.  S.  L.  C,  c.  41,  ss. 
54,  55;  c.  85,  s.  6,  §  2. 

641.  No  minutes  are  ne- 
cessary in  suits  instituted  by 
building  societies  for  bringing 
to  sale  the  immoveables  sub- 
ject to  their  hypothec  or  right 
of  pledge,  nor  in  the  case  of 
article  907.— C  S.  L.  C,  c.  69, 
s.  14,  §  2. 

642.  [When  the  sheriff  has 
seized  an  immoveable  upon  a 
defendant,  he  cannot  seize  it 
again  at  the  suit  of  another 
creditor,  or  of  the  same  credi- 
tor for  another  debt,  as  long  as 
the  first  seizure  subsists  ;  but 
he  is  bound  to  note  any  subse- 
quent writ  of  execution  as  an 
opposition  for  payment  upon 
the  first  writ ;  and  in  such  case 
the  first  seizure  cannot  be 
abandoned  nor  suspended,  ex- 
cept in  consequence  of  opposi- 
tions applicable  as  well  to  the 
seizing  creditor  as  to  those; 
whose  writs  of  execution  have 
been  noted  as  oppositions,  or 
with  their  consent,  or  by  an 
order  of  a  judge.] — 9  L.  C,  R.,' 
pp.  69,  456. 

643*  [In  the  event  of  the 
seizing  creditor  abandoning 
the  seizure,  or  receivm^  '^^■^- 
ment  of  his  claim,  \XiQ  %^«x\^ 
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is  bound  to  continue  the  pro- 
ceedings in  the  name  of  the 
seizing  creditor,  and  at  the  cost 
of  the  judgment  creditors, 
whose  writs  have  been  noted, 
,in  order  to  satisfy  the  claims 
specified  in  the  subsequent 
writs  of  execution,  provided 
the  seizure  was  made  with  all 
requisite  formalities.] — 1  L.C^ 
R.,  96.— Pot.  P.  C.  210.— 1 
Pig.  756. 

644.  From  the  moment 
that  immoveables  have  been 
seized,  the  debtor  cannot,  on 
pain  of  nullity,  alienate  them. 
The  alienation  avails,  however, 
if  the  seizure  is  declared  null, 
or  if,  before  the  day  fixed  for 
the  sale,  the  purchaser  or  the 
debtor  pays  into  the  hands  of 
the  sheriff  a  sufficient  sum  to 
discharge  the  claims  of  the 
creditor  in  whose  name  the 
seizure  was  effected,  as  well 
as  the  claims  of  any  creditors 
whose  writs  of  execution  have 
been  noted,  and  the  amount 
thus  deposited  is  forth v^ith  paid 
by  the  sheriff  to  the  creditors 
entitled  to  it — C.  S.  L.  C,  c. 
47,  s.  1.— C.  P.  a,  686-7. 

645'  The  immoveables 
seized  remain  in  possession  of 
the  judgment  debtor  until  the 
adjudication. — [But  if  the  sale 
is  prevented  by  any  opposition, 
the  seizing  creditor  may,  ac- 
cording to  circumstances,  and 
in  the  discretion  of  the  court, 
obtain  the  appointment  of  a 
sequestrator  to  receive  the 
rents,  issues  and  profits  of  the 
immoveables.] — Ord.  1626,  art. 
157.— 1  Pig.  755.— C.  P.  C,  685. 
646.  The  judgment  debtor, 
cannot,  nor  can  any  other  per- 
ffon,  out  timber  on  the  property 


seized,  or  in  any  manner  dete- 
riorate the  same,  on  pain  of 
being  imprisoned  for  a  term 
not  exceeding  six  monthly 
under  a  rule  of  court  or  the 
order  of  a  judge  in  vacation. 
— C.  S.  L.  C,  c.  85,  8.  29.— C. 
P.  C,  683. 

647.  The  sheriff  may,  be- 
fore seizing  immoveables,  exaoi 
from  the  party  who  places  the 
writ  in  his  hands  the  sum  of 
four  dollars,  to  meet  the  first 
expenses  of  the  advertisement! 
hereinafter  required. — C.  S.  L. 
0.,  c.  85,  s.  6. 

§  2.  0/  advertiaementa, 

648.  The  sheriff  is  bound 
to  advertise  in  the  Quebee  C^- 
cial  OazettBt^  in  the  French  and 
English  languages,  three  sepa- 
rate times  within  the  space  of 
four  months  from  the  date  of 
the  first  publication,  the  sale 
of  immoveables  seized. 

The  advertisement  must  con- 
tain : 

1.  The  number  of  the  eansa 
and  the  nature  of  the  writ» 
whether  Ji^ri  facias  or  any 
other ; 

2.  The  names  and  surname 
of  the  plaintiff  in  the  suit,  or  if 
there  are  several  plaintiffs,  a 
designation  of  the  first  named 
in  the  writ,  with  an  indicati<« 
that  there  are  others ; 

3.  The  names  and  surname 
of  the  defendant  in  the  suit,  fx 
if  there  are  several  defendants, 
a  designation  of  the  one  first 
named  in  the  writ,  with  an  in- 


*  SI  Vio.,  Q.  13»  s.  4,  Q. 


dtostlon  that  there  am  otbera. 
— li  ths  plmintiff  or  defendant 

itlt  eaffloient  to  state  that  he 
it  acting  as  tntoi  tc  the  mmoi 
ohlUrBn  of  the  deoeased  psT- 
lou,  without  deaignatitig  the 
niooTi  by  nsma  ; 

4.  A  designation  of  tha  im- 
moveablaa,  or  of  the  rests,  as 
the  oasE  may  be,  as  ioseried 
la  the  minatet  of  the  charges 
Ihgieinmsntianed.and  of  thos 
al30  which  the  seizing  parly  ha 
reqneated  in  writing  to  haT 
inierted,  and  mentioning  upo 
which  of  the  defendants  th 
property  is  teizcd  ; 

£.  Tha  time  and  place  a 
which  the  immoveables  or  rent 
will  be  put  Dp  for  sale  and  ad- 
Judged; 

0.  The  date  at  nhich  the 
writ  of  eieoution  is  returnable 
Into  oonrt.— C.  S.  L.  C,  e.  8S. 
Bl.  4,  g  I  2,  10,  11,  &  schedule 
A.— C.  P.  C,  efl0-l-2-3-fl. 

Tic  fheHf  thai!  »™rf  a  jirinf.d 
tops  of  llu  adTerliiemtnl  pre- 
tcnbtd  ij  article  648,  of  the 
Code  a/  Civil  Procedun,  to  each 
igpolhtcarg  creditor,  whott  ad- 
drcH  it  gittn  in  the  Utt  /ur- 
itUktd  iy  tie  regitlrar,  lirottgh 
lie  pott  at  leail  one  month  be/are 

tkc  day  fixed  for  tbi  tale 11 

Vlcfl.  16,  >.  4. 

649-  The  advertisements  of 
AeritTs  sales  mast  be  printed 
oonsecutively  and  be  preceded 
bj  a  notice  according  to  form 
34  in  the  appendix  to  this 
oode,*  or  any  other  form   of 

*  Form  No.  Zi.—Adterii>enieal 
0/  ShtHf  ;  .ale. 
Public  noUcg  ic  hereby  given, 
titat  the  nndermentioned  lands 


Hchednle  A. 

€50.  The  sheri 
if  the   eeianre    is 


re  by  required  to  make  tl 
positions  to  withdraw,  to 


s  to  the  sale,  except 
■  venditio-^i  c;cpona,. 
ed  to  be  filed  with 
igned,  at  his  offiae, 
to  the  fifteen  days 
ding  the  day  of  sale, 
s  for  payment  may 


A.  B.  of  the  city  of ,  in 

the  eonnty  of ,  in  the  dis- 
trict of ,  against  C.  D.,  of 

,  In  the  county  of ,  In 

the  district  of  (a«  the  caie  mag 
be"),  (intert  the  d^tcription  of 
the  land  or  other  immoseable 
property,  the  pariah,  teiffniory 
lovntkip,  and  the  eoniUy  and 
itriot  in   ahiek  the  tame  it 

uate), in  the  eounty,  *o., 

unded,  ke.     To  be  sold  at 

— ,  on  the day   of , 

o'clooklathe(farenDon)j 

)  gaid  writ  returnable  on  the 

—day  of next. 

A.  B.,  Sheriff. 
>.  Venditioni  Exponot, 

..         A(«,J«ri/acln». 
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parish,  cause  the  advertise- 
ment prescribed  by  the  two 
preceding  articles  to  be  pub- 
lished and  posted,  on  the  third 
Sunday  before  the  day  fixed 
for  the  sale,  at  the  door  of  the 
church  of  the  parish  in  which 
the  property  seized  is  situated, 
immediately  after  morning 
service. — C.  S.  L.  C,  c.  85,  ss. 
4,  10.— 27  &  28  Vic,  c.  39,  s.  1. 
Within  one  month  after  having 
advertised  the  sale  of  immove- 
ableSf  the  sheriff  shall  apply  to 
the  registrar  of  the  registration 
division  icherein  such  immove- 
ables are  situate,  for  a  list  of  the 
addresses  which  may  have  been 
notified  to  him,  and  the  registrar 
shall  forthwith  transmit  such 
list  to  the  sheriff. — 41  Vic, 
(1878)  c  15,  s.  3,  Q. 

§  3.  Of  op2)OHitions  to  the  seizure 
and  sale  of  immoveables. 

651.  The  sheriflF,  in  the  ab- 
sence of  any  consent  on  the 
part  of  the  seizing  creditors, 
cannot  stop  the  sale  of  im- 
moveables, except  upon  a 
judge's  order,  or  upon  the 
filing  of  an  opposition,  accom- 
panied with  an  affidavit  on  the 
part  of  the  opposant  that  all 
the  allegations  in  the  opposi- 
tion are  true,  to  the  best  of 
the  deponent's  knowledge  and 
belief,  and  that  the  opposition 
is  not  made  with  intent  un- 
justly to  retard  the  sale  but 
solely  to  obtain  justice. — C.  L. 
C.  R.,  431,  479.-7  do.  130.— 8 
R.  of  P. 

652.  Every  opposition  to 
the  seizure  and  sale  of  im- 
moveables  or  rents   mast  bo 


filed  at  the  latest  on  the 
fifteenth  day  before  that  fixed 
for  the  sale. — No  oppoeitioii 
filed  after  this  period  can  stop 
the  sale ;  but  if  the  object  of 
the  opposition  is  to  withdraw, 
in  whole  or  in  part,  the  im- 
moveable or  the  rent  under 
seizure,  or  to  impose  upon  the 
purchaser  some  charge  which 
would  be  destroyed  by  a 
sheriff's  sale,  such  opposition 
has  the  effect  of  an  opposition 
for  payment  out  of  the  moneys 
levied. — The  sheriff  in  all  oases 
is  bound  to  return  such  oppo- 
sitions into  court. — C.  S.  L.  C., 
c  85,  s.  15. 

653.  Notwithstanding  the 
filing  of  any  opposition  to  iOie 
seizure  or  sale  of  immoveables 
or  rents,  the  sheriff  is  bonnd 
to  continue  the  publioatioiifl 
hereinabove  described;  baths 
cannot  in  such  case  proceed 
with  the  sale  without  an  order 
from  the  court. — Nevertheless 
when  the  opposition  is  founded 
upon  grounds  which  only  go  to 
reduce  the  amount  claimed, 
the  plaintiff,  upon  giving  the 
opposant  notice  that  he  admits 
his  opposition,  may  proceed  to 
the  sale  in  conformity  with  the 
conclusions  of  such  opposition* 
— C.  S.  L.  C,  c.  85,  s.  17,  §  3. 

654.  Every  opposition  must 
be  delivered  to  the  sheriff,  and 
the  return  of  its  service  upon 
him,  if  it  is  required,  must  be 
made  at  the  foot  of  a  copy 
thereof. 

655.  Saving  the  provisions  of 
article  652  the  sheriff  is  bonnd 
to  return  into  court,  within 
twenty  four  hours,  any  opposi- 
tions to  the  seizure  ana  sale 
duly  served  upon  him,  together 


COVPULSORT  EXECUTION  OP  JUDQXBNTS. 


103 


with  the  writ  of  execution,  all 
his  proceedings,  including  a 
duplicate  of  the  advertisement 
published  in  the  Quebec  Official 
Gazette,  and  a  certificate  of 
the  oral  publication  if  it  has 
taken  place. — Ibid.  a.  16. 

656*  Every  party  who"  op- 
poses unsuccessfully  the  sale 
of  an  immoveable  or  of  a  rent 
under  seizure,  is  liable  towards 
the  party  seizing  and  the  de- 
fendant, not  only  for  the  costs 
incurred  upon  his  opposition, 
but  also  for  all  damages  re- 
sulting therefrom,  including 
interest  upon  the  amount  due 
to  the  plainti£f,  for  the  time 
-during  which  the  sale  was 
stopped. — Ibid,  8.  17. 

0/  Oppositions  to  Annul. 

657.  The  party  whose  im- 
moveables or  rents  arc  seized 
may  oppose  the  seizure  or  the 
sale  tnoreof,  whether  his  op- 
position be  founded  on  matters 
of  form  or  on  matters  of  sub- 
stance. —  Third  parties  may 
likewise  file  similar  oppositions 
when  they  have  an  actual  in- 
terest therein.  —  Pot.  P.  C, 
206-7. 

Of  Oppositions  to  Withdraw. 

658.  Oppositions  to  with- 
draw may  be  filed  by  third 
parties  who  claim  as  their  pro- 
perty part  of  any  immoveable 
4»r  rent  under  seizure. — Pot. 
P.  C.  208. 


Of  Oppositions    to    Secure 
Charges. 

659*  Oppositions  to  secure 
charges  may  be  filed  by  a  third 


party  when  an  immoveable 
under  seizure  is  advertised  to 
be  sold  without  mention  being 
made  of  some  charge  with 
which  the  immoveable  is  bur- 
thened  in  his  favor,  and  from 
which  it  might  be  discharged 
by  a  sheriflF's  sale. — Pot.  P  C. 
208. 

Such  oppositions  are  un- 
necessary and  cannot  be  re- 
ceived : 

1.  For  the  purpose  of  secur- 
ing servitudes. 

2.  For  the  purpose  of  secur- 
ing dues  or  rents  created  in 
the  place  of  seigniorial  rights. 
— C.  S.  L.  C,  c.  36,  s.  27  J  c. 
41,  s.  54. 

Of  Oppositions  to  Charges  upon 
Immoveables  under  Seizure. 

660.  Any  person  aggrieved 
by  reason  of  an  immoveable 
being  advertised  as  subject  to 
a  charge  which  prejudices  his 
claim,  may  file  an  opposition  to 
the  end  that  the  property  be 
not  sold  subject  to  such  charge, 
unless  good  and  sufiieient  sure- 
ties be  given  him  that  it  will 
be  sold  at  a  suflBcient  price  to 
ensure  payment  of  the  amount 
due  him. — This  opposition  may 
likewise  bo  made  either  by  the 
seizing  creditor,  or  by  the  judg- 
ment debtor,  when  the  mention 
of  such  charge  has  been  made 
without  the  participation  of 
the  opposant. 

§  4.  General  provisions. 


661.  The  proceedings  upon 
oppositions  to  the  seizure  ot 
sale  of  immoTea\>\Q&  ot   t^tiXa 
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are  the  same  as  those  upon 
oppositions  to  the  seizure  or 
sale  of  moveables. 

662.  When  oppositions  are 
decided  before  the  day  fixed 
for  sale,  if  the  seizure  is  not 
set  aside,  the  sheriff  on  the  day 
of  sale  may  proceed  upon  the 
writ  in  accordance  with  the 
judgment  of  the  court. — But  if 
the  oppositions  are  not  decided 
until  after  the  day  fixed  for  the 
sale,  the  sheriff  can  only  pro- 
ceed to  sell  under  a  writ  of 
venditioni  exponas,  and  in  con- 
formity with  the  conditions 
therein  mentioned. — C.  S.  L.C., 
c*  85,  s.  22. 

663.  The  writ  of  Yenditionl 
exponas  orders  the  sheriff  to 
proceed  with  the  sale  of  the  im- 
moveable or  of  the  rent  under 
seizure,  after  one  publication  in 
French  and  English  at  the 
church  door,  on  the  third  Sunday 
before  the  sale,  and  two  ad- 
vertisements in  the  Quebec  Offi- 
cial Gazette,  each  such  advertise- 
ment containing  the  information 
required  by  article  648.  —  34 
Vic,  c.  4,  8.  7,  Q. — It  contains 
moreover  such  other  conditions 
as  the  court  directs  respecting 
the  sale  of  the  immoveable  or 
the  rent. — G.  S.  L.  C,  c.  85,  s. 
22.-27  &  28  Vic,  c  39,  s.  1. 

664.  When  all  the  adver- 
tisements and  publications  re- 
quired by  law  upon  the  first 
writ  have  been  duly  published 
and  made,  the  execution  of  a 
writ  of  venditioni  exponas  can- 
not be  stopped  by  opposition, 
unless  for  reasons  subsequent 
to  the  proceedings  by  which 
the  sale  was  stopped  in  the 
first    instance,    and     upon     a 

Jadge*a  order. — C.  S.  L.  C,  c. 


85,  s.  15,  §  2.-6  L.  C.  R.,  428^ 
7  do.,  130.— 9  do.,  447.— 10  do., 
333. 

This  article  applies  to  exeeu- 
tions  against  moveables.  —  34 
Vic,  c.  4,  8.  8,  Q. 

§  5.  Q/*  bidding  and  aals, 

66 5 •  Bids  may  be  given  iff 
writing  at  the  sheriff's  office  at 
any  time  after  the  seiinre,  ex- 
cept during  the  eight  days 
previous  to  the  day  fixed  in  the 
sheriff's  advertisement  for  the 
sale  of  the  immoveable  or 
rent,  either  upon  the  writ  of 
fferi  facias  when  the  sale  has 
not  been  stopped,,  or  upon  the 
venditioni  exponas,  if  tbe  sale 
was  prevented  from  taking 
place  according  to  notice 
under  the  fieri  /acta*.— 27  k 
28  Vic,  c  39,  s.  4. 

666.  Such  bids,  if  made  by 
a  creditor  of  the  judgment 
debtor,  must  be  accompanied 
by  an  affidavit,  sworn  to  be- 
fore a  judge,  the  prothono- 
tary,  a  commissioner  of  the 
superior  court,  or  before  the 
sheriff,  who  is  authorized  to 
administer  such  oath,  stating 
the  nature  and  amount  of  his 
claim,  and  declaring  that  they 
are  made  in  good  faith,  and 
not  to  delay  the  proceedings. 
—Ibid,  §  2. 

667.  Such  bids  by  a  person 
who  is  not  a  creditor,  must  bo 
accompanied  with  an  affidavit* 
sworn  to  in  the  manner  stated 
in  the  preceding  article,  stat- 
ing that  they  are  made  in 
good  faith,  and  not  for  the 
purpose  of  delaying  the  pro- 
ceedings ',  and  the  sheriff  may» 
if  he  thinks    fit,    require    se* 
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Purity  from  such  bidder,  or  a 
deposit  of  a  sufficient  sum  to 
coyer  the  costs  incurred  by 
the  seizing  party  up  to  the 
time  of  such  bid,  and  the  costs 
of  a  resale  upon  false  bidding, 
in  case  it  should  be  necessary. 
—Ibid,  §  3. 

668*  Every  such  bid  must 
be  in  writing,  and  must  indi- 
eate: 

1.  The  name  of  the  case  in 
which  it  is  made,  and  the 
names,  quality  and  residence 
of  the  bidder ; 

2.  The  immoveable  or  rent 
bid  npon ; 

3.  The  amount  offered. — It 
mast  be  signed  by  the  bidder 
or  be  in  the  form  of  a  notarial 
i>rigmal.—Ibid,  §  §  4,  5. 

669.  The  sheriff  is  bound 
to  endorse  on  each  such  bid 
the  date  of  its  filing,  and  to 
return  it  into  court  with  all 
his  other  proceedings. —76tej^, 
§6. 

670.  The  sheriff  is  bound 
to  furnish  the  ofScer  by  whom 
the  sale  is  to  be  made,  with 
a  list  of  such  bids  as  have 
been  filed  under  the  provisions 
of  the  above  articles.— i6ic^, 
S.12. 

671.  Immoveables  under 
seisore,  that  are  held  in  free 
and  common  soccage,  or  other- 
wise than  en  roture  or  en  franc- 
alleu  roturier,  and  those  which 
are  situated  in  the  district 
of  Gasp^,  under  whatever 
tenure  they  are  held,  can  only 
be  offered  for  final  bidding 
and  adjudication  at  the  re- 
gistry office  for  the  registra- 
tion division  in  which  they  are 
situate.  —  Those  which  are 
situated  in  the  city,  town,  or  J 


chief- place  where  the  sheriff's 
office  is  kept,  or  within  the 
suburban  limits  (hanlieue^ 
thereof  must  be  bid  upon 
and  sold  at  the  sheriff's  office. 
— AH  other  immoveables  must 
be  bid  upon  and  sold  at  the 
door  of  the  parish  church  or 
the  locality,  where  they  are 
situated. — G.  S.  L.  C,  o.  85, 
s.  4 — 27  &  28  Vic,  c.  39,  s  3. 

672.  The  sale  cannot  take 
place  on  a  Sunday,  on  pain  of 
nullity.— C.  S.  L.  C,  c.  23,  s. 
1,§2. 

673.  On  the  day  and  at  the 
place  appointed  for  the  sale, 
the  officer  conducting  the  same, 
after  reading  the  notice,  the 
charges  and  conditions  of  the 
sale,  and  the  bids  filed  in  the 
sheriff's  office,  offers  the  im- 
moveables for  sale,  taking  as 
an  upset  price  the  highest  bid 
filed  with  the  sheriff,  if  any 
were  so  filed — 27  k  28  Vic,  c 
39,  s.  4,  §  7. 

674'  No  bid  can  be  received 
unless  the  bidder  declares  his 
names,  quality  or  occupation, 
and  residence,  and  minutes  are 
taken  of  the  bids  received. 
Every  bid  implies  an  under- 
taking to  buy  the  property  at 
the  price  of  such  bid,  subject 
to  the  condition  that  no  higher 
valid  bid  will  be  given. — Pot., 

P.  C,  218.— C.  P.   C,   704 

H^ric :  Vente  des  Imm.,  pp, 
184-5. 

675'  The  conditions  of  the 
sheriff's  sale  must  express  all 
those  contained  in  the  preced- 
ing article,  in  articles  687, 688, 
707,  708,  and  in  the  advertise- 
ments. 

676.  The  party  upon  whom 
the  property  ia  sold,  ii  t^w^oti- 
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ally  liable  for  the  debt,  cannot 
become  purchaser  nor  bid, 
neither  can  the  persons  men- 
tioned in  article  1484  in  the 
CJivil  Code,  nor  can  the  sheriflf 
or  other  ofScer  entrusted  with 
the  sale.— Pot.  P.  C,  218,  220. 
— H^ric,  Vte  des  Imm.  pp. 
180-1.— C.  P.O.  711. 

677.  Verbal  bids  may  be 
made  by  proxy. — Pot.,  P.  C. 
223. 

678.  The  officer  conducting 
the  sale  must  require  from 
every  bidder,  before  he  receives 
his  bid,  a  deposit  of  a  sum  of 
money  equal  to  the  costs  then 
due  to  the  seizing  party  upon 
the  judgment  and  seizure,  in 
the  following  cases : 

1.  In  all  cases  wherein  the 
sale  has  been  stopped  by  an 
opposition ; 

2.  In  cases  of  resale  upon 
false  bidding,  if  the  court  has 
imposed  that  condition  at  the 
instance  of  some  party  to  the 
suit.— C.  S.  L..C.,  c.  85,  ss.  18, 
22. 

679.  The  court  may  also 
order  such  deposit  or  payment 
in  any  case  where  the  party 
seizing,  or  his  attorney,  de- 
clares upon  oath  that  he  is 
credibly  informed,  and  believes 
that  the  defendant,  with  a  view 
to  retard  the  sale,  will  cause 
the  immoveable  to  be  adjudged 
to  some  insolvent  or  unknown 
person. — Ibid,  ss.  18,  20. 

680.  In  any  case  wherein 
two  resales  upon  false  bidding 
have  taken  place,  the  court 
may,  upon  application  of  any 
interested  party  order  that 
every  bidder  shall  be  required 
to  deposit  or  pay  a  sum  equal 
to  one  third  or  the  debt  due  to 


the  seizing  party,  in  prinoipaiy 
interest  and  costs,  but  not  in 
any  case  exceeding  four  hnn-* 
dred  dollars. — IHd,  s.  20. 

681.  In  the  cases  mention- 
ed in  the  three  preceding 
articles,  the  officer  conduoting 
the  sale  may,  with  the  oonaent 
of  the  plaintiff,  or  of  any  person 
authorized  by  him,  receive  the 
bid  of  any  bidder  without 
requiring  the  prescribed  de- 
posit; and  such  consent  muft 
be  in  writing  or  given  in  pre- 
sence of  two  competent  wit- 
nesses whose  names  sueh 
officer  must  enter  in  his  return. 
—Ibid,  ss.  21,  23. 

682.  If  the  bidder  fails  to 
deposit  forthwith  the  amount 
required,  his  bid  is  disregard- 
ed, and  the  proceedings  ftre 
resumed  upon  the  previous 
bid. — Ibid  s.  19. 

683-  The  sheriff,  or  other 
officer  conducting  the  sale,  is 
bound,  immediately  after  the 
adjudication,  to  refund  to  every 
bidder  except  the  purchaser, 
the  amount  deposited  by  each, 
and  the  deposit  made  by  the 
purchaser  is  retained  as  part 
of  the  purchase  money. — Ibid. 
s.  24. 

684.  [The  adjudication  of 
an  immoveable  cannot  be  made 
before  the  expiration  of  a 
quarter  of  an  hour  from  the 
time  at  which  it  was  put  up 
for  sale,  and  after  that  delay, 
the  officer  before  adjudging  it 
must  receive  all  other  bids 
offered.]  — Ueric.  Vte  des  Imm. 
187.— C.  P.  C.  706. 

685.  The  property  must  bo 
adjudged  to  the  highest  and 
las<t  bidder.— Pot,  P.  C.  220. 

686.  A  person  who  has  pur- 
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chased  as  proxy  for  another, 
is  bound  to  furnish  the  sheriff, 
^  within  three  days,  with  the 
n^ines,  quality  and  residence 
of  his  principal,  and  his  power 
of  attorney,  or  a  ratification  of 
tis  bid  and  purchase;  in  de- 
fa  It  whereof  he  is  held  to 
have  purchased  in  his  own 
name. — He  is  likewise  held  to 
have  purchased  in  his  own 
name,  if  the  person  for  whom 
he  acted  is  not  known,  cannot 
be  found,  is  notoriously  insol- 
vent, or  is  incapable  of  being 
purchaser. — Pot.,  P.  C.  223. — 
Heric,  Vte  des  Imm.  188. 

GS*?'  The  purchaser  is 
bound  to  pay  the  purchase 
money,  or  the  balance  thereof, 
vrithin  three  days,  after  which 
delay  he  is  bound  to  pay  in- 
terest— C.  S.  L.  C,  c.  85,  s. 

18 Pot.  P.  C.  225. 

688.  Nevertheless,  the 
plaintiff  or  any  other  creditor 
whose  claim  is  mentioned  in  the 
certificate  of  hypothecs  herein- 
after mentioned,  or  who  has 
filed  an  opposition  in  the  hands 
of  the  sheriff,  may,  on  becom- 
ing purchaser,  retain  the  pur- 
chase money  to  the  extent  of 
his  claim,  until  the  judgment 
of  distribution,  provided  he 
famish  the  sheriff  with  good 
and  sufficient  sureties  for  all 
damages  that  might  result  to 
any  party  interested,  in  the 
event  of  the  non-payment  of 
such  sum  as  the  court  may 
order  such  purchaser  to  pay 
Into  the  hands  of  the  sheriff. — 
C.  S.  L.  C,  c.  85,  ss.  12, 13. 

689*  Upon  payment  by  the 
purchaser  of  the  price  of  the 
adjudication,  or,  if  he  is  a 
creditor,  of  so  much  thereof  as 


he  is  not  entitled  to  retain,  the 
sheriff  is  bound  to  give  such 
purchaser  a  deed  of  the  sale 
made  to  him.  — Ibid,  s.  12. 
Such  deed  must  contain : 
1.  A  designation  of  the  writ 
under  which  the  sale  took 
place ; 

'2.  The  number  of  the  cause, 
and  the  names,  surnames,  ad- 
ditions and  residence  of  the 
parties ; 

3.  A  description  of  the  im- 
moveable seized ; 

4.  A  statement  that  all  the 
formalities  prescribed  by  law 
have  been  observed ; 

5.  The  time  and  place  at 
which  the  property  was  ad- 
judged; 

6.  The  conditions  of  the  sale 
including  those  mentioned  in 
articles  707  and  708; 

7.  A  statement  of  the  price 
at  which  the  property  was  ad- 
judged and  how  it  was  paid; 

8.  A  conveyance  of  all  the 
rights  of  the  judgment  debtor 
upon  the  immoveable. 

§  6.  Of  resale  for  faUe  hiddimj. 

690.  Upon  the  sheriff's  re- 
turn that  a  purchaser  has  not 
paid  the  whole  or  a  balance  of 
his  purchase  money,  nor  given 
security  when  he  may  lawfully 
do  so,  the  plaintiff  may  demand 
that  the  immoveable  of  which 
the  purchase  money  thus  re- 
mains due  be  resold  for  false 
bidding  upon  the  purchaser 
thus  in  default.  This  is  done 
by  a  petition  served  upon  the 
latter  with  the  delays  required 
for  ordinary  summonses  ;  and 
if  the  purchaser  does  not  reside 
or  has  no  domicW©  m  VNv*  ^%- 
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triot  where  the  adjudication 
took  place,  the  serrice  may  be 
efifeoted  at  the  office  of  the 
prothonotary  of  the  court  from 
which  the  seizure  issued. — 
Ibid,,  ss.  18,  26. 

691.  If  the  seizing  party 
fails  to  proceed  against  the 
purchaser  within  a  reasonable 
time,  any  other  creditor  whose 
claim  appears  upon  the  record, 
or  the  defendant,  may  demand 
the  resale ;  but  the  purchaser 
cannot  be  held  liable  for  the 
costs  of  more  than  one  of  such 
proceedings,  and  that  of  the 
seizing  party,  or,  in  his  default, 
the  one  first  served,  has  the 
preference  over  the  others, 
provided  the  creditor  follows  it 
up  with  proper  diligence. — 10 
L.  C.  R.,  457. 

692.  The  proceedings  upon 
an  application  for  resale  for 
false  bidding  are  summary,  and 
no  written  contestations  can  be 
had  thereon  without  leave  of 
court. 

693.  In  all  cases  the  false 
bidder  is  liable  for  all  damages 
and  interest  accruing  to  the 
judgment  creditors,  or  to  the 
defendant,  from  his  failure  or 
delay  to  pay  the  purchase 
money,  and  he  is  moreover 
bound  to  pay  the  diflFerence 
between  the  amount  of  his  bid 
and  the  price  brought  by  the 
actual  sale,  if  such  price  be 
less,  without  any  right,  if  the 
price  be  greater,  to  the  excess, 
which  goes  to  the  benefit  of  the 
judgment  debtor  and  his  credi- 
tors.—C.  S.  L.  C,  0.  85,  ss.  18, 
25.— Pot.,  P.  C.  225-6. 

B9^.    The  purchaser  may 


prevent  the  resale  for  false 
bidding  by  paying  into  the 
hands  of  the  sheriff,  before- 
such  sale,  the  amount  of  the 
purchase  money,  with  the  in- 
terest accrued  thereon  sino^ 
the  purchase,  and  all  costs  in- 
curred by  reason  of  his  default. 
—Pot.,  P.  C.  226 — 2  L.  C.R., 
125. 

695.  If  the  price  of  the 
resale  is  not  sufficient  to  cover 
the  amount  of  the  first  por- 
ch ase,  with  interest  thereon, 
and  the  costs  incurred  on  the 
resale,  the  false  bidder  may  be 
held,  even  by  coercive  impris- 
onment, to  pay  the  differencCf 
upon  an  application  to  thiA 
effect,  made  oy  any  party  to 
the  suit,  in  the  same  rorm  and 
manner  and  under  the  same 
conditions  asthatforaresale.* 
— C.  S.  L.  C,  c.  85,  ss.  18,  25, 
26.— Pot.,  P.  C.  226.— C.  P.  C, 
710. 

696.  Resale  for  false  bid- 
ding can  only  take  place  upon 
a  writ  of  venditioni  exponaa, 
ordering  the  sheriff  to  proceed 
with  the  sale  upon  such  con- 
ditions as  are  fixed  by  the 
court. — The  writ  is  subject  to 
the  formalities  mentioned  in 
article  663,  and  must  contain 
a  summary  of  the  judgment 
ordering  the  resale  for  false 
bidding. 


*  But  this  coercion  does  not 
lie  for  the  costs,  but  only  for 
the  difference  of  price.  The 
Trust  &  Loan  Co.,  &  U.  C.  vt. 
Doyle  et  al,  &  Stanley,  3  L.  C. 
J.,  p.  302. 
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5  ^.  Of  the  return  ef  writs  of 
exeeution. 


697.  [The  sheriflf  in  whose 
hands  a  writ  has  been  placed 
in  order  to  the  sale  of  the  im- 
moveables   of    a    debtor,    is 
bound,  on  pain  of  being  liable 
for  all  costs  and  damages,  to 
return  such  writ  on  the  day 
appointed,    together    with    a 
certificate  of  his  proceedings, 
the  minutes  of  seizure,  a  du- 
plicate of  the  advertisements, 
with  a  certificate  of  their  pub- 
lication and  of  the  oral  publi- 
cations,   the    minutes  of  the 
bidding,  the  conditions  of  sale, 
a^  statement   of  his  fees  and 
diflbursements,  taxed  in  con- 
formity with  article  705,  the 
certificate   of    the    hypothecs 
charged  upon  the  immoveable 
seized,  and  all  oppositions  and 
claims  placed  in  his  hands,  or 
writs  of   execution  which  he 
-has  noted  as  oppositions. — If 
there  be  a  return  of  nulla  bona 
it  must  be  made  forthwith  with- 
'ont  waiting  until  the  day  fixed 
Jfor  the  return  of  the  writ. — 
If  the  debtor  is   an  insolvent 
trader,  the  moneys  must,  on 
application  to  that  eflFect,  be 
l^ven  into  the  hands  of  the 
assignee    lawfully    appointed, 
together  with  the  certificate  of 
hypothecs.]— C.  S.  L.   C,  c. 
36,  s.  26  ;  c.  85,  s.  8. 

698.  If  the  sheriff  has  been 
unable  to  procure  a  certificate 
of  the  hypothecs  before  the 
day  fixed  for  the  return  of  the 
writ,  he  must  mention  the  fact 
and  file  the  certificate  after- 
wards as  soon  as  he  obtains 
it. — Ibid, 

699.  As  soon  as  itnmove-  j 


ables  have  been  adjudged,  the 
sheriff  must  procure  from  the 
registrar  of  the  registration 
division  in  which  each  immove- 
able is  situated,  a  certificate 
of  the  hypothecs  charged  upon 
such  immoveable,  and  register- 
ed up  to  the  day  of  sale  ;  which 
certificate  the  registrar  is 
bound  to  furnish  on  payment 
of  the  fee  established  by  order 
of  the  Governor  in  Oouncil. — 
The  word  "  hypothecs,"  as  re- 
gards this  Qertificate,  includes 
privileges  and  all  other  charges 
upon  real  estate.* — C.  S.  L.  C, 
0.  36,  ss.  26,  32. 

700.  The  certificate    must 
contain  : — All    hypothecs    re- 
gistered against  the  property, 
as  soon  as  hypothecs  shall  be 
thus  registered,  when  the  plan 
and  book   of   reference   shall 
be  in  force  in  the  registration 
division ;  all  hypothecs  regis- 
tered against  the  parties  who, 
during  the  ten  years  previous 
to  the  sale,  were  owners  of  the 
immoveable  ;    and    all    such 
anterior    hypothecs    as    were 
registered    anew  during   that 
period. — It  must  also  contain 
the  date  of  the  act  registered 
as  creating  or  evidencing  such 
hypothec,  the  date  of  its  re- 
gistration, the  names,  occupa- 
tion and  residence  of  the  cre- 
ditor and  the    name  of    the 
notary  or  notaries  before  whom 
the   act  was  passed,  if  it   is 
notarial;  it  must  specify,  when 
several  immoveables  are  seized, 
which  of  them  is  affected  by 
each  hypothec,  mentioning,  as 


*  See  note  to  arts :  64S  WiA. 
650. 
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tegsrde  eiwh  hypotheo,  BTsrj 
p&Tllal  pay  meat  regiBtered, 
and  the   amount   In   piincipal 

appearg  to  be  due  ;  aad  if  the 
regiitratioD  of  a  hypothec  has 

muat  mention  both   the   regie- 

the  registrar  maet  not  inaluda 
hjpothaoa  which  appear  by  his 

nd  Di  nhoily  diachftrgodj  and 
in  searching  for  tha  hypothecs 
the  registrar  muat  not  go 
beyond  the  date  of  a  sheriCa 
titie,  a  aaio  in  bankruptcy  cr 
by  forced  lieitation,  or  of  any 
otber  saie  having  the  effect  of 
a  sheriff's  sale,  or  of  a  judg- 
ment of  confirmation  of  title, 
with  regard  to  the  immoveable 
in  question,  and  «hioh  has 
been  registered ;  eicept  aa  to 
bypotheca  which  are  not  by 
such  means  diacharged  or  ex- 
tinguished.—If  there  is  no 
hypotheo  ragislcred,  or  if  all 
tbe  hypothecs  registered  ap- 
pear to  have  been  extinguished 
OT  diacharged,  be  must  state  so 
'-'■ *— C.S.L.C., 


•form  Xo.  36.— (/a  cann^aion 
«tith  orliefes  JOO,  936,  955.) 
Certificate  of  the  Registrar. 


the  prorisions  of  tbe  Coda  of 
Proeedare  of  Lower   Ca- 
re quired     to     grBDt    a 
laate,  at  the  inaCanoo  of 

of ,  (Bsqnire,  or  <u 

:y  be)  the  applicant 


nof— 


Privilegea  and  Hypolbeos  re- 
gistered in  my  office,  which  do 
not  appear  by  tbebooka  therein 
to  have  been  wholly  diacharg- 
ed, and  of  which  I  am,  under 


1,  :T,  AsobedDlaB. 


701.  If  the  registrar  BUiBOt 
scertaiu  from  the  booki  and 
ocumenta  in  hia  office,  what 


mag  be)  the  applieant 
in  the   anneiad  notiee 


of  applio, 
of    titie  — o 
Sheriff  of  t 


Fir^t.  Agflintt  the  property  W 
which  the  judgment  of  COE- 
firmatlon— or  the  eaid  noOce 
of  sheriff-B  sale- or  the  said 
noticeoflioitation  ia  to  ap- 


n  of  tl 


aid  a.  £ 


the  following,  vi 

oreated  by  a  (rfoicrijiiioB  of 

intirtimeni)   between and 

(««me,  and  qrj^lUU.  «/ 

jmrtieii)  bearing  date  the — 
day  of^ 18—,  and  regis- 
tered on   tbe  —  day   of 

18 — .passed    (if  the  imi™- 

mewf  he  nnw^ioi)  before 

notary   puhlio   aod  hia  eol- 

ieague,  at ,  as  to  whioh 

no  disoharge  is  reristared 
i',y  d.  tkt  ca>«  mas  ^',  "•'"- 

Tfji,i'trcd,)     and     tbe     Bom 
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moveable  during  the  ten  years 
which  preceded  the  sale,  ho 
must  diligently  enquire  of  the 
neighboring    proprietors    and 

which  appears  to  be  due  for 
principal  and  interest  secur- 
ed by  which  hypothec  ap- 
pears to  be  $ ,  and   the 

registration  of  which  hypo- 
thec has  not  been  renewed 
{or  was   renewed  on   the — 

day   of 18 — ,  aa  the  case 

may  5  c.)  And  so  on  in  the 
same  form  for  any  other  pri- 
vileges or  hypothecs  regis- 
tered against  such  property. 
Secondly.  Against  parties  who, 
within  ten  years  next  pre- 
ceding the  date  of  the  regis- 
tration of  the  title  sought  to 
be  confirmed  as  aforesaid, — 
or  next  preceding  the  date 
of  the  notice  of  sheriff's 
sale, — or  next  preceding  the 
date  of  the  notice  of  sale  by 
licitation  (a«  the  case  may 
he,) — or  next  preceding  the 
date  of  the  application  of  the 
said  G,H. — have  been  owners 
of  the  said  property,  the  fol- 
lowing, viz : — 
A  hypothec  created,  <feo.,  (as 

under  next  preceding  head.) 
Thirdly.     In  case   of    demand 
of  certificate    under     article 
2177    of    the     Civil     Code.) 

Against  G.  H.,  of ,  &c., 

,  the  immediate  author 

of  the  party  who  owned  the 
said  property  at  the  com- 
mencement of  the  said  ten 
years,  the  following,  viz  : 

A  hypothec  created,   &c.,    (as 
under  preceding  heads.) 

If  there  is  no  privilege  or  hy- 
pothec  required  to  he  certi- 


other  persons  well  acquainted 
with  the  property,  and  such 
persons  are  bound  to  give  him, 
in  writing  and  under  oath,  guch 


fied  under  any  one  or  more 
of  the  foregoing  heads,  the 
Registrar   will   instead  of 
the  words,  "  the  following, 
viz  : "     insert      the     toord 
"None." 
Until  plans  and  hooka  of  re- 
ference,  under  articles  2168 
and  2169  of  the  Civil  Code, 
are  in  force  in  the  county 
or    registration     division, 
the  registrar  may  omit  the 
first  head. 
If  the  registrar  was  not  ahle 
to  ascertain  from  the  books 
and  documents  in  his  office, 
who  were  the  owners  of  the 
property     during    the    ten 
years    aforesaid,    or    who 
was  the  author  of  the  party 
who  teas  the  owner  thereof 
at  the  commencement  of  the 
said  ten  years,  he  will  add  : 
And  inasmuch  as  I  was  not 
able  to  ascertain,  from  the 
books  and    documents   in 
my  ofSce,  who  all  the  own- 
ers of  the  property  during 
the    ten    years    aforesaid 
were,    (or    who    was    the 
author,  Ac,  stating  the  re- 
quisite fact  or  facts  which 
he  was  not  ahle  to  ascertain 
from   the    hooks   or  docu- 
ments    in     his     office), I 

have,  therefore,  as  requir- 
ed by  the  said  Act,  ascer- 
tained by  the  affidavits  of 

and  ,     hereunto 

annexed,      that  was 

the  owner  of  the  said  pro- 
perty in  the  year  18— 
(<>r,  as   the   caec   ma\j  \>e. 
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information  as  they  are  poss- 
«88ed  of.  The  registrar,  in  his 
oertificate,  must  mention  the 
information  he  has  thus  ob- 
tained, and  take  care  that 
«very  fact  upon  which  his  cer- 
tificate is  thus  based  is  attest- 
ed by  two  witnesses,  whose 
affidavits,  duly  sworn  to  before 
him  or  any  other  competent 
officer,  are  annexed  to  such 
certificate.  * — C.  S.  L.  C,  c. 
36,  s.  8. 


mentioning  all  the  facta  so 
ascertained)  ;  all  which  I 
hereby  certify  to  all  whom 
it  may  concern.     Witness 

my  hand,  at this 

day  of ,  18—. 

O.K., 

Registrar  of  the  county  or 
registration  division 
of . 

'^Form  No.  37. — (7^  connection 
with  article  701.) 


Lower  Canada, 

District  of- 


} 


A.  B.,  of ,  in  the  county 

(or    registration    division)    of 

»    C/<frmer)  maketh   oath, 

(or  solemn  affirmation)  as  fol- 
lows : 

That  to  the  personal  know- 
ledge of  this  deponent  (or  af- 
firmant) A.  B.,  of ,  was,  in 

or  about  the  year  18 —  in 
possession  as  owner  of  the  fol- 
lowing property  (describe  the 
property  aa  in  the  foregoing 
form,  or  if  such  party  was  so 
in  possession  of  part  only  of  the 
said  property,  say,)  was  in  or 
about  th9  yoar  18 —  in  poss- 


702.  If  the  immoveable  ia 
question  was,  daring  the  ten 
years  which  preceded  the  sale, 
in  another  county  or  registra- 
tion division,  of  which  neither 
the  books,  entries  and  doon- 
ments  relating  to  such  im- 
moveable, nor  copies  thereof 
have  been  transmitted  to  the 
registry  office  of  the  county  or 
registration  division  in  whieh 
the  immoveable  was  situated 
at  the  time  of  the  sale,  the  re- 
gistrar states  the  fact  in  his 
certificate ;  and  in  every  such 
case  the  sheriff  shall  obtain 
from  the  registrar  of  such  other 
county  or  registration  division* 
a  certificate  of  all  hypothecs 
registered  while  the  immove- 
able was  within  such  county 
or    registration    division,    and 


ession  as  owners  of  (describe 
thejtart),  forming  part  of  the 
following  property  (d^cribe 
the  property  as  in  the  foregoing 
form,  and  if  the  property  yoaa 
in  the  possession  of  sero'eral 
persons  during  the  *t^  years, 
declare  in  the  same  JnaflMer  the 
time  during  which  each  of  them 
has  possessed  the  property  or 
any  2)ortion  of  it,)  and  the  de- 
ponent (or  affirmant)  hath 
signed. 

E.  P. 
Sworn  (or  solemnly  affirmed) 

before  me,  at ,  this 

day  of ,  18 — . 

L.  M. 

Registrar    or    Justice    of   the 

peace  for  district  of . 

The  words  of  the  foregoing 
are  to  he  varied  so  a«  to  meet 
the  circumstances  of  the  eases  m» 
which  they  are  used. 
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the  latter  registrar  likewise  is 
subject  to  the  provisions  of  the 
two  preceding  articles. — Ibid. 
«.  10. 

703.  [After  the  plan  and 
"book  of  reference  have  been 
•deposited  in  any  registry  office, 
■conformably  to  the  provisions 
-of  articles  2168  and2169  of  the 
civil  code,  the  governor  may, 
"by  an  order  in  council,  change 
the  form  oi  certificate  to  be 
^iven  by  the  registrar  as  here- 
inabove prescribed ;  and  every 
such  order  is  published  in  the 
Quebec  Official  Gazette,*  and 
takes  effect  from  and  after  the 
day  therein  named,  provided 
such  day  be  not  less  than  one 
month  after  the  publication  of 
such  order.] 

704t.  In  the  case  of  resale 
for  false  bidding,  the  sheriff 
need  not  obtain  a  certificate 
of  hypothecs  if  one  has  already 
been  filed  with  the  return  made 
upon  the  first  sale. 

705.  The  sheriff  is  allowed 
out  of  the  moneys  which  he  has 
levied,  all  costs  incurred  by 
him  to  effect  the  sale,  and  all 
fees  belonging  to  his  office, 
after  they  have  been  taxed  by 
a  judge  t  or  the  prothonotary, 
and  the  cost  of  the  certificates 
of  hypothecs ;  and  he  must 
hold  ue  balance  subject  to  the 
order  of  the  court. — C.  S.  L.  C, 
C.85,  8.  9;c.  36,8.  26,  §3,  7,8. 


*  31  Vic,  c.  13,  s.   4,  Q. 

f  The  sheriff  is  personally 
liable  for  the  cost  of  this  cer- 
dficate  if  ordered  before  day 
of  sale. — Lambly  va,  Quesnel, 
17  L.  C.  Rep.  264. 

8 


§8.     0/  the   effect  qf  sheriff's 
sales. 

706.  No  adjudication  is  per- 
fect until  the  price  is  paid, 
and  then  it  conveys  ownership 
from  the  time  of  its  date. — Pot. 
P.  C.  226-7.— H^ric,  Vte.  des 
Imm.,  118.— 6  N.  Den.,  45-46. 

707.  The  purchaser  takes 
the  immoveable  in  the  condi- 
tion in  which  it  is  at  the  time 
of  the  adjudication,  without 
regard  to  deteriorations  or  im- 
provements subsequent  to  the 
seizure.— Pot.  P.  C,  218-9. 

708.  The  adjudication  is 
always  without  any  warranty 
as  to  the  contents  of  the  im- 
moveable, but  it  conveys  all 
rights  which  belong  to  it,  and 
which  the  judgment  debtor 
might  have  exercised,  and  also 
all  active  servitudes  attached 
to  it,  even  though  they  are  not 
mentioned  in  the  minutes  of 
seizure. —  Contra,  2  L.  C.  R., 
194._9  do,  108.— Desjardins  & 
Banque  du  Peuple,  10  do,  325. 

709.  A  sheriff's  sale  does 
not  discharge  immoveables 
from  servitudes  with  which 
they  are  charged. — C.  S.  L.  C, 
c.  36,  s.  27. 

710.  A  sheriff's  sale  does 
not  discharge  property  from 
hypothecs  resulting  from  the 
commutation  of  seigniorial 
rights,  excepting  arrears  ac- 
crued previously  to  the  sale. — 
Nor  does  it  discharge  property 
tVom  the  right  of  emphyteusis, 
or  from  substitution  not  yet 
open,  or  customary  dower  not 
yet  open,  except  when  it  ap- 
pears on  the  face  of  the  pro- 
ceedings that  thei©  ft-x\%\.%  «* 
prior    or    preferable    cVaXm. — - 
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Pot.  P.  C.  227-8.— C.  S.  L.  C, 
c.  44,  ss.  49,  50,  54.— Hdric. 
Vte.  des  Imm.,  pp.  47  et  seq, 
148  et  8eq.—7  N.  Den.,  223. 

711.  A  sheriff's  sale  dis- 
charges property  from  all  other 
real  rights  not  mentioned  in 
the  conditions  of  sale. — Pot.  P. 
C.  227.— Hdric.  Vte.  des  Imm., 

?p.  46-47,  59,  et  aeq.—i  Pig. 
79.--C.  S.  L.  C,  c.  85,  s.  4,  §  3. 

712.  A  purchaser  who  can- 
not obtain  the  delivery  of  the 
pioperty  from  the  judgment 
debtor,  must  demand  it  of  the 
sheriff,  and  upon  the  sheriff's 
return,  or  certificate  of  the  re- 
fusal to  deliver,  the  purchaser 
may    apply    to    the   court   by 

Eetition,  of  which  the  debtor 
as  received  notice,  ana  obtain 
an  order  commanding  the 
sheriff  to  dispossess  the  deotor, 
and  to  put  the  purchaser  in 
possession,  without  prejudice 
to  the  recourse  of  tho  latter 
against  the  debtor  for  all  dam- 
ages and  costs  resulting  from 
his  refusal, — C.  S.  L.  C,  c.  85, 
8.  27. 

713.  The  proceedings  upon 
this  application  are  the  same 
as  upon  that  for  a  resale  for 
false  bidding. 

§  9.  Of  the  vacating  qfsheriJPs 
sales. 

714.  Sheriff's  sales  may  be 
vacated  : 

1.  At  the  instance  of  the 
judgment  debtor,  or  of  any 
creditor  or  other  interested 
person. — If  fraud  or  artifice 
was  employed,  with  the  know- 
ledge of  tho  purchaser,  to  keep 
persons  from  bidding. —  If  the 
essential   conditions   and  for- 


I  malities  prescribed  for  the  s&le 
have  not  been  observed ;  bnt 
the  seizing  party  cannot  vacate 
the  sale  for  any  want  of  for- 
malities attributable  to  himself 
or  his  attorney ; 

2.  At  the  suit  of  the  pur- 
chaser. —  If  he  is  liable  to 
eviction  by  reason  of  some 
customary  dower,  substitution, 
or  other  right  from  which  the 
property  is  not  discharged  by 
sheriff's  sale. — if  the  immove- 
able differs  so  much  from  the 
description  given  of  it  in  the 
minutes  of  seizure,  that  it  is 
to  be  presumed  that  the  pur- 
chaser would  not  have  bought 
had  he  been  aware  of  the  dif- 
ference.—Pot.  P.C.,  236, 240.— 
H<5ric.  Vte.  des  Imm.,  p.  187. — 
1  Pig.  780. 

716.  The  application  must 
be  made  in  the  suit  by  a 
special  petition,  it  must  be 
served  upon  the  seizing  party 
and  upon  all  other  interested 
parties  in  the  suit,  and  in  other 
respects  is  subject  to  the  rules 
of  ordinary  procedure.  —  The 
party  who  prosecuted  the  seiz- 
ure and  sale  has  a  preferable 
right  to  contest  any  suit 
brought  to  vacate  such  sale; 
and  if  he  fails  to  do  so  within 
the  prescribed  delays, any  other 
party  may  tako  up  the  contes- 
tation ;  but  the  purchaser  can- 
not, in  any  case,  be  condemned 
to  pay  the  costs  of  more  than 
one  contestation. 

716*  Applications  on  behalf 
of  the  judgment  debtor  to 
vacate  sheriff's  sales  must  be 
made  within  the  same  delays 
as  are  prescribed  for  appealing 
from  judgments  of  the  superior 
\  couTl.— l?oV,  T?.  (3.,  125,  265.— 
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Bowman  vs.  Dawson,  &  Dawson 
oppt.,  &  O'Neil,  mis  en  catiae, 
jugt.  at  Montreal,  26  Sept., 
1845. — Le  Prestre,  2  Cent.,  p. 
142,  no.  9. — 4  Henrys,  p.  63. 

717.  Grounds  of  nullity  of 
a  sheriff's  sale  may  likewise 
be  set  up  by  the  purchaser 
against  whom  an  application 
is  made  for  a  resale  for  false 
bidding. 

§  10.  0/ oppositions  for 
payTnent. 

718.  The   prothonotary   is 
•  bound  to   keep   a  register   in 

which  are  entered  all  returns 
by  the  sheriff  to  writs  of  execu- 
tion issued  by  the  court,  with 
mention  of  the  amounts  levied, 
of  the  oppositions  made  to  the 
distribution  thereof,  [and  of  all 
claims  filed  as  well  in  the  hands 
of  the  sheriff  as  in  the  protho- 
notary's  office.]— 86  R.  of  P., 
S.  C. 

719.  Oppositions  for  pay- 
ment are  necessary  only  for 
such  claims  as  the  registrar  is 
not  bound  to  insert  in  his  certi- 
ficate of  the  hypotnecs*  charged 
upon  the  immoveable  sold,  as 
required  by  article  700.— [They 
are  not  necessary  for  claims 
resulting  from  municipal  or 
school  taxes,  or  assessments 
for  the  building  or  repairing 
of  churches,  parsonages,  and 
church-yards;  audit  is  suffi- 
cient that  a  statement  of  such 
claims,  certified  by  the  secre- 
tary-treasurer, or  other  author- 
ised agent  of  the  corporation, 
be  filed  in  the  hands  of  the 
sheriff  or  prothonotary.  — 
Claims  for   arrears  of  cena  et  ^ 


rentes,  or  other  rents  constituted 
in  their  stead,  may  likewise  bo 
made  by  filing  with  the  sheriff 
or  prothonotary  a  statement 
thereof,  under  the  signature  of 
the  seignior,  or  creditor,  or  of 
his  agent.] 

720'  Oppositions  for  pay- 
ment may  be  filed  with  the 
sheriff,  if  he  has  not  yet  made 
his  return,  or  in  the  office  of 
the  prothonotary  where  the 
return  is  made,  within  six  days 
after  the  return.  —  After  this 
delay,  they  cannot  be  filed 
without  permission  of  the  court, 
and  upon  such  conditions  as  it 
imposes. — 83  R.  of  P. — C.  S. 
L.  C,  c.  85,  8.  4,  §  3,  and 
schedule  A. 

721.  No  costs  are  allowed 
the  opposant  upon  oppositions 
for  the  payment  of  any  of  the 
claims  mentioned  in  article 
719.— 27  &  28  Vic,  o.  39,  s.  6. 

722.  All  oppositions  for 
payment  must  contain  an  elec- 
tion of  domicile,  as  prescribed 
in  article  583.-87  R.  of  P. 

723.  When  there  is  no  op- 
position, and  the  certificate 
does  not  establish  the  existence 
of  any  hypothec,  a  judgment 
may  be  prepared  by  the  pro- 
thonotary in  the  name  of  the 
court,  upon  application  made 
in  vacation,  ordering  the 
moneys  to  be  paid  to  the  seiz- 
ing party,  according  to  their 
sufficiency,  and  to  the  amount 
of  his  claim. — C.  S.  L.  C,  c. 
83,  s.  147. 

%  l\.  0/  collocation   and  the 
distribution  of  moneys. 

724:.  Between  the  avKlb.  wv^ 
the    twelfth    day      a.l\.^x    \>[v^ 
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sheriff's  return  certifying  that 
he  has  levied  moneys,  the  pro- 
thonotary  is  bound  to  prepare 
a  scheme  of  collocation  or  dis- 
tribution, and  to  report  the 
same.— 90  R.  of  P. 

If,  however,  the  sheriff  has 
been  unable  to  return  the  cer- 
tificate of  hypothecs,  the  delay 
above  prescribed  is  only  reck- 
oned from  the  filing  of  such 
certificate. 

725.  The  report  of  distribu- 
tion must  mention  the  names 
and  designation  of  the  parties 
plaintiff,  defendant  and  op- 
posant,  the  amount  levied,  the 
person  in  whose  hands  it  is, 
and  the  filing  of  the  certificate 
of  hypothecs. — 1  Pig.,  816. 

726.  Each  collocation  must 
form  a  separate  article,  in  nu- 
merical order,  and  must  men- 
tion whether  the  claim  bears 
upon  all  the  moneys  to  be  dis- 
tributed, or  only  upon  the  price 
of  a  particular  immoveable,  or 
part  of  an  Immoveable,  the 
nature  of  the  claim,  and  the 
date  of  the  title  and  of  its 
registration. — Ibid.  818. 

727.  In  preparing  the  re- 
port of  distribution  the  pro- 
thonotary  must  act  according 
to  the  apparent  rights  of  the 
parties,  as  shewn  by  the  certi- 
ficate of  hypothecs  filed  by  the 
sheriff,  by  the  oppositions, 
claims,  and  the  other  documents 
forming  part  of  the  record,  and 
in  conformity  with  the  rules 
contained  in  the  civil  code,  in 
the  titles  OJ  Privileges  and 
Ifi/2)othec8,  and  Of  Registration 
of  real  rights,  and  with  those 
hereinafter  declared. — Ibid. 

726'  Law  costs  must,  how- 


ever, be  collocated  in  the  fol-^ 
lowing  order : 

1.  Costs  of  the  report ; 

2.  Commission  on  amounts 
deposited,  and  tax  upon  the 
amount  levied,  if  any  is  due, 
and  costs  of  seizure  and  sale, 
if  they  have  not  been  retained 
out  of  the  moneys* levied; 

3.  Costs  incurred  upon  the 
writ  of  execution  against  im- 
moveables, and  such  as  may 
remain  due  upon  the  discussion 
of  the  moveables ; 

4.  Costs  of  cancelling  hypo- 
thecs, or  of  establishing  that 
they  are  extinguished ; 

5.  Costs  of  affixing  seals,  and 
of  making  any  inventory  re- 
quired by  law ; 

6.  Costs  incurred,  either  in 
the  court  below  or  in  appeal, 
upon  proceedings  incidental  to 
the  seizure  and  necessary  to 
effect  the  sale  of  the  immove- 
ables ; 

7.  Costs  of  suit,  as  provided 
in  article  606. 

1  Pig.,810.— Pot.,P.C.,232,• 
Hyp.  451. — 1  Couchot,  163. — 
Ildric,  c.  11,  s.  1,  nos.  3,  4. — 
Grenier,  sur  Edit  de  1771,  p. 
371.— C.S.  L.  C,  c.  37,  s.  8.— 
C.  N.  2101-4.— Eastern  Town- 
ships Bank  vs.  Pacaud,  17  L. 
C.  Rep.  126. 

729.  After  law  costs,  those 
claimants  must  be  collocated 
in  their  respective  order  who 
had  some  right  of  property  in 
the  immoveable  sold,  and  who 
failed  to  set  up  their  rights  in 
due  time  by  opposition  to  annul, 
opposition  to  withdraw,  or  op- 
position to  secure  charges,  but 
have  filed  oppositions  for  pay- 
ment; after,  however,  deduct- 
ing s\iq\i  d«bt«  aa  they  may  be 
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1>ound  to  pay  and  as  have  be- 
come payable  in  consequence 
of  the  sale  of  the  immoveable, 
and  the  costs  mentioned  in  the 

? receding  article.  —  2  Bour., 
26-6  ;  Pot.,  P.  C,  236  J  H^ric, 
204;  C.S.L.C.,  c.  85,  s.  15,  §  3. 

730.  Conditional  hypothecs 
are  collocated  in  the  report 
according  to  their  rank,  but 
the  amounts  thereof  are  made 
payable  to  subsequent  credit- 
ors whose  claims  are  exigible, 
or,  in  default  of  these,  to  the 
defendant,  upon  good  and  suf- 
ficient sureties  being  given  for 
the  return  of  the  money,  in  tho 

'event  of  the  condition  being 
fulfilled;  and  upon  failure  of 
the  latter  to  give  such  security, 
within  the  delay  fixed  by  the 
court,  the  amounts  may  be  paid 
to  the  conditional  creditors, 
upon  their  giving  good  and 
sufficient  sureties  to  return  the 
moneys  in  the  ev^nt  of  the 
condition  failing,  or  becoming 
impossible,  and  paying  interest 
when  the  case  requires  it,  to 
such  persons  as  the  court  may 
order.— Pot.,  P.  C,  234-5;  12 
Guy.  Rep.  433 ;  2  Bour.  722 ; 
H^ric,  167;  Pot.,  P.  C,  263; 
Houyvet,  351. 

[In  the  case  of  neither  party 
furnishing  the  requisite  secur- 
ity, the  amount  of  the  condi- 
tional claim  may  be  placed  in 
the  hands  of  a  sequestrator  or 
depositary,  upon  whom  the  par- 
ties agree,  or  whom  the  court 
names  of  its  own  accord.] 

731.  When  a  prior  claim  is 
undetermined  and  unliqui- 
dated, the  prothonotary,  out  of 
the  disposable  moneys,  must  re- 
serve a  sufficient  sum  to  cover 
it;  and  such  sum  remains  in 


the  sheriff's  hands  until  the 
claim  is  liquidated,  or  until 
the  court  otherwise  orders. — 
Houyvet,  No.  193.— C.  S.  L.  C, 
c.  36,  s.  20. 

732.  Hypothecary  claims 
due  with  a  term  of  payment 
become  exigible  in  conse- 
quence of  the  discussion  and 
sale  of  the  immoveable  subject 
to  them,  and  are  beneficially 
collocated,  but  if  they  do  not 
bear  interest,  the  creditor  in 
then  collocated  and  receives 
the  amount  of  his  collocation 
on  condition  that  he  shall  give, 
and  after  he  has  given,  security 
to  pay  interest,  until  the  term 
expires,  to  the  subsequent 
creditors  mentioned  in  the  re- 
port; and  if  he  is  collocated 
for  a  part  only  of  his  claim,  he 
is  not  liable  for  interest  towards 
such  subsequent  creditors  until 
the  full  amount  of  his  claim  is 
completed. — 2  Bour.,  722.— 12 
Guy,  R^p.  4*^3. — Lac,  vo.  Int^- 
rdts,  no.  7.  —  Et  vide  Pot., 
Condictio  indeb..  No.  162. — 
H6ric.  157. 

733*  Claims  for  the  capital 
of  life-rents  are  determined 
and  collocated  according  to 
articles  1914,  1916,  1916  and 
1917  of  the  civil  code. 

734.  Interest  and  arrears 
of  rents  preserved  by  registra- 
tion of  a  claim  are  collocated 
in  the  same  rank  with  such 
claim,  up  to  the  day  on  which 
the  immoveable  was  adjudg- 
ed.— 8  Vic,  c  10  s.  35. —  Lac. 
vo,  Int^r^t,  No.  7.— Pot.,  P.C. 
252-63. 

[A  creditor  whose  claim  is 
registered  is  collocated  in  the 
same  rank  for  such  taxed 
costs  only,  as  axe  inQwrce^  Va 
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the  court  in  which  he  origin- 
ally obtained  judgment  for  the 
recovery  of  his  claim.  His 
costs  in  appeal  rank  only  ac- 
cording to  the  date  of  their 
registration.] 

735.  When  several  im- 
moveables, or  pieces  or  parcels 
of  land  separately  charged 
with  different  claims  are  sold 
for  one  and  the  same  price  j — 
when  a  vendor's  claim  comes 
in  concurrence  with  a  builder's 
privilege ;  or — when  a  creditor 
has  some  preferential  claim 
upon  part  of  an  immoveable, 
by  reason  of  improvements  or 
other  cause; — and  the  dispos- 
able moneys  are  insufficient  j — 
the  prothonotary,  if  the  record 
does  not  afford  him  sufficient 
data  to  perform  the  relative 
valuation  himself,  must  sus- 
pend the  distribution,  and  re- 
port the  facts  to  the  court. 

736.  Upon  the  application 
of  one  of  the  parties  interested, 
after  notice  given  to  the  others, 
the  court  orders  experts  to  be 
named  in  the  ordinary  manner, 
in  order  to  establish  the  re- 
spective values  of  the  immove- 
ables, pieces  of  land,  or  im- 
provements, and  the  propor- 
tion which  should  be  allotted 
to  each  out  of  the  moneys  to  be 
distributed.— 1  Pig.,  810,  811. 

737.  The  relative  valuation 
being  established  upon  the  re- 
port of  the  experts,  the  case  is 
sent  back  to  the  prothonotary, 
in  order  that  he  may  proceed 
to  determine  the  order  of  col- 
location, and  the  distribution 
of  the  moneys. 

738.  The  registrar's  certifi- 
cate is  jtrimd  facie  evidence  of 
tie  facts   therein   mentioned  ; 


but  it  may  be  contested  on  the 
ground  of  error  or  fraud  on  the 
part  of  the  registrar  or  in  his 
books;  and  in  such  case  the 
court  may,  if  the  ends  of  jus- 
tice require  it,  order  any  inter- 
ested person  to  be  called  in  to 
answer  the  contestation,  which 
must  also  be  served  upon  the 
registrar.  —  Such  interested 
parties  are  called  in  by  being 
served  with  a  rule  of  court ; 
and  this  service  may  be  either 
personal  or  at  domicile,  or  by 
advertisement  in  newspapers  if 
the  persons  are  absent,  in  the 
same  manner  as  upon  ordinary 
summons. — C.  S.  L.  C,  c.  86,- 
s.  19;  25  Vic,  c.  11,  s.  6. 

739.  Any  party  to  the  cause, 
or  any  person  appearing  volnn- 
tarily,may  produce  any  acquit- 
tance or  document  of  a  nature 
to  establish  the  discharge  or 
extinction  of  a  claim  mentioned 
in  the  certificate  of  hypothecs, 
provided  it  is  accompanied 
with  such  proof  as  would  be 
required  to  justify  the  regis- 
trar in  receiving  it ;  and  the 
court  or  judge  may  thereupon 
correct  the  certificate,  or  oraer 
it  to  be  sent  back  to  the  regis- 
trar for  correction,  or  else  the 
registrar  may  transmit  to  the 
prothonotary  a  supplementary 
certificate  in  amendment  to  the 
former  one. — 25  Vic,  c.  11,  s.  5. 

740.  The  registrar  is  deem- 
ed to  be  an  officer  of  the  court 
for  all  that  concerns  such  cer- 
tificate of  hypothecs,  as  also 
for  the  taxation  of  his  fees  and 
expenses  for  services  rendered 
in  regard  thereto. — Ibid,  s.  6. 

741.  Any  person  interested 
in  the  distribution  of  moneys 
may,  either  in  term  or  in  vaoa- 
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tion,  even  before  contestation, 
«ause  the  defendant  or  the 
creditor,  or  the  debtor  of  any 
liypothecs  mentioned  in  the 
registrar's  certificate  or  i7i  any 
-opposition,  or  any  other  person 
baving  cognizance  of  the  facts, 
to  be  examined  before  the 
Judge,  or,  in  his  absence,  be- 
fore the  prothonotary,  in  order 
to  establish  whether  such  hy- 
pothec has  not  been  discharged, 
in  whole  or  in  part,  or  other- 
wise extinguished,  or  to  prove 
any  other  fact  material  to  the 
case ;  and  any  person  thus  ex- 
amined is  bound  to  disclose  the 
existence  of  any  receipt,  ac- 
count, document  or  writing, 
relating  to  such  discharge  or 
^extinction,  and  to  produce  the 
same  if  it  be  in  his  power  ; 
and  if  it  appears  by  the  certi- 
ficate of  hypothecs,  or  by  any 
opposition  in  the  case,  that 
such  person  is  the  creditor  of 
the  hypothec,  his  admissions 
constitute  proof.  A  person  thus 
examined  cannot  ask  to  be 
taxed  as  a  witness  if  he  is  in- 
terested in  the  distribution, 
nor  can  he  ask  to  be  paid  his 
travelling  expenses  before  an- 
swering.—27  &  28  Vic,  c.  30, 
8.  7. 

If  the  hypothecary  cred- 
itor of  the  person  who  was  in 
possession  of  the  immoveables 
in  question  at  the  commence- 
ment of  the  ten  years  next 
-preceding  the  day  of  the  judi- 
•cial  sale,  or  his  legal  represen- 
tatives, cannot  be  found  so  as 
to  be  summoned  and  examined, 
then,  upon  the  affidavit  of  any 
person  swearing  that  he  has 
reason  to  believe,  and  verily 
i>elieves,  that  the  hypothec  has 


been  paid,  discharged  or  ex- 
tinguished, the  court  or  a  judge 
may  order  such  creditor,  or  his 
representatives,  to  be  sum- 
moned in  the  same  manner  as 
absentee  defendants,  and  if 
such  creditor  or  absentee  de- 
fendants fail  to  appear,  the 
distribution  takes  place  in  the 
same  manner  as  if  the  hypo- 
thec had  not  been  mentioned 
in  the  certificate  of  the  regis- 
trar. 

742.  The  parties  are  allow- 
ed eight  days  to  contest  the 
report  of  distribution,  reckon- 
ing from  the  day  on  which  it 
was  entered  on  the  posted  list, 
if  such  day  be  a  Monday,  if 
not,  the  delay  is  reckoned  from 
the  Monday  following. — 92  R. 
of  P. -2  L.  C.  R.,  9. 

743.  The  contestation  may 
relate  to  the  report  itself  and 
to  the  order  or  rank  of  the 
collocations,  or  it  may  go  to 
the  merits  or  substance  of  any 
of  the  claims  beneficially  col- 
located, and  in  this  case  the 
report  becomes  impliedly  con- 
tested and  stayed,  to  the  extent 
of  such  contestation,  without 
its  being  necessary  to  file  a 
special  contestation  of  the 
report  to  that  end.  The  con- 
testation in  all  cases  must  be 
accompanied  with  the  reasons 
and  documents  in  support 
theieof,  if  there  are  any,  and 
a  copy  of  such  contestation 
must  be  left  with  the  party 
interested,  either  at  his  elected 
domicile  or  at  the  prothono- 
tary's  office,  if  there  is  no  such 
domicile. — 4  L.  C.  R.,  305. — 1 
Pig.  818. 

74:4:.  Contestations  of  the 
report  or  of  the  oxdei  ol  CQ\\o<i«b- 
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tion  may  be  inscribed  forthwith 
upon  the  roll  for  hearing,  after 
notice  given  to  the  parties  in- 
terested, without  the  necessity 
of  any  written  answer  to  such 
contestation. 

74:5.  If  the  contestation  of 
the  report  is  maintained  with- 
out being  opposed  by  any  party, 
the  costs  thereof  are  taken  out 
of  the  moneys  levied. — In  the 
event  of  the  costs  being  ad- 
judged against  one  of  the 
parties,  the  contesting  party  is 
still  entitled  to  be  paid  them 
out  of  the  moneys  levied,  saving 
to  the  creditor  who  is  pre- 
j  udiced  by  such  collocation,  his 
right  to  demand  subrogation 
against  the  party  condemned 
to  pay  them. 

746.  When  a  contestation 
of  the  report,  or  of  a  collocated 
claim  is  maintained,  it  is  so 
maintained  for  the  benefit  of 
the  mass  of  the  creditors,  and 
the  court  orders  the  prothono- 
tary  to  prepare  a  new  report 
according  to  the  rights  of  the 
parties. — Houyvet,  409,  410. — 
1  Pig.  821. 

74:7.  [The  right  of  contest- 
ing claims,  oppositions  or  col- 
locations belongs  to  whichever 
of  the  interested  parties  is  first 
to  use  it. — A  party  whose  claim 
or  collocation  is  contested  is  not 
bound  to  answer  more  than  one 
of  several  contestations  founded 
on  the  same  grounds,  and  he 
may  apply  to  have  such  contes- 
tations united  and  the  proceed- 
ings thereon  conducted  between 
him  and  the  first  contesting 
party,  all  notices  required  be- 
ing served  upon  the  other 
contesting  parties,  who  have  a 
right  to  watch  the  proceedings 


and  even  to  be  put  in  the  plaee 
of  the  party  who  has  takep  up 
the  contestation,  in  the  event 
of  his  withdrawal  or  of  hi» 
neglect  or  refusal  to  proceed.] 
— 1  Pig.  805.--Pot.  P.  C,  231.. 

74:8.  Contestations  upon  the 
merits  of  oppositions  or  claims 
are  subject  to  the  rules  of  pro- 
cedure which  apply  in  ordinary 
suits. 

74:9.  After  the  delay  for 
contesting  the  report  has  ex- 
pired, the  prosecuting  party^ 
or,  upon  his  failure  to  do  so 
within  two  days,  any  other 
party  interested,  may  more 
for  the  homologation  of  the 
whole  report,  if  there  is  no 
contestation,  or  of  the  part 
which  is  not  contested  or  is  not 
affected  by  the  contestations^ 

when  these  are  only  to  apart 

Such  motion  cannot,  however^ 
bo  made  until  after  notice 
thereof  has  been  posted  up  in 
the  prothonotary's  office  during 
at  least  four  days. — 94  &  95^ 
R.  of  P.— 1  Pig  819.— Hdric. 
198  —C.  S.  L.  C,  c.  83,  s.  147. 

750.  The  homologation  may 
bo  granted  either  by  the  court 
or  by  the  prothonotary,  in  term 
or  in  vacation,  unless  there  is 
a  counter- application  or  a  con- 
testation, in  which  case  the 
court  alone  can  decide.* — C.  S. 
L.  C,  c.  83,  s.  147. 

751.  [If  in  any  distribution^ 


*  A  judgment  homologatin^f 
a  report  of  distribution  may  be 
inscribed  for  revision  and  ap- 
pealed from,  even  when  no  con- 
testation has  been  filed. — East- 
ern Townships  Bank  vn.  Pa- 
caud,  17  L.  C.  Rep.  126. 
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whether  homologated  or  not,  a 
creditor  is  collocated  for   any 
sum  that  is  not  due  to  him,  the 
court,  upon   a   declaration    of 
the  creditor  to  that  effect,  may 
order  a  supplementary  distri- 
bution of  the  sum  thus  allowed 
him. — If  the  person  thus  collo- 
cated fails  to  declare  what  he 
has  previously   received,    the 
judge  may,  upon  the  applica- 
tion  of  any  party  interested, 
and    on     production     of     an 
authentic    discharge,   order   a 
supplementary  distribution  of 
the    amount   of  sach  colloca- 
tion.— If  there  be  no  authentic 
discharge  the  person  thus  col- 
located must  bo  called  in,  upon 
application    to    the    court    or 
judge,  and  in   such   case   the 
pirovisions  of  article    741  ap- 
ply.— If  the  person  collocated 
has  no  known  domicile  in  Lower 
Canada,  or  if  he  is  dead  and 
his  legal  representatives    are 
not  certainly  known,  the  judge 
may,  upon  a  certificate  of  the 
fact,  order  them  to  be  called  in 
in    the    manner    provided    in 
article  68,* 


*  Form  No.  38. 
Lower  Canada,  ^  ^°.  ^^^  Sup- 
District  of — :^7^^,«v 

(      {Date.) 
Present :  X.  Y.,  Judge. 
A.B.,  Plaintiflf, 

0.  D.,  Defendant, 

and 
E.F.,  Collocated  creditor. 

It  is  ordered  that  the  said 
E.F.  {his  quality  and  domicile) 
or  his  legal  representatives  do 
appear  before   this    Court  on 


752  When  no  opposition  for 
payment  has  been  filed  and 
no  claim  appears  by  the  re- 
gistrar's certificate,  or  when 
all  the  parties  consent,  the 
moneys  levied  may,  without 
the  formality  of  a  report  of 
distribution,  be  adjudged  by 
the  prothonotary  to  the  parties 
entitled  to  them,  upon  a  mo- 
tion to  that  effect  made  either 
in  term  or  in  vacation. — C.  S. 
L.  C,  c.  83,  s.  147,  §  3. 

§  12.   Of  sub -collocation. 

753.  Any  creditor  of  a  per- 
son who  is  entitled  to  be  collo- 
cated, or  is  beneficially  collo- 
cated upon  moneys  levied,  has 
a  right  to  file  a  sub-opposition, 
demanding  that,  to  the  extent 
of  his  claim,  the  sum  accruing 
to  his  debtor  be  not  paid  to 
such  debtor,  but  to  him.  He 
cannot,  however,  exercise  this 
right  unless  his  debtor  is  in- 
solvent, or  his  claim  carries 
execution. — Pot.,  P.  C,  235. — 
2  Pig.,  737,  822'.— 1  L.  C.  R., 
498.— 10  do.,  309. 

754.  Sub-oppositions  must 
be  served  upon  the  party  whose 
moneys  are  thus  stopped. 

755.  The  sub-collocation 
may  follow  the  collocation,  and 
be  included  in  the  general  re- 
port, or  it  may  form  a  separate 
report,  and  is  subject  to  the 
same  rules  and  formalities ; 
but  the  costs  thereof  are  borne 
by  the  creditor  whose  colloca- 


the 


day  of ,  in  order 


to   answer  the  contestation  of 
his  claim. 

By  order, 

R.S.,  PlottiOTiO\.«.T3  . 
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tion  is  thus  opposed. — Pot.,  P. 
C,  235. 

756.  If  a  debtor  fails  to 
exercise  his  rights  and  claims, 
his  creditor  may  intervene  in 
the  distribution  in  order  to  ex- 
ercise the  rights  of  such  debtor, 
in  the  same  manner,  and  with 
as  little  expense,  as  the  debtor 
himself  could  have  done.  — 
Ibid, 

§  13.   Of  the  pai/ment  of  moneys 
levied. 

757.  At  the  expiration  of 
fifteen  days  after  the  date  of 
the  judgment  homologating  a 
report  of  distribution,  the 
sheriff  is  bound  to  pay  to  the 
parties  entitled  thereto  the 
moneys  which  he  has  received. 
—25  a.  III.,  c.  2,  s.  29. 

758.  The  amount  of  the  col- 
location of  a  creditor  mention- 
ed in  the  registrar's  certificate, 
and  who  has  not  filed  an  op- 
position, remains  in  the  hands 
of  the  sheriff  until  such  cre- 
ditor or  his  legal  representa- 
tives demand  the  same,  and 
give  a  valid  acquittance  there- 
for.—C.  S.  L.  C,  c.  36,  s.  22. 

759.  The  sheriff,  or  other 
officer  performing  his  functions, 
may  be  held  by  coercive  im- 
prisonment to  the  payment  of 
the  moneys  by  him  levied  and 
received. — C.  S.  L.  C,  c.  87,  s. 
24. 

760.  If  the  moneys  levied, 
or  a  portion  thereof  remain  in 
the  hands  of  the  purchaser,  the 
judgment  of  distribution  must 
be  served  upon  him,  and  upon 
his  failure  to  pay  to  the  sheriff, 
or  to  the  parties  interested, 
mtbin  A f teen  days  from  such 


service,  the  amounts  necessary 
to  satisfy  the  claimants  who 
have  priority  over  him,  die 
latter  may  demand  the  resale 
of  the  immoveable  upon  hint 
for  false  bidding. 

761.  [Any  party  aggrieved 
by  a  judgment  of  distribution 
may  seek  redress  by  means  of 
an  appeal,  or  a  petition  in  re- 
vocation, if  there  are  grounds 
for  it,  whether  he  has  appear- 
ed in  the  suit,  or,  his  claim 
being  mentioned  in  the  certifi- 
cate of  hypothecs,  he  has  not 
appeared. — Any  creditor  men- 
tioned in  the  registrar's  certi- 
ficate, who  has  not  appeared  in 
the  cause,  may,  moreoYer» 
within  fifteen  days,  seek  re- 
dress by  means  of  an  opposition 
to  the  judgment.] 

762.  [In  the  event  of  a 
judgment  of  distribution  being 
reformed,  or  of  the  adjudica- 
tion being  set  aside,  or  of  the 
eviction  of  the  buyer  or  his  re- 
presentatives by  reason  of  any 
right  from  which  the  property 
was  not  discharged  by  the  sale, 
whatever  sums  may  have  been 
unduly  paid  must  be  returned 
to  the  sheriff,  and  the  parties 
are  bound  to  pay  back  such 
moneys  upon  an  order  from  the 
court  to  that  effect. — Pot.  P.O. 
257.— n^ric,  294. 

SECTION  Yl. 
Of  Abandonment  qf  Property. 

763.  Any  debtor  arrested 
under  a  writ  of  capias  ad  res- 
jjondenduvif  may  make  a  judi- 
cial abandonment  of  his  pro- 
perty for  the  benefit  of  his  cre- 
ditors.— C.  S.  L.  C,  c.  87,  BS. 
12,  13. 


764.  TbiB  abscdonmen 
«ffeat>d  b7  filing  in  the  ) 
thonotary's  office  a  Btstem 
■worn  to  b;  the  defeEd&nt, 


3.  The  namea  and  addreiB' 
of  all  and  Boeh  of  his  creditor 
and  amoont  of  their  oLaim 
and  the  nature  of  each  ciair 
irhetlier  privilagBd  hypothi 
O«ryor  otherwise. —Snoheteti 
ment  mnet  be  aeeoirpanied 
wltb  a  deelaratlon  b;  the 
debtor  that  hs  consents  (o 
abandon  all  his  property  to  hie 
oraditors.— C.  S.  L.  C,  o.  S7,  g. 

765-  {The  debtor  mnst  give 
the  plaintiff  notice  of  the  filing 
of  the  etstement  and  of  his  de- 
claration of  abandonment.] 

766.  Adebtornhohasbeen 
admitted  to  bail  is  bound  to 
fils  tliig  slaCenient  and  daclara- 
tira  within  thirty  days  from  the 
date  of  the  judgment  rendered 
In  the  suit  in  which  he  n-as 
«i(«d. 


Any    porgon    condemned   to 
pay  a  sum  exeeedlng   eighty 

oDita,  tor  a  debt  of  a  com- 
mercial nature,  \e  likewise, 
after  inch  moTeable  and  im- 
moveable  proporty  as  he   ap- 


he  debtor,  the  prosecuting 
ledilor  may  apply  to  the  aoart 
r  jadgoforths  appointmBntof 
.  curator  to  the  property  thai 
bandonod,  afteranotico,how- 

<een'givan  in  the  Qurbeo  OJi^tial 


n,UuUir,'joftht,,;rly) 

n  the  Judgment,  an 
lie  eopy  whereof  Is 
to    affixed,    has    been 


that,  within  thirty  days  from 
the  personal  service  to  be  made 
you  of  the  foregoing  eer- 
...iiDii  oopy  of  the  said  judg- 
ment, together  with  this  notice, 
yen    do    make    and     file    the 


t.B.,  plaintiff. 
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Gazette,^  fifteen  days  at  least 
before  presenting  the  same, 
calling  upon  the  creditors  to  be 
present.f — Ibid.,  s.  14. 


*  31  Vic,  c.  13,  8.  4,  Q. 

f  Form  No.  40,  in   connection 
with  article  768. 

Lower  Canada,  |  In  the  Supe- 
District  of .  j     rior  Court. 


No. 


A.B.,  Plaintiff, 
CD.,  Defendant. 


Public  Notice  is  hereby  given 
in  pursuance  of  the  provisions 
of  article  768  of  the  Code 
of  Civil  Procedure  of  Lower 
Canada,     that    at     the    hour 

of in  the noon  of 

the day    of next    (or 

instant,  as  the  cane  maj/  be,)  or 
as  soon  after  that  hour  as  may 

be,  at  the  Court  House,  at- 

(oVj  aa  the  case  mat/  be,)  at  the 
chambers  of  the  judge,  (suffi- 
ciently deicribirnj  the  name),  the 
said  A.  B.,  plaintiff  in  this 
cause,  will  apply  to  (numlnfj 
the  court,  and  xndlcating  whe- 
ther application  is  to  be  made 
to  such  court,  or  to  a  Judge 
thereof,)  for  the  appointment 
of  a  fit  and  proper  person  to  be 
curator  to  the  property,  real 
and  personal  of  the  said  C.  D., 
defendant  in  this  cause,  who 
has  made  and  filed  in  the  office 
of  the  prothonotary  of  the  said 
court,  a  statement  under  oath 
of  the  same,  and  also  of  his 
creditors  and  their  claims,  to- 
gether with  a  declaration  that 
he  is  willing  to  abandon  his 
property  for  the  benefit  of  his  • 


769.  [If  the  plaintiff  fails 
to  take  steps  for  the  appoint- 
ment of  a  curator,  the  defend- 
ant or  any  other  party  in  the 
suit  may  do  so,  with  the  ob- 
servance of  the  same  formalin 
ties.] 

770.  The  curator  appointed 
is  bound  to  make  his  appoint- 
ment known  by  an  advertise- 
ment inserted  during  one  montk 
in  the  Quebec  Official  Gcueett^,* 
and  in  any  other  newspaper 
that  the  court  or  judge  may 
designate.!  —  If   the    earat<Nr 


creditors — the  whole  as  by  the 
said  code  required. 

And  all  persons,  creditors  of 
the  said  C.  J>.,  are  hereby  no- 
tified then  and  there  to  attend, 
to  make  to  the  said  court  (or 
judge,  a«  the  case  may  be)  snoh 
representation  or  statement  in 
the  premises  as  they  may  see 
fit  to  make. 

Given   at ,  this day 

of ,  18— 

A.  B.,  plaintiff. 

=»  31  Vic,  c.  13,  s.  4,  Q. 

t  Form  No.  41. 

Lower  Canada, )  In  the  Supe- 
District  of )     rior  Court. 

A.  B.  Plaintiff, 

"NT  ^*' 

^®*      C.  D.,  Defendant, 
and 
E.  F.,  Curator  to  the  pro- 
perty and  effects  of  the 
said  defendant. 

Public  notice  is  hereby  given, 
in  pursuance  of  the  provisions 
of  article  770  of  the  Code  of 
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fails  to  do  SO,  the  plaintiff  or 
the  defendant  may  cause  such 
publication  to  be  made. — Ihid, 
fls.  14,  15. 

771.  The  curator  takes  pos- 
■session  of  all  the  property  men- 
tioned in  the  statement,  and 
administers  it  until  it  is  sold  in 
the  manner  hereinafter  men- 
tioned.—/6td,  8. 17,  §§  1,  2. 

772*  The  curator  has  like- 
wise a  right  to  receive,  collect 
and  recover  any  other  property 
belonging  to  the  debtor,  and 
which  the  latter  has  failed  to 
include  in  his  statement. — Ihid, 
— He  may  sell  the  moveables 
comprised  in  the  statement,  but 
the  immoveables  can  only  be 
<oId  under  a  seizure  obtained 
At  the  instance  of  a  creditor. 


•Civil  Procedure  of  Lower  Ca- 
nada, that  on  the day  of 

instant  (or  last  past,  as 

the  ecue  may  be,)  the  said  E.F., 
of  (state  here  the  address  and 
calling  of  the  curator,)  was  by 
-order  of  (describe  here  the  court 
or  judge  in  question,)  appointed 
to  be  curator  to  the  property 
&nd  effects  of  every  kind,  real 
and  personal,  of  the  said  C.  D., 
defendant  in  this  cause,  aban- 
doned by  the  said  CD.,  for  the 
benefit  of  his  creditors  —  the 
whole  as  by  the  said  code  pro- 
vided.— And  all  persons,  credi- 
tors or  debtors  of  the  said  C. 
D.,  are  hereby  notified  and  re- 

auired  to  govern  themselves  in 
le  premises  accordingly. 

Given  at ,   this day 

of ,  18—. 

E.  F.,  curator. 
(Or  A.  B.,  plaintiff,  or  C.  D., 
defendant,  as  the  case  may  be.) 


773.  Within  four  months 
after  the  filing  of  the  statement, 
when  the  debtor  is  in  prison, 
and  within  two  years  after  the 
filing  of  such  statement  when 
the  debtor  is  at  large  under 
bail,  it  may  be  contested  by 
any  creditor,  by  reason  : 

1.  Of  the  omission  to  men- 
tion property  of  the  value  of 
eighty  dollars ', 

2.  Of  any  secreting  by  the 
debtor  within  the  thirty  days 
immediately  preceding  the  in- 
stitution of  the  suit,  or  since, 
of  any  portion  of  his  property, 
with  intent  to  defraud  his  cre- 
ditors ; 

3.  Of  fraudulent  misrepre- 
sentations in  the  statement,  in 
respect  of  the.  number  of  his 
creditors,  or  the  nature  or 
amount  of  their  claims. — Ibid, 
s.  12;  s.  13,  §  2;  s.  15. 

774:.  The  contesting  party 
is  bound,  within  the  same  de- 
lay, to  prove  his  allegations  by 
all  legal  means.  The  court 
may,  however,  prolong  the  de- 
lay for  making  such  proof,  but 
not  beyond  two  months. — Ibid, 
s.  13,  §3. 

775.  The  debtor  is  bound  to 
attend  before  the  court  or  be- 
fore a  judge,  under  the  penalty 
hereinafter  imposed,  in  order 
to  answer  all  questions  which 
may  be  put  to  him  concerning 
such  statement. — Ibid,  s.  12, 
§2;  s.  15. 

776.  If  the  contesting  party 
establishes  any  one  of  the 
offences  mentioned  in  article 
773,  or  if  the  defendant  refuses 
to  attend  or  to  answer,  as  re- 
quired under  the  preceding 
article,  the  court  or  judge  may 
condemn  him  to  \>q  \m\>mo\3A^ 
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for  a  term  not  exceeding  one 
year. — If  the  debtor  so  ordered 
to  be  imprisoned  does  not  sur- 
render himself  or  is  not  sur- 
rendered for  that  purpose  ac- 
cording to  such  order,  then  the 
sureties  are  liable  to  pay  the 
plaintiff  the  debt,  together  with 
interest  and  all  costs. — Ibid. 
8.  12,  §§2,  3  J  s.  13,  §§2,  4  J  8. 
16;  s.  18. 

777.  If  the  allegations  to 
the  contestation  are  not  proved, 
within  the  delays  above  men- 
tioned, the  court  or  judge  may 
order  the  discharge  of  the 
debtor;  and  the  latter  cannot 
again  be  imprisoned  for  any 
debt  due  the  plaintiff,  or  any 
other  creditor,  by  reason  of  any 
cause  of  action  anterior  to  his 
statement  and  declaration  of 
abandonment;  and  in  case  of 
such  imprisonment  he  may  ob- 
tain his  discharge  either  from 
the  court  or  from  a  judge,  upon 
petition  and  suflBcient  proof. — 
Ibid,  s.  13,  §  3 ;  s.  16,  §§  1,2. 

778.  The  abandonment  of 
his  property  deprives  the 
debtor  of  the  enjoyment  of  such 
property,  and  gives  his  credit- 
ors the  right  to  have  it  sold 
under  execution  for  the  pay- 
ment of  their  respective  claims. 
—Pot.  P.  C,  269.— C.  N.  1269. 

779-  The  abandonment  of 
his  property  discharges  the 
debtor  from  his  debt  to  the 
extent  only  of  the  amount 
which  his  creditors  have  been 
paid  out  of  the  proceeds  of  the 
sale   of  such  property.— Pot., 

P.  C,  269 C.  S.  L.  C,  c.  87, 

8.  20.— C.N.  1270. 

780-  Other  special  provi- 
sions concerning  insolvent 
traders   are    contained  in   the 


statute  intituled  :  The  Inaolveni 
Act  of  186-4  (now  the  InaolvaA 
Act  of  1875  and  amending 
acts.) 

RBCTIOX  VII. 
Of  Coercive  ImprisonmefU. 

781.  Coercive  imprisonmeat 
cannot  be  carried  into  exeea- 
tion  without  a  special  role 
granted  by  the  court,  after 
personal  notice  given  to  the 
party  liable  to  it,  unless  sneh 
party  absconds  in  order  to 
avoid  it.— C.  P.  C,  780. 

782.  In  all  oases  of  resist- 
ance to  the  orders  of  the  ooort 
respecting  the  execution  of  the 
judgment  by  seizure  and  sale 
of  the  property  of  the  debtor, 
as  well  as  in  all  cases  in  whieh 
the  defendant  conveys  away  or 
secretes  his  effects,  or  uses 
violence  or  shuts  his  doofrs  to 
prevent  the  seizure,  a  judge 
out  of  court  may  exercise  iJl 
the  powers  of  the  cpurt,  and 
order  the  defendant  to  be  im- 
prisoned until  he  satisfies  the 
judgment. — C.  S.  L.  C,  c.  83, 
ss.  133-4-5. 

783.  Coercive  impriBonment 
cannot  be  granted  against 
tutors  or  curators  for  any  bal- 
ance of  account  due  by  them, 
until  after  the  expiration  of 
four  months  from  the  service 
upon  them  of  the  judgment  es- 
tablishing such  balance. — Ord. 
1662,  tit.  34,  arts.  3,  10,  11. 

784-.  Coercive  imprisonment 
can  only  bo  effected  in  the  time 
during  which  summonses  may 
be  gorved.— Pot.  P.  C,  259.- 
C.  P.  C.  781. 
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785.  The  debtor  cannot  be 
arrested  : 

1.  On  a  legal  holiday ; 

2.  In  a  place  of  public  wor- 
shipi  during  divine  service ; 

3.  In  a  court  of  justice  when 
the  court  is  sitting,  or  before 
any  privileged  tribunal. — Pot. 
P.  C,  260.— C.  P.  C,  781. 

786.  Notwithstanding  what 
is  contained  in  the  two  preced- 
ing articles,  the  court  may 
order  the  arrest  to  be  made  on 
a  holiday,  or  at  any  time,  if  it 
is  established  that  the  defend- 
ant is  acting  in  such  a  manner 
as  to  escape  it. — Pot.,  P.  C, 
259,  260 C.  P.  C,  781. 

787.  Coercive  imprisonment 
can  only  be  executed  in  virtue 
of  a  writ  or  order  from  the 
court  or  judge,  which  may  be 
addressed  to  the  same  officers, 
and  is  clothed  with  the  same 
formalities,  and  contains  the 
same  matters  of  recital  as  those 
required  in  writs  of  execution. 
— C.  S.  L.  C,  c.  83,  s.  141. 

788.  Whenever  the  person 
condemned  to  coercive  impris- 
onment resides  in  another  dis- 
trict, the  writ  must  be  addressed 
to  and  executed  by  the  sheriff 
of  such  district. — Ibid.  a.  209. 

789.  Coercive  imprisonment 
is  effected  by  arresting,  the 
debtor  and  placing  him  in  cus- 
tody of  the  keeper  of  the  com- 
mon gaol  of  the  district  in 
which  the  writ  issued. — If  there 
is  no  gaol  in  the  district  he 
mast  be  imprisoned  in  the 
nearest  gaol — Pot.  P.  C,  261. — 
C.  S.  L.  C,  c.  110,  s.  13. 

790.  Any  person  thus  im- 
prisoned, may  upon  petition 
to  the  court  or  to  a  judge, 
preyiously    served    upon    the 


creditor,  and  accompanied  with 
an  affidavit  that  be  is  not  worth 
[fifty]  dollars,  obtain  an  order 
commanding  the  creditor  to 
pay  him,  as  an  alimentary  al- 
lowance during  the  period  of 
his  imprisonment,  a  sum  not 
less  than  seventy  cents  and  not 
exceeding  one  dollar  per  week. 
— C.  S.  L.  C,  c.  87,  s.  6. 

791.  If  holdover  the  debtor 
afterwards  becomes  owner  of 
property  exceeding  in  value  the 
amount  above  mentioned,  the 
creditor  may  be  relieved  from 
paying  the  weekly  allowance. 

792.  The  debtor  may,  if  he 
has  grounds  for  doing  so,  seek 
redress  against  such  imprison- 
ment, by  petition  or  motion,  to 
the  court  or  judge,  served  upon 
the  creditor.— C.  P.  C,  795. 

793.  The  debtor  may  obtain 
his  discharge  : 

.  1.  By  paying  into  the  hands 
of  the  sheriff  or  of  the  protho- 
notary,  the  amount  of  the 
condemnation,  in  principal,  in- 
terest and  costs  : 

2.  With  the  consent  of,  or  a 
release  from  the  creditor; 

3.  Upon  the  failure  of  the 
creditor  to  pay  in  advance  into 
the  handb  of  the  gaoler  the 
alimentary  allowance  granted 
to  him ; ' 

4.  By  the  abandonment  of  his 
property,  as  mentioned  in  the 
preceding  section; 

5.  By  means  of  the  discharge 
from  liability,  obtained  under 
the  provisions  of  law  concern- 
ing insolvent  traders ; 

6.  If  he  has  completed  his 
seventieth  year. — Pot.  P.  C, 
263-4-5.-1  Pig.  837  et  aeq.— 
27  and  28  Vic,  c.  17,  ss.  9,  et 
seq.-^Q.  P.  C,  800. 
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794:.  Such  discharge  must, 
however,  be  ordered  by  a  judge 
upon  application,  of  which 
notice  has  been  given  to  the 
prosecuting  creditor. — Pig.  loc, 
cte.— C.  P.  C,  805. 


795.  When  the  debtor  htg 
been  discharged  by  reason  of 
default  of  payment  of  the  ali- 
mentary allowance,  he  is  no 
longer  liable  to  coercive  im- 
prisonment for  the  same  debt. 


BOOK    SECOND. 


TITLE   FIRST. 

OF  PROVISIONAL  PROCEEDINGS  WHICH  ACCOMPANY 
SUMMONS  IN  CERTAIN  CASES. 


GENERAIi  PROVISION. 

796.  A  plaintiff  may,  in 
certain  cases,  simultaneously 
with  the  summons,  or  pending 
the  suit  and  before  judgment, 
have  the  person  or  the  property 
of  his  debtor,  or  the  object  in 
dispute,  placed  in  judicial  cus- 
tody, as  explained  in  the  fol- 
lowing chapters ;  [subject  to  a 
right  of  action  by  the  latter  to 
recover  damages,  upon  estab- 
lishing by  proof  against  the 
creditor  a  want  of  probable 
cause.]— C.  P.  L.,  208,  237. 


CHAPTER  FIRST. 

OP     CAPIAS    AD    RESPONDENDUM. 
SECTION  I. 

Of  the  Isming  of  the  Capias. 

797.     When     the    amount 

claimed  exceeds  forty  dollars, 

the  plaintiff  may  obtain  from 


the  prothonotary  of  the  supe- 
rior court,  a  writ  of  summons 
and  arrest  against  the  defend- 
ant, if  the  latter  is  abont  to 
leave  immediately  the  province 
of  Canada,  or  if  he  secretes  his 
property  with  intent  to  defirand 
his  creditors. — C.  S.  L.  C,  e. 
87,  8.  1.— C.  P.  L.,  210. 

798.  This  writ  is  obtained 
upon  an  aflGidavit  of  the  plain- 
tiff, his  book-keeper,  clerk,  or 
legal  attorney,  declaring  tiiat 
the  defendant  is  personally  in- 
debted to  the  plainti£f  in  a  sam 
amounting  to  or  exceeding  forty 
dollars,  and  that  the  deponent 
has  reason  to  believe,  anoverily 
believes,  for  reasons  specially 
stated  in  the  affidavit,  that  the 
defendant  is  about  to  leave 
immediately  the  province  of 
Canada,  with  intent  to  defraud 
his  creditors  in  general,  or  the 
plaintiff  in  particular,  and  that 
such  departure  will  deprive  the 
plaintiff  of  his  recourse  against 
the  defendant ;  or  upon  an  affi- 
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<4aint  establishing,  besides  the 
•existence  of  the  debt  as  above 
mentioned,  that  the  defendant 
lias  secreted  or  mad<5  away 
with,  or  is  about  immediately 
tc  secrete  or  make  away  with 
his  property  and  effects  with 
8uch  intent. — Ibid. — C.  P.  L., 
212-4. — Hurtibise  t?«.  Lariche. 
13  L.  C.  J.,  83.-7  L.  C.  J.  30.* 


^  Form  of  affidavit  for  capias. 

Canada:  ^    In  the 

Province  of  Quebec,  >  Superior 


District  of .... 


Court. 


A.  B.  of ,  4&C.,  Plaintiff, 

Ko,  vs. 

C.  D.,  of ,  ka.f  Defendant, 


(4 


*A.  B.,  of  {insert  residence  and 
description)  being  duly  sworn, 
doth  depose  and  say  : 

"  That  he  is  the  plaintiff  in 
this  cause,  {or  one  of  the 
plaintiffs,  or  the  duly  authoriz- 
ed agent  of  the  plaintiffs  in  this 
behalf.) 

*'  That  the  said  defendant  is 
personally  (a)  indebted  to  the 
said  plaintiff  in  a  sum  exceed- 
ing forty  dollars,  to  wit  in  the 

sum  of for  that  [state  the 

eaM8e  of  indebtedness  with  suffi- 
eient  explicitness  as  to  timet 
jilaee  and  circumstance,  show- 
ing that  the  cause  of  action  arose 
in  this  province.  (6)] 

"That  this  deponent  is  cre- 
dibly informed,  to  wit  by  [name 

(a)  Alexander  vs.  McLachlan. 
—1  L.  C.  J.  5. 

(6)  Brisson  vs.  McQueen. — 
7  L.  C.  J.,  70.  j 

.0 


799.  The  writ  may  also  be 
obtained  \i  the  affidavit  estab- 
lishes, besides  the  debt,  that 
the  defendant  is  a  trader,  that 
he  is  notoriously  insolvent,  that 
he  has  refused  to  arrange  with 
hi.«  creditors  or  to  make  an 
assignment  of  his  property  to 
them  or  for  their  benefit,  and 
that    he  still    carries   on    his 


informant  (c)]  and  hath  every 
reason  to  believe  and  doth 
verily  believe,  that  the  said 
defendant  is  about  to  leave 
immediately  the  confines  of  the 
provinces  of  Quebec  and  On- 
tario, (formerly  constituting 
the  province  of  Canada)  with 
intent  to  defraud  his  creditors 
in  general,  and  the  plaintiff  in 
particular  (rf)  [or  xf  the  cause 
of  belief  is  other  than  direct  in- 
formation add,  an^  my  reasons 
for  so  believing  are  (e)  state 
reasons  fully.'\ 

"  That  such  departure  (/) 
will  deprive  the  said  plaintiff 
of  his  recourse  against  the  said 
defendant,  and  he  will  lose  his 
remedy  and  sustain  damage. 

And  deponent  hath  signed. 

Sworn,  taken  and  acknow- 
ledged before  me  at ,  this 

day  of A.  D 


(c)  Chretien  vs.  McLane,  3 
Rev.  de  Leg.  348. — Cameron 
vs.  Brega,  10  L.  C.  J.,  88.— 
Milligan  vs.  Mason,  17  L.  C, 
J.,  159. 

{d)  Lamarche  vs.  Labrecq, 
1  L.  C.  R.,  215. 

(r)  Milligan  vs.  Mason,  17 
L.  C.  J.,  159. 

(/')  Boyd  vs.  Freer,  \5  !».  Q, 
J.,  109. 


no 
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trade*— C.S.L.C.,  c.  83,  s.  47  j 
c.  87,  8.  9. 


Or  if  the  cause  of  capias 
be  secreting  and  not  abscond- 
ing, then  insert,  instead  of  the 
paragraph  commencing  "  That 
this  deponent  is  credibly  in- 
formed,'' the  following  : — 

"  That  the  said  defendant 
hai<  secreted  and  made  away 
with,  (or  is  about  immediate- 
ly to  secrete  and  make  away 
with,  —  or  has  secreted  and 
made  away  with  a  part,  and 
is  about  immediately  to  se- 
crete and  make  away  with 
the  remainder  of)  his  pro- 
I>erty  and  effects  with  intent 
to  defraud  his  creditors  in 
general  and  the  plaintiff  in 
particular,  and  the  reasons  of 
said  deponent  for  so  believing 
are  (f/)  "  (ntate  reanona  fully,) 

(;/)  Bell  v<.  Vigneault  and 
Uouliston,  5  Rov.  Leg.  607 ;  but 
see  Casavant  V4.  Patenaude,  3 
Rov.  Leg.,  446. 

*  When  both  parties  are  do- 
miciled in  Upi)er  Canada,  the 
affidavit  must  also  declare  that 
the  defendant  does  not  possess 
within  the  limits  of  Upper  Ca- 
nada any  immoveable  property 
out  of  which  the  plaintiff  can 
reasonably  expect  to  be  paid. 

—i\  S.  L.  C,  c.  87,  8.  2 3  L. 

C.  R.,  100. — This  writ  may  issue 
on  the  ground  of  secretion  com- 
mitted j)reviously  to,  after,  or 
concurrently  with  the  making 
of  an  assigniiient  under  the  In- 
solvent Act  of  ]HC)i. — Steven- 
flon  t;#.  McOwan,  17L.C,  Jurist, 
46. 


800*  The  writ  of  oapia» 
may  likewise  be  obtained  by 
any  creditor  having  an  hypo- 
thecary or  2)riyileged  claim 
upon  an  immoveable,  npon  an 
affidavit  establishing  that  his 
claim  exceeds  forty  dollars,  and 
that  the  defendant,  whether 
he  is  the  original  hypothecary 
debtor  or  simply  the  holder  of 
the  property,  is,  with  the  intent 
of  defrauding  the  plaintiiF, 
damaging,  deteriorating  or 
diminishing  the  value  of  the 
immoveable,  or  is  about  to  do 
so  himself  or  by  others,  so  as  to 
prevent  the  creditor  from  re- 
covering the  whole  or  any  part 
of  his  claim,  to  the  amoant  <^ 
forty  dollars,  as  provided  by 
chapter  47  of  the  consolidated 
statutes  for  Lower  Canada^— 
C.  S.  L.  C,  c.  47,  s.  3. 

801.  [If  the  demand  be 
founded  upon  a  claim  for  nn- 
Uquidated  damages,  the  writ 
of  capias  cannot  issue  without 
a  judge's  order,  after  examin- 
ing into  the  sufficiency  of  the 
affidavit  ;  and  the  affidavit  in 
such  case  must  state  the  nature, 
and,  moreover,  amount  of  the 
damages  sought,  and  the  fiMts 
which  gave  rise  to  them,  and 
the  judge  may,  in  his  disere- 
tion,  either  grant  or  refute  the 
capias,  and  may  fix  the  amount 
of  the  bail,  upon  giving  whieh 
the  defendant  may  be  releas- 
ed.] 

802.  The  writ  of  capias  nu^ 
be  joined  with  the  writ  of  sum- 
mons, or  may  be  issued  after- 
wards as  an  incident  in  the 
cause.  In  the  latter  case  it 
must  be  accompanied  with  a 
summons   for  a  fixed   day  to 

[  fiYiow  Q&uee  why  the  writ  should 
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not  be  declared  valid  and  join- 
ed with  the  principal  demand. 
— The  writ  may  also  issue  after 
judgment  has  been  obtained 
for  the  recovery  of  the  debt. 

803*  The  amount  for  which 
the  writ  of  capias  has  issued, 
and  the  name  of  the  person  who 
made  the  affidavit  must  be  en- 
dorsed upon  the  writ. — If  &  11 
Geo.  IV.,  c.  26. 

804:.  {It  is  not  necessary 
that  the  declaration  or  state- 
ment of  the  demand  should  be 
served  upon  the  defendant  at 
the  time  of  his  arrest,  but  it 
suffices  to  leave  a  copy  of  it 
either  with  him,  or  at  the  office 
of  the  prothonotary,  within  the 
[three  days  which  follow  the 
service.] — C.  S.  L.  C,  c.  83, 
8.  57. 

805.  Saving  the  exceptions 
contained  in  articles  2272  and 
2273  in  the  Civil  Code,  a  writ 
of  capias  cannot  issue : 

1.  Against  priests  or  minis- 
ters of  any  religious  denomina- 
tion whatever ; 

2.  Against  septuagenarians ; 

3.  Against  females. — C.  S. 
L.  C,  c.  87,  s.  7,  §  1. 

806*  It  cannot  issue  for  any 
debt  created  out  of  the  pro- 
vince of  Canada,  nor  for  any 
debtunder  forty  dollars. — Ibid, 
§  2.-6  L.  C.  J.,  312. 

807*  The  affidavit  required 
in  the  above  articles  may  be 
made  by  one  person  only,  or 
by  several  persons  swearing 
each  to  a  portion  of  the  neces- 
sary facts,  and  it  may  be  re- 
ceived and  sworn  to  before  a 
judge  of  the  superior  court,  or 
a  commissioner  of  the  superior 
court,  or  by  the  prothonotary 
who    certifies     the    writ     of 


capias. — C.  S.  L.  C,  c.  83,  s.  6 ; 
c.  87,  8.  1. 

808>  The  superior  court 
alone  has  jurisdiction  in  mat- 
ters of  capias. — 12  Vic,  c.  38, 
ss.  32,  47.— C.  S.  L.  C,  c.  78, 
s.  5. 

809«  When  the  capias  is 
issued  by  the  prothonotary  of 
the  superior  court  it  is  ad- 
dressed to  the  sheriflf  or  bailiff 
of  the  district  where  it  is  to  be 
executed. — 12  Vic,  c  38,  s.  47. 
— C.  S.  L.  C,  c.  83,  s.  3,  §  2. 
—33  Vic,  c  17,  8.  1,  Q. 

810.  It  may  be  issued  by  a 
clerk  of  the  circuit  court,  in 
which  case  it  is  addressed  to 
the  sheriff  or  to  any  bailiff  of 
the  district  in  which  it  is  to  be 
executed. — 12  Vic,  c  68. — C. 
S.  L.  C,  c  83,  s.  6. 

811.  The  clerk  of  the  cir- 
cuit court  acts  in  such  case  as 
an  officer  of  the  superior  court, 
and  the  writ  of  capias  must  be 
worded  throughout  as  if  it  was 
issued  by  the  prothonotary. — 
Ibid, 

812.  In  all  cases  in  which 
a  writ  of  capias  may  issue,  a 
warrant  of  arrest  may  be  grant- 
ed by  a  commissioner  of  the 
superior  court,  and  be  address- 
ed by  him  either  to  the  sheriff 
or  a  bailiff,  or  any  other  peace 
officer  in  his  vicinity.— C.  S.  L. 

\j»y   C*   So,  S.  0«5. 

813*  Such  warrant  is  in  the 
name  of  the  commissioner  who 
grants  it;  it  orders  the  arrest 
of  the  person  therein  designat- 
ed, and  his  delivery  over  to 
the  gaoler  of  the  district,  who 
is  commanded  to  keep  him  in 
his  custody  during  forty-eight 
hours,  and  no  longer, 
before  the    exp\i&lv 


;er,  ju^^^ 
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time  the  plaintiff  has  obtained 
and  caused  to  be  executed 
against  such  defendant  a  writ 
of  capias  in  the  ordinary 
course.*— 9  Geo.  IV.,  s.  27. 


*Form  No.  42,   in    connection 
with  articles  812,  813. 

Affidavit  for  warrant  of  arrest. 


A.   B.,   of 


&c.,   being 


dniy  sworn,  doth  depose  and 
say  that  C.  D.,  of ,  is  per- 
sonally indebted  to in  a 

snm  exceeding   forty  dollars, 

to  wit :  in  the  sum  of . 

That  this  deponent  is  credi- 
bly informed  (hy name  in- 
formant, Malligan  va.  Mason, 
S.  C.  Review,  Montreal,  30 
Dec,  1872),  hath  every  rea- 
son to  believe,  and  doth  verily 
.  and  in  his  conscience  believe, 
that  the  said is  immedi- 
ately about  to  leave  the  pro- 
vince of  Canada  (allege  speci- 
ally the  reasons  which  lead  to 
the  belief  that  the  defendant  is 
about  to  leave  the  province  of 
Canada),    whereby    the    said 

,  without  the  benefit  of  a 

warrant  of  attachment  against 

the  body  of  th©  said ,  may 

be    deprived    of remedy 

against  the  said :  and  this 

deponent  hath  signed. 

Sworn   before    me, this 

day  of . 

Form  No.  43,  in  connection 
with  articles  812,  813. 

Warrant  to  arrest  the  person. 

Canada,  Province  of  Quebec, 

District  of . 

A.  B.,  Esquire,  commissioner 
cf  the  eupemor  court  in  the 


814.  The  debtor  oannot  b« 
detained  in  prison  in  virtue  of 
such  warrant  any  longer  than 
forty-eight  hours,— Ibid,  s.  54. 

815.  The  commissioner 
granting  such  warrant  mnst, 
without  delay,  transmit  a  dnp- 
licate  of  it,  together  with  ue 
original  affidavit  npon  whioh  it 
was  granted,  and  a  oertificato 
of  his  proceedings  to  the  pro- 
thonotary  of  the  superior  ooart 
of  the  district,  who  must  fito 
the  same  and  keep  them  ai 
part  of  the  record  in  tiio  om«. 
— Ibid,  s.  55. 


district  of .   To        ,  and  to 

the  keeper  of  the  common  gad 
of  the  said  district,  greeting : 
I  command  you,   that  yon 

take of in  the  county 

of in  the  district  of ^if  he 

be  found  in and  him,  with 

all  due  diligence,  convey  to  the 
common  gaol  of  the  said  dis- 
trict, and  deliver  to  the  keeper 
thereof,  together  with  this 
warrant;  and  I  do  hereby 
command  you,  the  said  keeper, 

to  receive  the  said and  him 

safely  keep  for  the  space  of 
forty -eight  hours,  and  no  long- 
er, unless,  before  the  expira- 
tion of  that  time,  a  writ  of 
capias  ad  respondendum  be  duly 
served  upon  him,  to  compel  him 
to  be  and  appear  personally  in 
the  superior  court  for  the  said 
district  on  the  day  of  the  re- 
turn of  such  writ,  to  answer 

of of  a  certain  debt, 

interest  and  costs,  amounting 

to  the  sum  of . 

Given  under  my  hand  and 
seal,  this day  of in  the 


jesty. 


year  of  her  present  ma- 


BSCnoNn. 

C>f  Oia  ExtetUion  <if  Writi  a/ 
Capiat. 

ei6.  If  tfaa  iriit  of  oapla: 
if  widrcatsd  to  a  bailiff,  thi 
limiliS'  who  is  charged  with  i 
UTStta  tha  dafendact  and  Ae 
lirara  him  OTer,  together  will 
tha  writ  to  the  ■heria',  <rb< 
theqieaoa  bMOmes  Teiponslblo 
— C.  S.  L.  C,  o.  83, 1.  8,  5  2. 

B17.  Ifthewritof  napiuit 
mddraaead  to  tha  shsriffhe  i: 
than  bODUd  to  eiecuCs  it  or  t< 
eanaa  it  to  ba  eieouted  h;  hii 

818-  Tha  Bheriff  is  boun.i 
to  keep  the  defendant  in  the 
eonunon  gaol  ot  the  district, 
until  the  iatUr  gives  aeoniitj 
or  il  dieehorged  aa  hareinafte  i 
prorided. — Ibid,  a.  8T,  s.  1. 

SBcnoNnL 

Of  the  ConUitatioa  of  Writi 
ef  Capias. 
819.  Upon  a  petition  pre- 
tanted  to  the  court,  or  to  a 
Jndgaii.  t«™  or  in  nation, 
tho  defendant  ma;  obtain  hb 
disoharge  h;  establishing  that 


it  tbnndad      ._    __    ... 

BBfBaient.~7iid,  es.  S.  B  SJ  1,  2 
— a.47, 1.  S,  5  3.— C.  P.  L.  2ie.« 
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U1.0-  Id  order  to  deeida 
upon  thia  Incidentat  proeeed- 
ing  the  conrt  or  juage  maj 
order  the  immediate  retDro  of 
''""  "'"'  "rit  of  eapias,  aod  of 

—  ^ adiagB  had    upon  it, 

although  tho  daj  flied  for  the 
itnrn  should  not  ;et  be  ar- 
vad.— 1  L.  C.  R.,  143. 
821.  If  the  contestation  is 
merely  aa  to  the  sufScienoj  of 
the  allcgBtions  of  the  affidavit, 
the  jvdge  or  the  court  may  dla- 
of  it,  after   bearing  the 


ity  of  I 


t  if  the 
llegatior 


e  fal- 


•  The  defeodaot  must  pre- 
Nnt  liinaltaiiaoDBly  all  peti' 
ttona  he  Intends  to,  whether 
in  law  Of  faot. —Sutherland  vs. 
Phlllipa,  superior  court,  Mont- 
nal,  Dao.,  1 874.— Maintained 
in  appeal  18T6. 


defendant,  in  the 
.,,-^^ij.^.j  .^^tarse  and  indepeu- 
dently  of  the  contestation  upon 

the  exlgihility  of  the  debt  de- 
pends upon  the  truth  of  the 
^legations  of  the  affidavit,  In 
whioh  oaae  the  writ  may  be 
contested  together  with  tha 
merits  of  the  case — 10  h.  G. 
R.,  241. 

822.  A  defendant  whoae  ap- 
plication to  be  discharged  li 
rejected  may  appeal  from  tha 
flB,.iBi™.— 3  L.  C.  J.,  292. 

).  [If  the  court  or  judge 
.„.<,. c  the  defendant  to  he  dia- 
.iharged,  the  plaintiff  may  ob- 
tain a  suspension  of  the  order, 
by  deoUriog  immediately  that 
'     intends  to  hare  the  decisiou 

lime  ant  required  by  article 
487.  He  may  likewiso  appeal 
tram  the  Judgment  in  review, 
it  he  declares  immediately  his 

causas  the  writ   of   appeal  to 


endeim^  o^  W 
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judgment  in  review.*  If  the 
plaintiff  fails  to  comply  with 
these  formalities  the  defendant 
is  discharged.] 

SECTION  IV. 
Of  Discharge  upon  Bail, 

824.  The  defendant  may 
obtain  his  discharge  upon  giv- 
ing two  good  and  sufficient 
sureties  that  he  will  not  leave 
the  province  of  Canada,  and 
that,  in  case  he  does  so,  such 
sureties  will  pay  the  amount 
of  the  judgment  that  may  be 
rendered,  in  principal,  interest 
and  costs,  or  the  amount  fixed 
by  the  judge  in  the  case  of 
article  801. — But  this  bail  can- 
not be  received  after  the  expi- 
ration of  the  eighth  day  from 
the  day  fixed  for  the  return  of 
the  writ  of  capias,  unless  with 
leave  of  the  court,  expressly 
granted  upon  sufficient  cause 
shown. — C.  S.  L.  C.  c.  87,  s.  3. 

825.  The  defendant  may 
also  obtain  his  discharge  at 
any  time  before  judgment,  by 
giving  good  and  sufficient  sure- 
ties to  the  satisfaction  of  the 
court,  or  judge,  or  prothono- 
tary,  that  he  will  surrender 
himself  into  the  hands  of  the 
sheriff,  when  required  to  do  so 
by  an   order   of  the   court  or 


*  The  writ  of  appeal  may  be 
taken  out  on  a />r«ct/^e  without 
a  petition.  Obiter  dictum  of 
full  court  of  appeal  in  re  Ca- 
nadian Bank  of  Commerce  vh. 
McMinn,  Montreal,  12th  Dec, 
1874, 


judge,  within  one  month  from 
the  service  of  such  order  apon 
him  or  upon  his  sureties,  and 
that  in  default  they  will  pay 
the  amount  of  the  judgment  in 
principal,  interest  and  costs, 
or  the  amount  fixed  by  the 
judge  in  the  case  of  article  801. 
— 76ic?,  s.  10. 

826.  This  bail  is  offered 
after  a  notice  served  upon  the 
plaintiff  or  his  attorney,  with 
one  intermediate  day's  delay. 

827>  The  sureties  oflfered 
must,  if  required,  justify  their 
sufficiency  upon  oath,  but  need 
not  justify  upon  real  estate.— 
Ihid,  s.  10,  §  2. 

828.  A  defendant  arreated 
upon  a  capias  may  obtain  hii 
provisional  discharge  by  giyiag 
good  and  sufficient  sureties  to 
the  sheriff,  to  the  satisfaction  of 
the  latter,  before  the  return  daj 
of  the  writ,  that  he  will  pay 
the  amount  of  the  judgment 
that  may  be  rendered  upon  the 
demand,  in  principal,  interest 
and  costs,  if  he  fails  to  give 
bail  pursuant  to  article  824  or 
to  article  825.*— y6»ci,   a.  22, 


^  On  cause  shown,  th« 
defendant,  after  a  judgment 
maintaining  a  capias,  and  oon- 
demning  him  to  pay  the  debt, 
will  be  permitted  to  put  in  bail 
or  security  that  he  will  soi- 
render  himself  in  terms  of  the 
law  in  place  of  the  bail  given 
to  the  sheriff.  He  will  also 
after  judgment,  on  showing 
cause,  be  permitted  to  fyle  the 
statement  of  his  affairs  re- 
quired by  C.  S.  L.  C,  o.  87, 
s.  12,  (arts  :  763  et  »eq,  of  thif 
code),  and  plaintiff's  petition 
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and  form  No.  44. — Henderson 
V8,  Lamoureuz. 


for  imprisonment  will  be  dis- 
missed in  consequence  of  such 
Permission.  Henderson  vs. 
amoureux,  17,  L.  C.  K.  414. 

Form  No.    44,    in    connection 
with  article  828. 

Form  of  Bail-bond. 

Know  all  men  by  these  pre- 
sents, that  we,  (iuime  here  the 
defendant  and  his  bail,)  are 
held  and  firmly  bound  to  (name 
here  the  sheriff^  sheriff  of  the 
district  of ,  in  Lower  Ca- 
nada, in  the  sum  of  (state  here 
ike  amount  sworn  to  and  endora- 
■ed  <m  the  writ,  with  twenty -five 
per  centum  added  for  interest 
ai^  eoata,)  to  be  paid  to  the 
said  sheriff,  or  his  certain  at- 
torney, executors,  administra- 
tors or  assigns ;  for  which  pay- 
ment, to  be  well  and  faithfully 
made,  we  bind  ourselves,  and 
«ach  of  us  by  himself,  for  the 
whole  and  every  part  thereof, 
and  the  heirs,  executors,  and 
administrators  of  us,  and  every 
of  ns,  firmly  by  these  presents, 
sealed    with    our    seals,    and 

dated  this day  of ,  in 

the year  of  the  reign  of 

our  sovereign  lady  Victoria,  by 
the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland,  Queen,  Defender  of 
the  Faith,  and  in  the  year  of 
oar  Lord  one  thousand  eight 
hundred  and 

Whereas  the  above  bounden 
(name  here  the  defendant)  has 
been  by  the  said  sheriff  arrest- 
ed under  and  by  virtue  of  a 


829.    The   sheriff  in    such 
case  is  responsible  only  for  the 


certain  writ  sued  out  of  the 
superior  court  in  the  district 

of ,  at  the  instance  of  (name 

here  the  plaintiff,)  and  to  the 
said  sheriff  in  due  course  of  law 
delivered ; 

The  condition  of  this  obliga- 
tion is  such  that  if  the  said 
(name  here  the  defendant)  do,  on 
(state  here  the  return  day  of  the 
trrit,)  or  at  any  time  pre- 
viously thereto,  or  within  eight 
days  thereafter,  give  good  and 
sufficient  security  to  the  satis- 
faction of  the  superior  court  in 
the  said  district  or  of  any  one 
of  the  judges  of  the  said  court, 
that  he,  the  said  (name  here 
the  defendant,)  will  surrender 
himself  into  the  custody  of  the 
said  sheriff  whenever  required 
so  to  do  by  any  order  of  the 
said  court,  or  of  any  judge 
thereof,  made  as  by  law  pro- 
vided, or  in  default  thereof, 
will  pay  to  the  said  (name  here 
the  plaintiff,)  the  debt  for 
which  he  the  said  (name  here 
the  defendant,)  has  been  arrest- 
ed as  aforesaid,  with  interest 
and  costs ;  or  do,  on  (state  here 
the  return  day  of  the  writ,)  or  at 
any  time  previously  thereto, 
or  within  eight  days  thereafter, 
put  in  special  bail,  as  by  law 
provided,  to  the  action  wherein 
the  said  writ  has  been  sued 
out  as  aforesaid,  then  this 
obligation  shall  be  void  and  of 
no  force,  but  otherwise  shall 
stand  in  full  force,  vigor  and 
effect. 

Signed,  sealed  and  delivered 
in  presence  of 
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sufiSciency  of  the   sureties   at 
the  time  when  bail  was  given. 

830.  lie  may  free  himself 
by  ofi'ering  an  assignment  of 
the  bail-bond  he  has  taken. — 
This  assignment  may  be  effect- 
ed by  simply  endorsing  his 
name  upon  the  bail-bond.— 
Ibid,  s.  .  3. — Asselin  &  Mason, 
judgt  9  Nov.,  1848. 

831.  The  sureties  may  at 
any  time  arrest  the  defendant 
and  surrender  him  into  the 
hands  of  the  sheriff  and  thus 
discharge  themselves  from 
their  bond.— C.  S.  L.  C,  c.  87, 


8.  5. 


832.  [The  sheriff,  however, 
is  not  bound  to  receive  the 
defendant,  without  a  written 
requisition  to  that  effect  signed 
by  the  sureties  or  by  one  of 
them,  or  by  their  authorized 
attorney.  —  The  requisition 
must  contain  the  title  of  the 
court,  the  names  of  the  parties 
to  the  suit,  and  of  the  sureties, 
and  must  require  the  sheriff  to 
take  the  debtor  into  his  cus- 
tody ;  and  it  is  the  duty  of  the 
sheriff  to  give  the  sureties  a  cer- 
tificate of  such  surrender.] 

833.  [If  the  sureties  ap- 
prehend resistance,  then  upon 
an  affidavit  of  one  of  them, 
alleging  their  suretyship,  sworn 
to  before  a  judge,  the  prothon- 
otary,  a  commissioner  of  the 
superior  court,  or  a  justice  of 
the  peace  of  the  district  in 
which  the  debtor  then  is,  and 
upon  a  requisition  to  that  effect 
written  upon   the   back   of  an 


affidavit,  any  bailiff  or  con- 
stable may  arrest  the  debtor 
with  such  forcible  assistance  a» 
may  be  necessary,  and  hand 
him  over  to  the  sheriff.] 


*  As  to   security  by  sheriff, 
jsee  .Vtf  Vic,  c.  1 5,  Q 


CHAPTER  SECOND. 

OF   ATTAOHUENT    BKFOKK    JUDOo 
MEKT. 

SECTION  r. 
Of  Simple  Attachment. 

834.  A  creditor  has  a  rights 
before  obtaining  judgment,  to 
attach  the  goods  and  effects  of 
his  debtor : 

1.  In  the  case  of  the  dernier 
^quijjeur  ;  * 

2.  In  all  cases  where,  ag 
plaintiff,  he  produces  an  affi- 
davit establishing  :  that  the 
defendant  is  personally  indebt- 
ed to  him  in  a  sum  exceeding 
five  dollars,  that  the  defendant 
absconds  or  is  about  imme- 
diately to  leave  the  province 
or  is  secreting  or  is  about  to 
secrete  f  his  property,  with  the 
intent  to  defraud  his  creditor! 
and  the  plaintiff  in  particular; 
or  that  the  defendant  is  a 
trader,  that  he  is  notoriously 
insolvent,  that  he  has  refasMl 
to  arrange  with  his  creditors 


*  The  dernier  4quipeur  must 
make  the  usual  affidavit  to 
obtain  a  seizure. — Plante  o*. 
Clarke,  17  L.  C.  Rep.,  p.  75. 


i      \  35  Vic,  c.  6,  8.  18,  Q. 
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or  to  make  an  assignnent  to 
them  or  for  their  benefit,  and 
that  he  still  oarries  on  his 
buBiness ;  and,  in  either  case, 
tiiat  the  deponent  verily  be- 
lieves that  without  the  benefit 
of  the  attachment  the  plaintiff 
will  lose  his  debt  or  sustain 
damage. — C.  S.  L.  C,  c.  83,  ss. 
46-7,  58,  175.— Pot.  Proo.  civ. 
180-1.— C.  P.  L.,  240.* 

835.  [If  the  claim  is  found- 
ed on  unliquidated  damages, 
the  writ  of  attachment  cannot 
uisue  without  the  order  of  a 
judge  after  examining  into  the 
sufficiency  of  the  affidavits, 
which,  moreover,  must  state 
the  nature  and  amount  of  the 
damages  claimed  and  the  facts 
which  gave  rise  to  them,  and 
the  jadgemay  in  his  discretion 
either  grant  or  refuse  the  writ, 
and  fix  the  amount  of  the  bail 
npon  giving  which  the  property 
may  he  released.] 

836*  Simple  attachment  is 
effected  by  means  of  a  writ 
addressed,  when  in  the  su- 
|>erior  court,  to  the  sheriff  or 
bailiff  \  of  the  district  in  which 
it  is  to  be  executed,  or,  when 
in  any  other  court,  to  any 
bailiff,  requiring  such  sheriff 
or  bailiff  to  seize  the  moveables 
and  effects  of  the   defendant. 


#This  article  has  not  chang- 
ed the  law  with  respect  to  the 
affidavit  as  previously  in  force. 
It  is  sufficient  in  the  affidavit 
to  state  that  the  defendant  is 
about  to  leave  Lower  Canada, 
or  the  Province. —  Beaubien  vs. 
Linklater.  17  L.  C.  R.,  p.  406. 

133  Vic,  c.  17,  s.  1,  Q. 


and  to  summon  him  to  appear 
on  a  day  fixed,  at  the  office  of 
the  prothonotary  or  clerk,  to 
answer  the  demand  and  show 
cause  why  the  attachment 
should  not  be  declared  valid. — 
C.  S.  L.  C,  c.  83,  8.  5. 

837.  The  amount  of  the 
plaintiff's  claim  must  be  en- 
dorsed upon  the  writ,  or  the 
sum  for  which  security  may 
be  given. — 10  &  11,  G.  IV.,  c. 
26.^  C.  S.  L.  C,  c.  83,  s.  52. 

838.  The  writ  is  issued  by 
the  prothonotary  or  by  the 
clerk  of  the  circuit  court,  as 
the  case  may  be,  upon  a  written 
requisition  from  the  plaintiff.— 
It  may  be  either  in  the  French 
or  English  language. — It  is 
tested  in  the  same  manner  as 
writs  of  summons. — G.S.  L.  0., 
c.  83,  s.  1. 

839.  The  writ  may  also  be 
issued  for  the  superior  court, 
according  to  the  amount 
claimed,  by  any  clerk  of  the 
circuit  court,  who,  in  such 
case,  may  likewise  receive  the 
necessary  affidavit. — Ibid,  s. 
6,  §4. 

84:0.  The  provisions  con- 
tained in  articles  810  and  811 
concerning  writs  of  capias, 
apply  likewise  to  simple  at- 
tachment. 

841.  The  seizure  of  the 
goods  of  the  defendant  is  ef- 
fected in  the  same  manner  as 
upon  the  execution  of  a  judg- 
ment—Pot. Proc.  Civ.  180-1.— 
The  sheriff  or  bailiff  may  make 
the  seizure  in  another  district 
if  the  debtor  has  conveyed  his 
property  there  or  has  with- 
drawn there  himself. 

842.  A  warrant  of  attach- 
ment may  also  \>e  \%%\iq^,  Vu 
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the  case  of  article  834,  by  any 
commissioner  of  the  superior 
court,  addressed  to  the  sheriff 
of  the  district  where  the  war- 
rant is  to  be  executed,  or  to 
the  bailiff  or  peace  oflGicer 
nearest  to  his  residence,  com- 
manding him  to  seize  and 
detain  the  effects  of  the  debtor. 
— C.  S.  L.  C,  c.  83,  s.  53. 

843.  This  warrant  of  at- 
tachment is  in  the  name  of 
the  commissioner  who  issues 
it;  it  orders  the  moveables  and 
effects  of  the  defendant  to  be 
attached,  with  the  ordinary 
formalities  of  seizures,  and 
that  they  bo  kept  and  detained 
for  the  period  of  twelve  days 
from  the  seizure,  and  no  longer, 
unless  before  the  expiration  of 
such  twelve  days  a  writ  of 
attachment,  pursuant  to  the 
above  provisions,  issues  from 
the  proper  court.* — Ibid,  s.  54 
and  form  D. 


*  Form  No.  45. — Affidavit  to 
obtain  Warrant  of  Attachment. 

A.    B.,    of being    duly 

sworn,  doth    depose    and    say 

that  C.  D.,  of is  indebted 

to of in  a  sum  exceed- 
ing forty   dollars,    to   wit  :  in 

the    sum   of .      (^Here  state 

succinctli)  the  cause  of  indebted- 
nens.^ 

That  this  deponent  is  credi- 
bly informed  and  hath  every 
reason  to  believe,  and  doth 
verily   and   in   his   conscience 

believe,  that  the  said is  now 

about  immediately  to  secrete 

estate,    debt   and   effects, 

and  do — abscond  and  do — 
intend  suddenly  to  depart  from 


The  effects  so  seiied 
cannot  be  detained  for  a  longer 
period  than  twelve  days  under 
such  warrant  of  a  commiB' 
sioner. — Ibid, 


Lower  Canada,  with  an  intent 

to  defraud  the  said and— 

creditors. 

This  deponent  further  Baith, 
that  he  doth  verily  believe, 
that  without  the  benefit  of  a 
warrant    of  attachment—— 

against  the  said the  said 

will  lose  his  debt  and  sns- 

tain  damage,  and  hath  signed. 

Sworn  before  me,  at this 


Form  No.  46,  in  conneotio& 
with  article  843. — Warrant  of 
Attachment, 

A.  B.,  Esquire,  commissioner 
of  the  Superior  Court  in  the 
district  of 

To greeting : 

I    command    you,     at   the 

instance  of ,  to  attach rf 

and  belonging   to ,  if  tiie 

same  fih all  bo  found  in  the— — > 
to  the  value  of and  the  said 


keep   and   detain  in  your 

charge  and  custody  for  the 
period  of  twelve  days,  from  the 
date  hereof,  and  no  longer, 
unless  before  the  expiration  of 

twelve  days,  the  said shall 

be  seized  by  writ  of  attachment 
issuing  from  the  superior  or 
circuit  court  (an  the  case  fna$ 

be)    at at  the  suit  of  the 

said . 

Given    under  my  hand  and 

seal,  at this day  of — - 

in  the year  of  the  reign  of 

her  majesty. 
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K  The  oommissioner  who 
l^anted  such  warrant  must, 
without  delay,  transmit  a 
daplicate  thereof,  together  with 
the  original  affidavit  upon 
which  the  warrant  was  granted 
and  a  certificate  of  his  proceed- 
ings to  the  prothonotary,  or 
«lerk  of  the  circuit  court,  who 
must  file  and  keep  the  same  as 
part  of  the  record  in  the  case. 
— Jbidf  8.  55. 

846*  When  in  the  superior 
eonrt  the  writ  or  the  warrant 
is  addressed  to  a  bailiff  or  any 
other  officer  than  the  sheriff, 
such  bailiff  or  other  officer  is 
bound  to  make  a  return  of  his 
proceedings  to  the  sheriff,  and 
to  deliver  to  him  the  effects 
seised,  in  order  that  they  may 
be  disposed  of  by  the  court 
aeeording  to  law.=^    Ibid,  a.  6, 

8^7.  The  sheriff  or  bailiff 
may  also  demand  in  advance 
Qrom  the  party  suing  out  the 
writ  or  his  attorney  ad  litem, 
luoh  sum  as  may  bo  deemed 
lufficient  by  the  judge  or  the 
prothonotary  of  the  superior 
Bourt  from  which  the  writ 
issued,  for  the  safe  keeping  of 
the  effects  seized.  Ibid,  s.  49. 
t.  The  sheriff  or  bailiff 


*  The  sheriff  or  bailiff  is  not 
bound  to  execute  a  writ  of  sim- 
ple attachment  against  any  raft 
Mr  timber  until  he  has  been 
furnished  with  two  good  and 
lufficient  sureties  to  indemnify 
ium  and  hold  him  harmless 
ftgainst  any  demand  for  dam- 
^^es  and  costs  that  may  result 
from  such  attachment. — H.  S. 
L.  C,  c.  83,  s.  51. 


may  renew  such  demand  as 
often  as  the  sum  so  advanced 
is  expended,  by  presenting  a 
petition,  of  which  notice  has 
been  given  to  the  party  seizing 
or  his  attorney  ad  litem  ;  and  if 
the  amount  fixed  by  the  judge 
or  prothonotary  is  not  paid 
within  twenty -four  hours,  the 
seizure  is  discharged,  and  the 
sheriff  or  bailiff  is  exonerated 
from  any  liability  whatever. 
Ibid,  s.  49,  §  2. 

849.  The  writ  of  attach- 
ment must  be  returned  with  an 
inventory  of  the  seizure,  and  a 
certificate  of  service  both  of 
the  writ  and  of  the  declaration, 
in  the  same  manner  as  upon 
a  writ  of  capias. 

850.  A  copy  of  the  writ  of 
attachment  must  be  left  with 
the  defendant,  as  well  as  a 
duplicate  of  the  inventory  of 
the  seizure,  as  soon  as  it  is 
completed.  As  regards  the 
declaration,  it  may  either  be 
served  at  the  same  time  as  the 
writ,  or  within  the  [three  days 
which  follow  the  seizure],  by 
leaving  a  copy  thereof  either 
with  the  defendant  or  at  the 
prothonotary 's  or  clerk's  office. 
Ibid,  8.  57. 

851*  The  effects  seized 
must,  in  every  case,  be  placed 
in  the.  custody  of  a  responsible 
person  offered  by  the  defend- 
ant, or  in  default  of  such  offer, 
in  the  custody  of  a  responsible 
person  appointed  by  the  sheriff, 
bailiff,  or  other  officer  making 
the  seizure,  subject  to  the  pro- 
visions respecting  guardians 
and  depositaries  in  cases  of 
executions  against  moveables. 
Pot.  P.  C,  180. 

852*   If  the   defQiLda.Ti\.  \& 
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absent  from  Lower  Canada,  or 
conceals  himself  so  as  to  pre- 
vent the  service  of  the  writ  of 
attachment,  the  court,  or  a 
judge  upon  proof  of  the  fact 
by  one  credible  witness,  may 
dispense  with  the  service,  and 
order  the  defendant  to  be  sum- 
moned in  the  manner  provided 
in  article  68.— C.  S.  L.  C,  c.  83, 
8.  58. 

853.  A  defendant  whose 
effects  have  been  seized  may 
get  them  restored  to  him  by  the 
sheriff  within  the  forty-eight 
hours  from  the  service  of  the 
inventory  of  seizure  : — 1.  By 
depositing  with  the  sheriff, 
bailiff  or  other  officer  charged 
with  the  writ,  the  amount 
endorsed  on  the  writ  and  costs ; 
or  2.  By  giving  the  sheriff, 
bailiff,  or  other  ofdcer  charged 
with  the  writ,  who  is  bound  to 
accept  them,  good  and  sufficient 
sureties,  who  justify  under  oath 
to  the  amount  endorsed  upon 
the  writ  with  interest  and 
costs,  that  he  will  satisfy  the 
judgment  that  may  be  render- 
ed.— In  default  of  his  doing  so 
within  the  specified  delay  the 
effects  remain  under  seizure  to 
satisfy  the  judgment,  unless 
the  court  or  a  judge  orders 
otnerwitie. — Ihidj  s.  52. 

854.  Simple  attachment 
may  be  contested  in  the  same 
manner  as  writs  of  capias. 

SECTION  TI. 

Of    Attachment    b}/    Oarnish- 
merit. 

855.  In  all  the  cases  whore 
a  writ  of  simple  attachment 
joaj^  he  granted  as  hereinabove 


explained,  a  creditor  may  alio 
attach  any  moveable  property 
belonging  to  his  debtor  whiek 
may  be  in  the  hands  of  third 
persons,  and  also  whatenr 
sums  they  may  owe  him,  sub- 
ject to  the  restrictions  mention- 
ed  in  articles  558  and  628.— 
C.  S.  L.  C,  c.  83,  88.  46-7.-^ 
C.  P.  C.  558. 

856.  This  attachment  if 
effected  by  means  of  a  writ 
commanding  the  attachmenfcln 
the  hands  of  the  garnishees  of 
whatever  sums  of  monej» 
things  or  effects  they  have  (V 
may  have  belonging  or  dae  t» 
the  defendant,  ordering  the 
garnishees  not  to  dispossess 
themselves  thereof  without  aa 
order  of  the  court,  and  to  appev 
at  the  office  of  the  prothonotaiy 
or  clerk  to  make  their  deeUra* 
tion,  and  summoning  the 
defendant  to  answer  thft 
demand  of  the  plaintiff. 

857.  It  may  be  addressed 
either  to  the  sheriff  or  to  ft 
bailiff,  when  it  issues  from  the 
superior  court,  and  in  any 
other  case  to  a  bailiff. — Ibid, 
88.  3,  133.  It  can  also  be  ad- 
dressed to  the  sheriff  of  sneh 
other  district.  See  note  to  arL 
48  ante.— S3  Vic,  c.  17,  s.  1,  Q. 

858.  It  is  clothed  with  all 
the  formalities  required  for 
ordinary  writs  of  summons,  and 
is  subject  to  the  provisions  of 
articles  838,  839,  840,  842, 846, 
846,  in  so  far  as  they  can  be 
applied. 

859.  A  statement  of  the 
amount  for  which  the  attach- 
ment is  made  or  authorized  is, 
moreover,  endorsed  upon  the 
writ.— C.  P.  C,  559. 

860.  The    provisions  con* 
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tained  in  articles  614,  615,  616, 
617,  618,  619,  620,  622,  623, 
624,  625,  629,  630,  and  631,  are 
also  applicable  to  cases  of 
attachment  by  garnishment 
1>efore  judgment.    (V.  articles 

^-70* 

8ol*  If  the  declaration  of 
{he  garnishee  is  not  contested, 
the  court  or  judge,  in  rendering 
Judgment  upon  the  principal 
demand,  adjudicates  also  upon 
the  attachment  and  the  decla- 
ration of  the  garnishee. — C.  S. 
Ii.  C,  c.  83,  s.  135.— C.  P.  C, 
^76. 

862.  The  plaintiff  or  the 
defendant  may  contest  the 
detdaration  of  the  garnishee, 
upon  leare  of  the  court  to  that 
«ifeet.— Such  contestation  is 
•erved  upon  the  garnishee, 
together  with  a  summons  to 
appear  on  a  day  fixed  to 
jtnfwer  the  same,  the  ordinary 
delays  for  summoning   being 

observed 4  Will.    IV,  c.  4, 

M.  4.— 0.  S.  L.  C,  c.  83,  s.  136, 

J  2. 

863.  In  other  respects  the 
^Mmtestation  is  subject  to  the 
rules  of  ordinary  procedure. 

864.  If  the  plaintiff  fails 
to  eon  test  the  declaration  of 
the  garnishee  within  eight 
days  after  the  principal  judg- 
ment, he  is  foreclosed  from 
doing  so,  unless  the  delay  is 


*  As  to  service  of  attach- 
ment by  garnishment  upon 
treasurer  of  province,  or  trea- 
sury deposit  agents,  v.  35  Vic, 
o.  5,  s.  23,  viz,,  by  service  on 
agent  in  ordinary  course,  and 
by  mailing  copy  of  writ  to 
treasurer. 


extended  by  the  court. — 98  R. 
of  P. 

865.  The  defendant  may 
contest  the  attachment  made 
upon  him  or  in  the  hands  of  a 
garnishee,  in  the  manner  pro- 
vided for  cases  of  capias.— 12 
L.  C.  R.  265.-6  L.  C.  R.,  473. 
—7  L.  C.  J.  48. 


CHAPTER  THIRD. 

OP   ATTACHMENT   IN    RRVRNDICA- 
TION. 

866-  Whoever  has  a  right 
to  revendicate  a  moveable  may 
obtain  a  writ  for  the  purpose 
of  having  it  attached,  upon 
production  of  an  affidavit  set- 
ting forth  his  right  and  de- 
scribing the  moveable  so  as 
to  identify  it. — This  right  of 
attachment  in  revendication 
may  be  exercised  by  the  owner 
the  pledgee,  the  depositary, 
the  usufructuary,  the  institute 
in  substitutions,  and  the  sub- 
stitute—Pot. P.  C.  182.— Gu. 
Rep.  t?o.  Revendication,  619. — 
C.  P.  L.,  269. 

867.  The  writ  of  attachment 
in  revendication  orders  the 
seizure  of  the  effects  revendi- 
cate d,  and  that  they  be  placed 
in  the  hands  of  guardians  until 
judgment  is  rendered  upon  the 
revendication. — [The  name  of 
the  person  upon  whose  affidavit 
the  writ  issues  is  mentioned 
upon  the  back  of  the  writ.] 

868.  The  formalities  pres- 
cribed in  articles  809, 836, 838, 
847,  848,  849,  850,  and  851,  are 
observed  in  attachments  in 
revendication  in  so  far  as  they 
can  apply. 
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869.  The  defendant  upon  a 
demand  in  revendication  may 
have  the  effects  returned  into 
his  possession  upon  giving  good 
and  sufficient  sureties  that  he 
will  produce  them  when  re- 
quired, which  he  is  in  such 
case  bound  to  do  in  the  same 
manner  as  any  judicial  se- 
questrator.— Guy.  vo.  Revendi- 
cation, 620.— Nye  vs.  Bigelow, 
Montreal,  30  May,  1846— Por- 
ter vs.  Ferrier,  17  Feb.,  1852.— 
Knapp,  vs.  French,  6  Dec,  1852, 
vontrii. — Nevertheless  the  court 
or  judge  may,  according  to 
circumstances,  grant  posses- 
sion of  the  effects  to  the 
plaintiff,  subject  to  the  same 
conditions. 

870.  Before  the  effects  are 
delivered  to  the  party  applying 
for  them,  the  other  party  may 
require  an  inventory  thereof  to 
be  made,  establishing  the  con- 
dition of  the  effects,  their 
description  and  their  value,  in 
order  to  settle  the  amount  of 
the  security  to  be  given  j  and 
this  is  done  by  experts  named 
in  the  ordinary  course  of 
procedure. 

871.  Ifneither  of  the  parties 
applies  for  the  effects  seized 
they  remain  in  the  custody  of 
the  guardian  appointed ;  or  else, 
at  the  request  of  either  of  the 
parties,  the  court  or  the  judge 
may,  if  they  are  of  a  nature  to 
produce  fruits,  order  them  to 
be  placed  in  the  hands  of  a 
sequestrator. 

872.  If  the  things  seized 
are  of  a  perishable  nature  or 
liable  to  deteriorate  during  the 
pendency  of  the  suit,  the  court 
or  judge  may  order  thom  to  be 
sold  and  the   proceeds  of  the 


sale  to  be  deposited  in  the 
office  of  the  prothonotary  or 
clerk.~l  Couohot,  123 — C.  P. 
L.,  261. 


CHAPTER  FOURTH. 

OF   ATTACHMENT   FOB    BEHT. 

878.  The  owner  or  lessor 
may  cause  the  effects  and  fruits 
in  or  upon  the  house,  premisei 
or  land  leased  and  subject  to 
his  privilege,  to  be  seised  lax 
the  rent,  farm  dues,  or  othof 
sums  payable  in  virtue  of  the 
lease.  He  may  likewise  follov 
and  seize  in  recaption,  evenfbr 
amounts  not  yet  payable,  tke 
movables  and  effects  whldi 
were  in  the  house  or  premiMi 
leased,  when  they  have  been 
removed  without  his  consent; 
but  he  must  do  so  within  eigkt 
days  after  their  removal;  6«ff 
shall  he  subtracted  from  thetoUt 
the  movables  and  effects  men* 
tioned  in  article  556. — 41  Vie.! 
1878,  c.  12,  s.  1,  Q..— Pot 
P.  C,  182.— Laurin  vs.  Kellji 
Montreal,  25  April,  1849.— [An 
attachment  in  recaption  rnvrt 
be  served  upon  the  new  lessor, 
who  must  also  be  summoned  to 
show  cause  against  its  ezeea- 
tion.] 

874:.  The  provisions  con- 
tained in  article  841  apply 
likewise  to  attachments  for 
rent  or  farm  dues. 

875.  Effects  attached  for 
rent  or  for  farm  dues  cannot, 
without  the  consent  of  the 
plaintiff,  be  left  in  the  custody 
of  the  defendant,  unless  he 
gives  sureties  to  the  satlsfac' 
tion  of  the  sheriff  or  bailiff  for 
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Mlaction  of  the  effects, 
oh  sureties  incur  the 
>ligations  and  are  liable 
ame  penalties  as  judi- 
ardians. — G.  S.  L.  C,  o. 

r. 
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DICIAL  SKQUESTRATION. 

,  All   demands  for   se- 
tion  are  made  by  peti- 
the    court    [or    to    a 
It  may  also,  accord- 
circumstances    be    or- 
by    the    court  without 
emandcd  by  the  parties. 
1.  123.— Ord.  1667,  tit. 
12.— I    Pig.  117,  170, 
',  388. — Guy.  vo.  Reven- 
1,  621. — Imbert,  Enchi- 
pp.  195-6. 

The  judgment  order- 
!][uestration  commands 
:ties  to  appear  before 
rt  or  before  a  judge,  on 
jced,  to  name  a  seques- 
and  if  the  parties  can- 
ee,  the  court,  or  judge, 
)ne  of  his  own  accord. — 
67,  tit.  19,  art.  4. 
,  The  sequestrator  must 
:n  before  the  judge  or 
bhonotary  to  administer 
d  faithfully  the  things 
h  he  is  appointed  depo- 
He  is  put  in  possession 
lilifif,  who  draws  up  a 
<nt  containing  adescrip- 
the  property  seques- 
This  statement  should 
ed  by  the  bailiff  and 
the  sequestrator,  if  he 


can  sign ;  if  he  cannot,  men- 
tion should  be  made  that  he 
declared  he  could  not  sign, 
after  he  was  called  upon  to 
do  so,  and  the  statement  had 
been  read  to  him. — 1  Gou.  123. 
—Ord.  1667.  arts.  6,  7,  8,  9. 

879'  If  among  the  things 
sequestrated  some  are  consu- 
mable or  perishable,  the  se- 
questrator may  cause  them  to 
be  sold,  observing  the  form- 
alities prescribed  for  the  sale 
of  movables  under  execution  : 
— 1  Cou.  123. 

880*  If  the  thing  seques- 
trated consists  in  a  right  of 
enjoyment,  the  sequestrator,  if 
there  is  no  conventional  lease, 
is  bound  to  give  out  the  lease, 
by  auction. — Ord.  1667,  art.  10. 

881.  Neither  party  can,, 
directly  or  indirectly,  become 
lessee  of  the  things  seques- 
trated.— Ibidf  art.  18. 

882.  Repairs  or  other  ne- 
cessary expenditures  cannot 
be  made  upon  the  premises 
sequestrated  without  the  au- 
thorization of  a  court  or  judge, 
upon  petition,  of  which  the 
parties  have  received  notice. — 
Ibid,  art.  12. 

883.  Sequestrators  are  sub- 
ject to  the  duties  and  obliga- 
tions imposed  upon  guardians 
in  seizures  under  execution. — 
They  are,  moreover  bound  to 
render  an  account  of  their  ad- 
ministration when  judgment 
has  been  given  upon  the 
contestation,  and  also  when- 
ever, pending  the  suit,  the 
judge  orders  them  to  do  so,  at 
the  instance  of  either  of  the 
parties  and  upon  cause  shown. 
As  amended  by  35  Vic,  c.  5,. 
s.  6,  Q. 
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884.  A  sequestrator  is  dis- 
charged by  law  upon  his  de- 
livering the  property  seques- 
trated to  the  party  named  in 
the  judgment  of  the  court,  and 
also  in  the  manner  stated  in 
the  title  Of  Deposit  in  the  Civil 
Code. 

885.  Orders  of  sequestra- 
tion, are  executed  provision- 
ally, notwithstanding  and  with- 


out prejudice  to  any  appeal.— 
Ibia,  art.  19. 

886.  If  either  party,  hj 
violent  means,  hinders  tb« 
appointment  or  the  adnunii- 
tration  of  the  sequestrator,  th« 
other  party  may  apply  to  be 
put  provisionally  in  possessiim 
of  the  things  in  dispute,  under 
the  same  conditions  as  a  se- 
questrator.— Ibid,  art.  16. 


TITLE    SECOXD. 


SPECIAL      PROCEBDINGS 


CHAPTER  FIRST. 

SUITS  BETWEEN  LESSORS  AND 
LESSEES. 

887.  Actions  to  annul  or  to 
rescind  a  lease,  or  to  recover 
damages  resulting  from  the 
contravention  of  any  of  the 
stipulations  of  the  lease,  or 
the  non-fulfilment  of  any  of 
the  obligations  which  the  law 
attaches  to  it,  or  arising  from 
the  relation  of  lessor  and  lessee, 
are  instituted  either  in  the  su- 
perior court  or  in  the  circuit 
court,  according  to  the  value  or 
the  amount  of  the  rent,  or  the 
amount  of  damages  alleged. — 
C.  S.  L.  C,  c.  40,  88.  1,  2.-25 
Vic,  c.  12,  s.  1. 

888.  The  lessor  may  join 
with  his  action  for  rescission, 
a  demand  for  such  a  rent  as  ho 
is  entitled  to,  with  or  without 
an  attachment  for  rent,  attach- 
laent  in  recaption,   if  neces- 


sary, and  also  an  ordinary  aft* 
tachment  in  the  hands  of  tbt 
lessee  or  of  garnishees. — C.  8. 
L.  C,  c.  40,  s.  1  §  6,  8.  9. 

889.  All  the  powers  whieh 
the  superior  court  or  the  eir- 
cuit  court  can  exercise  in  term 
in  such  matters,  may  also  be 
exercised  out  of  term,  and  even 
during  the  vacation,  betweea 
the  ninth  of  July  and  the  first 
of  September. — Ibid,  ss.  5,  6. 

890.  The  delay  up^n  sum- 
mons is  only  one  intermediate 
day  when  the  place  of  servlee 
is  within  a  distance  of  five 
leagues,  with  the  ordinary  ex- 
tension when  the  distance  is 
greater. — Ibid.  s.  10. 

891.  The  defendant  is  bound 
to  appear  before  noon  on  the 
day  fixed  by  the  writ ;  if  he 
does  not,  default  is  recorded 
against  him  and  the  plaintifT 
may  proceed  accordingly.— 
Ibid,  s.  11. 
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892.  The  defendant  having 
sppe&red  is  bound  to  plead  be- 
fore noon  on  the  day  following, 
in  default  of  which  the  plaintiff 
may  proceed  ex  parte, — Ibid. 

893.  The  plaintiff  is  bound 
to  file  his  answer  before  noon 
<m  the  day  after  the  filing  of 
the  pleas,  on  pain  of  being 
foreclosed. — Any  other  plead- 
ing which  may  be  necessary  to 
complete  the  issues  must  be 
^ed  before  noon  on  the  follow- 
ing juridical  day,  on  pain  of 
foreclosure. — Ibid.  a.  12. 


As  soon  as  issue  is 
joined  the  case  may  be  in- 
scribed upon  the  roll  for  proof 
for  any  subsequent  juridical 
day,  and  the  parties  proceed 
to  proof  on  the  day  appointed 
and  continue  on  from  day  to 
day  until  the  proof  is  closed 
on  both  sides. — Ibid,  s.  13. 

895.  Either  party's  proof 
may  be  declared  closed  as  soon 
as  he  ceases  to  produce  eyi- 
denoe. — Ibid.  a.  13  §  2. 

896.  The  evidence  of  wit- 
nesses must  be  taken  down  in 
writing,  unless  the  parties 
agree  to  take  it  otherwise,  and 
in  the  latter  case,  notes  of  such 
evidence  must  be  taken  down 
and  filed  in  the  record  as  form- 
ing part  thereof,  and  such 
notes  are  considered  to  be  the 
»vidence  adduced  in  the  case. — 
Ibid.  s.  14. 

897.  When  the  proof  is 
slosed  on  both  sides,  the  case 
may  be  inscribed  on  the  roll 
for  hearing  on  the  merits  on  the 
oext  following  juridical  day, 
without  any  notice  being  re- 
q[uired ;  but  if  it  is  inscribed 
tor  any  other  day,  notice  must 


be  given  to  the  opposite  party. 
--Ibid.  8.  13  §  2. 

898.  Judgment  may  be  ren- 
dered either  in  term  or  out  of 
term. — Ibid,  ss.  5,  6. — 25  Vic, 
c.  12,  s.  1. 

899.  The  writs  of  summons, 
of  attachment,  and  of  execu- 
tion are  addressed  to  the 
ordinary  officers  of  the  court, 
like  all  other  writs  of  the  same 
nature,  and  by  them  executed. 
Writs  of  possession  granted  by 
the  circuit  court  are  addressed 
to  and  executed  by  bailiffs  of 
the  superior  court.— -C.  S.  L.  C, 
c.  40,  s.  8. 

See  note  to  art.  48,  as  to  ad- 
dressing writs  to  sheriffs. 


CHAPTER  SECOND. 

HYPOTHEOABY  RECOURSE  AGAINST 
IMMOVABLES  OP  WHICH  THE 
OWNERS  ARE  UNKNOWN  OR  UN- 
CERTAIN. 

900.  When  the  owner  of 
an  hypothecated  immovable 
is  unknown  or  uncertain,  the 
creditor  to  whom  the  capital  or 
two  years  of  the  interest,  [or 
two  years  of  arrears  of  any 
constituted  or  other  rent,]  se- 
cured by  such  hypothec  is  due, 
may  present  a  petition  to  the 
iHperior  court,  praying  for  the 
sale  of  such  immovable. — 
C.  S.  L.  C,  c.  49.  8.  1. 

901.  Such  petition  must 
contain  : 

1.  All  allegations  necessary 
to  establish  the  debt  and  the 
hypothec ; 

2.  A  description  of  the  im* 

movable : 

'   lu 
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3.  The  name  of  the  occupier, 
if  the  immovable  is  ooonpied, 
and  if  it  is  not,  the  name  of 
the  last  known  occupier,  the 
period  for  which  it  has  remained 
unoccupied,  the  names  of  all 
the  known  owners  since  the 
hypothec  was  created,  and  a 
declaration  that  the  petitioner 
has  in  good  faith  made  due 
search  and  used  due  diligence 
to  discover  the  owner; 

4.  Conclusions  praying  that 
public  notice  be  given  to  the 
actual  owner  to  appear  and 
answer  the  petition,  and  that 
in  default  of  his  doing  so  the 
immovable  be  brought  to  sale. 
—Ihidy  s.  1,  §§  1,  2, 3. 

902.  The  petition  must  be 
accompanied  with  an  affidavit 
of  the  petitioner  or  of  a  com- 
petent person  attesting  the 
truth  of  the  facts  therein  alleg- 
ed.—/i&id,  §  4. 

903.  The  court  upon  this 
petition,  orders  such  proof  as 
it  deems  necessary  ;  and  if  the 
proof  offered  is  sufficient,  it 
orders  the  publication  of  a 
notice  in  accordance  with  form 
No.  47  in  the  appendix  to  this 
code.* — Ihidf  s.  2. 

*Form  No.  47 — Form  of  Notice 
in  the  Newspapers, 

Lower  Canada,     ) 

District  of j 

(^Name  of  place) day  of 

Know  all  men  that  A.  B.  of 
the  parish  of in  the  dis- 
trict of ,    by    his    petition 

filed  in  the  office  of  the  superior 
court  under  No,  — ,  prays  for 
the  sale  of  an  immovable 
situated  in  the  said  district, 
to  wit:  A  land  containing 


904.  The  notice  moat  b^ 
inserted  once  a  week  duriiif 
four  consecutive  weeks  in  OM 
newspaper  published  in  tiw 
English  language   and  in  one 


arpents  in  front,   by- 


In 

depth,  in  the  first  range  of  the 

seigniory  of ,  in  the  parish 

of ,  in  the  county  of , 

bounded  as  follows,  to  wit : 

which  land  is  now  occupied  by 
D.  0.  (or  has  not  been  oocnpied 

for years,  and  was  last  oe- 

cupied  by  N,)  and  the  said 
A.B.,  alleging  that  by  deed  of 

entered  into  by  D.  B.  of 

before  F.  G.,  notary,  (or 

as  the  cate  may  he)  at oi 

the a  hypotheo   was  oon- 

stitu ted  upon  the  said  immof- 
able  hereinabove  described,  for 

the  sum  of ,  claims  turn 

the  present  proprietors  of  the 
said  immovable  the  sum  of 
due  to  him  for , 

The  said  A.B.  further  allegei 
that  the  present  proprietor  of 
the  said  immovable  is  un- 
known {or  uncertain)  and  thit 
the  known  proprietors  since  tiio 
date  of  the  said  deed  of — -, 
have  been  N.G.  and  F. 

Notice  is  therefore  given  to 
the  proprietor  of  the  immov- 
able to  appear  before  the  said 

court,    at ,    within    two 

months,  to  be  reckoned  firom 
the  fourth  publication  of  this 
present  notice,  to  answer  to  the 
demand  of  the  said  A.B.,  fail- 
ing which,  the  court  will  order 
that  the  said  immovable  bt 
sold  by  sheriff's  sale. 

First  insertion ,  (date,) 

H.  P. 
Prothonotary. 
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newspaper  published  in  the 
French  language,  in  the  dis- 
trict in  which  the  immoyable 
is  situated,  or  if  there  be  none, 
then  in  one  of  the  nearest  dis- 
tricts. It  must  moreover  be 
read  and  posted  up,  in  both 
languages,  at  the  door  of  the 
church  of  the  parish  in  which 
the  immovable  is  situated,  on 
a  Sunday,  immediately  after 
morning  service. — Ibid,  ss.  3, 
4. —  [If  there  is  no  church,  then 
the  notice  must  be  posted  up 
in  the  registry  office  of  the 
locality.] 

905.  If,  within  the  delay 
of  two  months  from  the  last  in- 
sertion in  the  newspapers,  and 
the  reading  and  posting  up  of 
such  notice,  no  person  appears 
as  hereinafter  provided,  the 
petitioner  proceeds  as  in  any 
other  suit  in  which  the  de- 
fendant fails  to  appear ;  and 
upon  proof  that  the  required 
formalities  have  been  observed, 
the  court  declares  the  immov- 
able hypothecated,  and  orders 
that  it  be  sold  for  the  payment 
of  the  petitioner's  claim.* — 
Ibid,  s.  5. 

♦Form  No.  48. — Form  of  writ 
for  the  aale  of  the  immov- 
able. 

To  the  sheriff  of  the  district 
of- 

Whereas  the  following  notice 
hath  been  given,  in  conform- 
ity with  article  903  of  the  Code 
of  Civil  Procedure  of  Lower 
Canada  (recite  the  notice')  ;  and 
whereas  judgment  was  render- 
ed on  the day  of ,  or- 
dering the  sale  of  the  immov- 
able   described   in    the    said 


906.  Service  of  this  judg- 
ment is  not  necessary. — Ibid, 
s.  15. 

907.  Upon  the  judgment 
thus  rendered,  a  writ  issues, 
after  the  expiration  of  fifteen 
days,  commanding  the  sheriff 
to  seize  and  sell  the  immove- 
able hypothecated,  observing 
the  formalities  required  for  or- 
dinary seizures  and  sales  of 
immovables,  saving  the  min- 
utes of  seizure,  which  are  not 
required. — Ibid,  ss.  6,  15. 

908«  Any  proprietor,  or  any 
holder  entitled  to  exercise 
rights  of  ownership,  may,  at 
any  time  before  the  render- 
ing of  the  judgment  ordering 
the  sale,  enter  an  appearance, 
specifying  his  title  and  the 
extent  of  his  right  of  pro- 
perty J*  and  at  the  expiration 

notice,  you  are  hereby  en- 
joined to  make  the  ordinary 
announcements  thereof  and  to 
sell  the  said  immovable  in 
order  to  the  payment  to  the 

said  A.  B.,  of  the  sum  of 

and taxed  costs,  and  you 

shall  make  a  return  of  this 
writ  and  of  the  oppositions 
which  have  then  been  placed 

in  your  hands,  on  the . 

H.  P. 

*  Form  No.  49. — Form  of 
appearance* 

I,   B.  C,  appear  to  answer 
to  the  petition  of  A.  B.,  as 

Sroprietor  of  the  immovable 
escribed  in  the  said  petition^ 
by  virtue  of  (state  by  virtue 
of  what  title  you  are  proprietor, 
and  give  the  date  of  the  acta  or 
deeds  by  virtue  of  which  you 
are  such  proprietor,) 


y 
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of  a  delay  of  two  months,  the 
petitioner  is  then  bound  to 
file  in  the  prothonotary's  office 
a  demand  against  the  party 
appearing,  for  the  recognition 
of  the  hypothec,  and  to  serve 
it  upon  such  party;  and  the 
same  proceedings  are  had  upon 
such  demand  as  upon  ordinary 
suits  for  the  recognition  of 
hypothecs. — Jbid,  ss.  7,  17. 

909*  If  several  persons  ap- 
pear, claiming  to  be  owners, 
each  one  in  opposition  to  the 
others,  the  petitioner  cannot  be 
prevented  from  proceeding  by 
such  opposite  claimants,  unless 
his  application  is  contested  by 
one  of  them,  who  must  pre- 
viously establish  an  ostensible 
right  of  property,  or  unless  one 
of  them  pays  the  amount  of 
his  claim  and  ooBta,—Ibid,  ss. 
8,9. 

910.  In  the  case  of  there 
being  opposite  claimants  to  the 
property,  without  any  contesta- 
tion of  the  petition,  the  court, 
may,  reserving  its  decision 
upon  the  opposite  claims,  grant 
the  prayer  of  the  petitioner, 
saving  to  the  parties  appear- 
ing, and  to  those  who  have  not 
appeared,  their  claims  upon 
the  balance  of  the  moneys  le- 
vied, the  distribution  of  which 
is  made  in  the  ordinary  course. 
— Ibidf  ss.  11,  12. 

911«  If  one  or  more  known 
owners  are  in  possession  jointly 
with  others  who  are  unknown 
or  uncertain,  the  creditor  may, 
in  the  ordinary  manner,  sue 
the  known  owners,  as  possess- 
ing jointly  with  others  un- 
known, and  proceed  in  the 
Bame  suit,  in  toe  manner  here- 
inabove  provided,  against  those 


who  are  unknown  or  unoertauv 
modifying  the  notice  which  if 
to  be  published,  so  as  to  meet 
the  circumstances. — Ihid,  8. 16* 


OHAPTER  THIRD. 

OF   THE  PARTITION  OF  TOWKSHIF 
LANDS  HELD  IN  OOHHON. 

912.  Any  person  seized  ei 
tenant  in  common  of  lands  in 
townships  originally  granted, 
by  letters-patent  under  th« 
great  seal  of  the  Province  (A 
Lower  Canada  to  the  granteef 
therein  named  as  tenants  in 
common,  may  demand  a  parti- 
tion thereof  according  to  the 
ordinary  form  of  law. — Sach 
demand  may  be  made  by  peti- 
tion, without  the  formsdity  of 
a  writ  of  summons. — C.  S.  L. 
C,  c.  44,  s.  1. 

913.  The  petition  must  be 
presented  to  the  superior  oonrt 
in  the  district  in  which  the 
lands  are  situated. — Ibid,  s.  5. 

914.  Upon  proof  of  the 
petitioner's  right  of  proper^, 
the  court  may  order  that  his 
co-tenants  shall  appear  on  a 
certain  day  in  term,  but  not 
before  the  expiration  of  one 
year  from  the  dato  of  snch 
order,  to  answer  such  demand 
in  partition;  that  such  order 
shall  be  posted  up  in  some  fre- 
quented place  In  the  township 
in  which  such  lands  are  situat- 
ed, or  if  there  is  no  such  fre- 
quented place,  then  in  some 
frequented  place  in  the  next 
adjoining  township,  six  months 
at  least  before  the  day  fixed  for 

\  t)ie  a.^^e«.i«XLae  of  the  parties 
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interested ;  and  that  such  order 
be  published  in  the  Quebec 
Official  Gazette  once  a  week 
during  the  said  period  of  six 
months  before  the  day  fixed 
for  the  appearance. — Ibid,  s.  2. 

915.  The  co-tenants  thus 
notified  to  make  their  claims 
must  do  so  by  an  ordinary  in- 
tenrention;  and  the  grounds 
they  may  have  to  urge  against 
the  petition  for  partition  must 
be  pleaded,  and  all  issues  in 
the  case  must  be  joined  in  the 
same  manner  as  upon  ordinary 
snits  in  partition. — Jbid,  s.  3. 

916.  The  judgment  ordering 
the  partition  is  binding  not 
only  upon  the  parties  who  have 
appeared  but  upon  those  who 
have  made  default. — Ibid,  s.  4. 

917.  With  the  consent  of 
the  parties  in  the  case,  the 
court  may,  at  any  time  before 
final  judgment,  refer  the  mat- 
ters in  dispute  as  well  as  the 
partition  itself  to  be  decided 
and  finally  determined  by  three 
arbitrators,  one  of  whom  is 
named  by  the  petitioner,  an- 
other by  the  intervening  co- 
tenants,  and  the  third  by  the 
eourt.  The  proceedings  of  the 
arbitrators  must  be  had  in  such 
plaee  in  the  township  or  parish 
m  which  the  lands  are  situate, 
as  they  or  any  two  of  them  may 
appoint;  they  may  examine  the 
witnesses,  or  the  parties  who 
may  be  sworn  before  a  judge, 
the  prothonotary,  a  commis- 
sioner of  the  superior  court,  or 
a  justice  of  the  peace,  and  the 
award  of  such  arbitrators,  or  of 
any  two  of  them,  is  final. — Ibid, 
s.  5. 


918.  The  court  as  in  all 
other  suits,  awards  costs  ac- 
cording to  its  discretion.  — 
Ibid,  s.  7. 


♦31  Vice.  13,8 4,  Q- 


CHAPTER  FOURTH. 

OP    COMPULSOET   PARTITION  AND 
LICITATIOX. 

919*  When  co-heirs  or  co- 
proprietors  cannot  agree  upon 
a  partition  of  their  common 
property,  the  action  at  law  to 
obtain  such  partition  belongs 
to  the  one  who  is  first  to  in- 
stitute it.— 1  Pig.  762 2  do. 

414.— C.  P.  C.  966-7. 

920.  All  the  co-heirs  or  co- 
proprietors  must  be  parties  in 
the  suit  for  a  partition,  without 
prejudice  to  the  provisions  of 
the  preceding  chapter. 

921>  A  special  tutor   mus 
bo  named  to  each  minor  whost 
interests  are  opposed  to  those 
of  any  other  minor. — C.  P.  C, 
968.— C.  C,  Sue.  97. 

922.  The  court  before  ren- 
dering judgment  upon  the  suit 
for  partition,  orders  that  the 
immovables  shall  be  viewed 
and  valued  by  exports  appoint- 
ed according  to  the  ordinary 
rules,  in  order  to  ascertain 
whether  the  whole  of  the  im- 
movables can  be  conveniently 
divided,  and,  in  such  case,  to 
form  the  shares  according  to 
the  provisions  of  articles  702, 
703  and  704,  in  the  Civil  Code. 
—2  Pig.  420,  442.— C.  P.  C, 
970-1. 

923.  If  all  the  parties  have 
attained  full  age  they  may 
agree  upon  one  expert. — C.  P. 
C.  971. 
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924:'  The  same  proceedings 
are  had  upon  the  report  of  such 
expert  as  upon  any  other  re- 
port of  experts. — 2  Pig.  443,  et 
aeq.-'C.  P.  C.  971. 

925.  After  the  report  of 
the  experts  has  been  homolo- 
gated, the  court  sends  the  par- 
ties before  the  prothonotary  or 
some  other  person,  to  proceed 
with  the  allotment  of  shares, 
minutes  of  which  are  taken. — 
2  Pig.  444.— C.  P.  C,  975.  982. 

926.  If  the  suit  is  for  an 
account  and  a  partition,  the 
lots  are  not  formed  until  after 
the  accounts,  the  returns,  the 
formation  of  the  mass,  and  the 
pretakings  have  been  deter- 
mined by  a  practitioner,  who 
is  named  by  the  parties  or  by 
the  court,  and  whose  report 
must  also  be  homologated. — 2 
Pig.  443.— C.  P.  C,  976. 

927.  When  immovables 
cannot  be  advantageously  di- 
vided, or  when  there  are  not 
as  many  lots  of  land  as  copar- 
titioners,  the  court  may  order 
that  such  immovables  be  put 
up  to  public  auction  and  sold  by 
way  of  licitation.— 2Pig.416-7, 
421.— Pot.  Soci^t^,  170-1, 194. 

928.  Rules  concerning  vol- 
untary licitation  are  contained 
in  the  third  part  of  this  code. 
The  provisions  of  this  chapter 
apply  to  llcitations  judicially 
ordered  upon  actions  for  parti- 
tion. 

929*  When  the  court  has  or- 
dered a  licitation,  the  plaintiff 
must  cause  an  advertisement 
to  be  published  three  times  in 
the  space  of  four  months  in  the 
Quebec  Official  Gazette,^  in  the 

♦  81  Vic,  c.  13,  8.  4,  Q. 


French  and  English  languagM, 
stating  that  the  immoTablM 
therein  designated  will  be  put 
up  to  auction  and  adjudged  to 
the  highest  and  last  bidder,  at 
the  sitting  of  the  superior  ooort 
next  after  the  expiration  of 
four  months  from  the  first  in- 
sertion of  such  notice,  gubjeet 
to  the  conditions  mentioned  in 
the  list  of  charges,  and  giving 
notice  that  all  oppositions  to 
the  sale  must  be  filed  at  least 
fifteen  days  before  the  day 
fixed  for  the  sale,  and  that  all 
oppositions  for  payment  most 
be  filed  within  six  dayg  after 
the  adjudication,  on  pain  of 
being  foreclosed.* — C.  B.  L.  0^ 
c.  48,  s.  3,  and  schedule  F. 


*  Form  No.  51. 

Lower  Canada,  )  ^  ,^^„  ^  ^^^ 
District  of— ^  1 1'lOiTATiOH. 

Public  notice  is  hereby  given 
that  under  and'  by  virtue  of  t 
judgment  of  the  Superior  Oonrt 

sitting  at ,  in  the   distrlot 

of ,  on  the day  of— > 

one    thousand  eight  hundred 

and ,  in  a  cause  in  whieh 

A.  B.,  {description  at  length)  ll 
plaintiff  and  C.D.,  (deaoriptio* 
at  length)  is  defendant,  order- 
ing the  licitation  of  certain 
immovables  described  as  fol- 
lows, to  wit:  (here  insert  <J« 
description  of  the  property  toU 
sold)  the  property  above  des- 
cribed will  be  put  up  to  auction 
and  adjudged  to  the  last  and 

highest  bidder  on  the dij 

of next,  sitting  the  court,  in 

the  court  room  of  the  conrt 
house  in  the  said  city  (or  town) 
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930.  The  notice  must  also 
"be  read  and  published  on  the 
third  Sunday  before  the  day 
on  which  the  lioitation  is  to 
take  place,  at  the  door  of  the 
church  of  the  parish  in  which 
the  immovables  are  situated, 
and  if  there  is  no  church  or  if 
the  immovables  are  not  sit- 
uated within  the  limits  of  a 
parish,  then  at  the  most  fre- 
<|uented  place  in  the  locality, 
and  a  copy  of  such  notice  must 
"be  posted  up  at  the  place 
-where  such  publication  is 
made,— Ibid,  ss.  2,  3.--27  &  28 
Vic,  c.  39,  s.  1. 

931.  [If  the  plHintiff  fails 
to  proceed  with  the  publication 
-of  such  notice  within  fifteen 
4ay8  from  the  judgment  of 
licitation,  any  other  party  may 
do  80,  and  the  first  who  takes 
auch  proceedings  has  the  pre- 
ference, and  has  alone  the 
right  to  be  paid  the  costs  of 
the  licitation.] 


■of subject  to  the  charges, 

■clauses  and  conditions  con- 
tained in  the  list  of  charges, 
deposited  in  the  office  of  the 
prothonotary  of  the  said  court; 
and  any  opposition  to  annul,  to 
secure  charges,  or  to  withdraw, 
to  be  made  to  the  said  licita- 
tion must  be  filed  in  the  office 
of  the  prothonotary  of  the  said 
court  fifteen  days  at  least 
1>efore  the  day  fixed  as  afore- 
aaid  for  the  sale  and  adjudica- 
tion, and  oppositions  for  pay- 
ment must  be  filed  within  the 
«ix  days  next  after  the  adjudi- 
cation, and  failing  the  parties 
to  file  such  oppositions  within 
the  delays  hereby  limited,  they 
will  be  foreclosed  from  so  doing. 


932.  Oppositions  to  secure 
charges,  to  withdraw,  or  to 
annul,  in  respect  of  immov- 
ables which  are  to  be  sold  by 
licitation,  cannot  be  received 
after  the  fifteenth  day  previous 
to  the  day  fixed  for  the  licita- 
tion ;  if  they  are  filed  after  that 
period  the  right  of  the  opposant 
IS  converted  into  an  opposition 
for  payment  out  of  the  price  of 
the  immovables.— C.  S.  L.  C, 
c.  48,  s.  6. 

933.  If  any  opposition  to 
secure  charges,  to  withdraw,  or 
to  annul,  [or  any  other  pro- 
ceeding incidental  to  the  lici- 
tation,] cannot  be  decided 
before  the  day  fixed  for  sale, 
the  licitation  is  suspended,  and, 
when  rendering  judgment  upon 
such  opposition  or  proceeding, 
the  court  may,  if  necessary, 
fix  another  day  upon  which  the 
sale  may  be  proceeded  with, 
after  the  parties  have  caused 
another  notice,  in  the  same 
form  as  the  first  in  so  far  as  it 
can  apply,  to  be  published  in 
the  Quebec  Official  Gazette,^  at 
least  three  weeks  before  the 
day  thus  fixed. — Ibid,  s.  7. 

934.  Bids  may  be  made  in 
writing  at  the  prothonotary 's 
office,  in  the  same  manner  as 
in  cases  of  sale  of  immovables 
by  the  sheriff,  and  on  the  day 
appointed  bids  are  received  at 
the  prothonotary's  office,  but 
the  adjudication  is  completed 
before  the  court,  and  minutes 
are  drawn  up  of  such  bids  and 
adjudication.  —  Strangeis  are 
in  all  cases  admitted  to  bid. — 
Ibid,  s.  2.-27  &  28  Vic,  c.  29, 
s.  1. 


♦  31  Vic,  c  13,  s.  4,  Q., 
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935.  The  adjudication  is 
made  in  accordance  with  the 
conditions  contained  in  the  list 
of  charges,  which  must  have 
been  approved  by  the  court  or 
judge,  after  hearing  the  par- 
ties, and  must  have  been  filed 
in  the  prothonotary's  office  at 
least  [thirty  days]  before  the 
day  fixed  for  the  sale. — Ibid,  ; 
C.S.L.C.,  c.  48,  s.  8.— After  the 
adjudication  is  completed,  and 
the  purchaser  has  complied 
with  the  conditions  by  paying 
the  moneys  which  are  to  be  de- 
posited in  court,  the  prothono- 
tary  must  prepare  a  deed  of 
sale  which  must  be  drawn 
similarly  to  a  sheriff's  deed  in 
80  far  as  the  provisions  of  ar- 
ticle 689  are  applicable. 

936.  The  adjudication  after 
the  observance  of  the  formali- 
ties above  prescribed,  transfers 
the  property  with  its  active  and 
passive  servitudes,  has  the 
same  effects  as  a  sheriff's  sale, 
and  discharges  the  property  in 
the  same  manner  from  such 
other  charges,  privileges  and 
hypothecs,  as  are  not  mention- 
ed in  the  list  of  charges. — 
Ibid,  s.  5. 

937.  The  price  of  the  ad- 
judication must  be  paid  ac- 
cording to  the  conditions  of  the 
sale,  and,  unless  otherwise  pro- 
vided, into  the  hands  of  the 
prothonotary,  saving  the  pur- 
chaser's right  to  retain  the 
moneys  on  giving  security,  as 
in  the  case  of  a  sheriff's  sale  ; 
and  the  purchaser  failing  to 
pay  such  price  is  subject  to  the 
same  penalties  and  liabilities 
as  the  false  bidder  upon  im- 
movables sold  in  execution. — 
Jbid,  88,  8,  9.,  c  85,  ss.  12,  13. 


938.  All  oppositions  or 
claims  for  payment  out  of  the 
proceeds  of  the  licitation  must 
be  filed  in  the  prothonotary*! 
office  within  six  days  after  tii« 
adjudication,  after  which  pe- 
riod they  cannot  be  reeeiii^ 
except  by  order  of  the  court 
and  upon  such  conditions  M  it 
may  impose. — G.  S.  L.  0.»  e. 
48,  s.  10. 

939.  The  distribution  of  ths 
purchase  money  is  subject  to 
the  same  formalities  as  in  oaset 
of  confirmation  of  title,  and  of 
execution  against  immovablMi 
and  the  party  prosecuting  ths 
licitation  is  bound  to  obtain  the 
certificate  of  registered  hypo- 
thecs which  is  necessary  fbr 
that  purpose. — Ibid,  s.  8. 

940.  If  any  immovable  if 
situated  partly  in  one  distriot 
and  partly  in  another,  its  liei- 
tation  as  a  whole  may  be 
demanded  and  may  be  ordered 
in  either  district,  if  the  juris- 
diction in  such  case  is  not 
assigned  by  law  to  a  particular 
court. — Ibidf  s.  11  j  c.  82,  s.  27. 


CHAPTER  FIFTH. 

OF  ACTIONS  OP  BOUNDARY,  OE 
TO  VRRIFY  OR  RKOTIFY  A»- 
CIKNT   BOUNDARIES. 

941.  "Whenever  two  con- 
tiguous lands  have  never  been 
bounded,  or  the  boundaries 
have  disappeared,  or  the  fences 
or  boundary  works  have  been- 
wrongly  placed,  and  one  of  the 
neighbours  refuses  to  agree 
upon  a  surveyor  to  determine' 
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the  boundaries,  or  to  verify  or 
to  rectil^  the  division  line,  as 
the  case  may  be,  the  other 
party  may  bring  an  action 
against  him  to  compel  him  to 
do  so. 

942.  If  the  parties  do  not 
agree,  the  court  names  a  sworn 
surveyor,  whom  it  charges  with 
making  a  plan  of  the  locality, 
showing  the  respective  preten- 
sions of  the  parties,  and  with 
making  such  other  operations 
as  it  may  deem  necessary. 

943.  The  surveyor  thus 
named  is  bound,  under  his 
oath  of  office,  to  proceed  in  the 
same  manner  as  experts. 

94k4«  If  the  parties  desire 
ity  more  than  one  surveyor  may 
be  appointed. 

94d.  The  fixing  of  bounds, 
the  verifying  of  ancient  bound- 
aries, or  rectifying  of  division 
lines,  is  ordered  in  conformity 
with  the  rights  and  titles  of 
the  parties,  and  is  done  by  the 
person  named  by  the  court, 
who  proceeds  in  accordance 
with  the  judgment,  and  if 
necessary,  places  boundary 
marks  in  presence  of  witnesses, 
in  accordance  with  the  provi- 
sions contained  in  chapter  77 
of  the  consolidated  statutes  of 
Canada,  and  must  draw  up  a 
statement  of  his  operations, 
and  return  the  original  of  such 
statement  to  the  court. 


CHAPTER  SIXTH. 


OF   P0S8ESS0BY    AOTIOKS. 


).  The  possessor  of  any 
immovable  or  real  right,  other 


than  a  farmer  on  shares,  or  a 
holder  by  sufferance,  who  is 
disturbed  in  his  possession, 
may  bring  an  action  on  distur- 
bance against  the  person  who 
prevents  his  enjoyment,  in 
order  to  put  an  end  to  the 
disturbance  and  to  be  main- 
tained in  his  possession. — The 
action  for  repossession  may  be 
brought  by  any  person  who 
has  had  possession  of  an  Im- 
movable or  real  right  for  a 
year  and  a  day,  against  any 
person  who  has  forcibly  dis- 
possessed him. 

94:7.  Possessory  actions 
must  be  brought  within  a 
year  from  the  disturbance. 

94:8.  Saving  the  provisions 
of  article  1110,  actions  on  dis- 
turbance, or  for  repossession, 
cannot  be  joined  with  the  peti- 
tory claim,  nor  can  the  latter 
be  brought  until  the  action  on 
disturbance  or  for  reposses- 
sion has  been  terminated,  and 
the  condemnation  has  been 
satisfied  and  executed.  Never- 
theless, if  the  party  who  haf 
obtained  judgment  is  in  de- 
fault with  regard  to  the  taxa- 
tion of  the  costs  and  the  liquid- 
ation of  the  damages,  the  other 
party  may  bring  his  petitory 
action,  on  giving  security  that 
he  will  satisfy  such  condemna- 
tion. 


CHAPTER  SEVENTH. 

OF  DISCHABGE  FBOM  HYFOTHEOS, 
OB  OONFIBMATION  OF  TITLE. 

949.  Any  person  who  has 
acquired  immovable  i^toi|^«r\^ 
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by  purchase,  exchange,  or  other 
title  of  a  nature  to  transfer 
ownership,  may  free  such  pro- 
perty from  any  hypothecs  with 
which  it  is  charged  by  obtain- 
ing a  confirmation  of  his  title 
according  to  the  formalities 
hereinafter  prescribed. — 0.  S. 
L.  C,  c.  36,  s.  1. 

950.  Such  person  must 
lodge  the  title  which  he  seeks 
to  have  confirmed  in  the  office 
of  the  prothonotary  of  the 
superior  court,  in  the  district 
where  the  immovable  is  sit- 
uated o;*  in  which  the  confirma- 
tion of  title  must  be  obtained, 
and  obtain  from  the  prothono- 
tary a  notice  mentioning  that 
the  deed  has  been  so  lodged, 
containing  a  designation  of  the 
deed  and  of  the  parties  thereto, 
a  description  of  the  immov- 
able, the  date  at  which  the 
application  for  confirmation 
will  be  presented  to  the  court, 
an  indication  of  the  persons 
who  possessed  the  immovables 
during  the  three  years  next 
^fore  such  notice,  and  calling 
upon  all  creditors  who  claim  to 
have  any  privilege  or  hypothec 
upon  the  immovable  to  file 
their  oppositions  at  least  eight 
days  before  the  day  fixed  for 
presenting  the  application.^ — 
Ibid,  ss.  2,   4.— [If  the  deed 


*Form  No.  50. — Public  notice 
is  hereby  given  that  there  has 
been  lodged  in  the  office  of  the 
prothonotary    of  the   superior 

court,  in  the  district  of ,  a 

\(dee(£)  made  and  executed 
before  A.  B.  and  colleague, 
notaries  public,  on  the day 


of between  C.  D.  of- 


of 


comprises  immovables  slti- 
ated  in  different  distriots,  M 
application  for  confirmation  oC 
title  should  be  made  in  eacA 
district,  for  saoh  immovablM 
as  are  situated  therein. — ^Wbra 
the  immovable  is  sitaated 
partly  in  one  district  and  partlj 
m  another,  the  proceedSagi 
may  be  had  in  either  distris^ 
and  avail  for  the  whole  of  tte 
immovable. — Ibid,  s.  5.] 

the  one  part ;  and  E.  F.  of » 

of  the  other  part ;  being  ft 
(^aale)  by  the  said  0.  D.  to  tks 
said  E.  F.,  of  (a  lot  or  partd 
of  land)  situate,  &o.,  andpoi- 

sessed  by as  proprietor,  ftr 

the  three  years  now  last  part  { 
And  all  persons  who  h«re  or 
claim  to  have  any  privilege  or 
hypothec  under  any  title  or  1^ 
any  means  whatsoever  is  or 
upon  the  said  (lot  of  lami^i 
immediately  preidoas  to  andftt 
the  time  the  same  were  ao- 
quired  by  the  said  C.  B.  ara 
hereby  notified  that  applioi^ion 
will  be  made  to  the  said  ooort 

on ,  the day  of ^for  a 

judgment  of  confirmation,  and 
that  unless  their  claims  an 
such  as  the  registrar  is  booad 
by  the  provisions  of  chaptir 
thirty-six  of  the  Consolidated 
Statutes  for  Lower  Canada,  to 
include  in  his  certificate  to  be 
filed  in  this  case  under  the  said 
act,  they  are  hereby  required 
to  signify  in  writing  their 
oppositions,  and  file  the  same 
in  the  office  of  the  said  pro- 
thonotary eight  days  at  least 
before  the  said  day,  in  default 
of  which  they  will  be  for  erer 

Srecluded  from  the  right  of  so 
oing. 
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951.  The  notice  must  be  in 
French  and  in  English,  and  be 
Inserted  three  times  in  the 
eonrse  of  four  months  in  the 
Quebec  Official  Gazette,^ — Ibidp 
B.  2,  §  2. 

952.  The  notice  must  be 
pnblioiy  and  audibly  read,  on 
the  third  or  fourth  f  Sunday 
before  the  day  on  which  the 
application  is  to  be  presented, 
at  the  door  of  the  church  of  the 
parish  or  place  where  the  im- 
moYable  is  situated,  or,  if 
ttiere  is  no  church,  at  the  most 
frequented  place  in  the  locality, 
and  must  be  posted  up  at  the 
idAoe  where  such  publication 
is  made.— i6td,  s.  2,  §  2.--27  & 
28  Vic.,  c.  39,  s.  2. 

953.  In  the  case  of  im- 
movables by  fiction  of  law, 
be  proceedings  are  had  in  the 
district  where  the  vendor  or 
assignor  had  his  domicile  dur- 
Ibc  the  three  years  next  pre- 
OMing  the  execution  of  the 
deed  to  be  confirmed,  or  if 
daring  that  period  he  had  his 
domicile  in  more  districts  than 
one,  then  in  tho  district  in 
irhich  he  is  actually  domiciled, 
giving  the  same  notice  in  the 
other  districts  in  which  he  was 
domiciled  during  such  three 
years. — 0.  S.  L.  C.,  c.  36,  s.  3. 

954.  Upon  the  day  men- 
tioned in  the  notice,  the  ap- 
plicant is  bound  to  present  his 
Mplieatlon  for  confirmation  to 
the  oourt,  together  with  cer- 
tificates cf  the  publication  and 
posting  up  required,  and  copies 


*3l  Vic,  c.  13,  s.  4,  Q. 
t  36  Vic,  c.  0,  8.  19,  Q. 


of  the  Quebec  Official  Gazette  # 
containing  the  advertisement. 
955.  [The  applicant  must, 
moreover,  file  with  his  applica- 
tion a  certificate  from  the  re- 
gistrar or  registrars  within 
whose  divisions  the  immov- 
able is  or  was  situated,  men- 
tioning all  hypothecs  not  ap- 
parently extinguished,  regis- 
tered previously  to  the  regis- 
tration of  the  deed  of  which 
ratification  is  applied  for.] — 
The  certificate  must  mention 
all  hypothecs  registered  against 
the  immovable  itself,  when- 
ever hypothecs  shall  be  sc  re« 
gistered,  when  the  plan  and 
book  of  reference  will  be  in 
force  in  the  registration  divi- 
sion; all  hypothecr  registered 
against  any  person  who  was 
owner  of  the  land  at  any  time 
during  tho  ten  years  imme- 
diately preceding  the  d&U  of 
the  registration  of  the  deed 
sought  to  bo  confirmed;  and 
all  previous  hypothecr^  the 
registration  of  which  ha-<  been 
renewed  during  that  period. — 
Such  certificate  must  also  state 
the  date  of  the  deed  registered 
as  creating  or  giving  rise  to 
such  hypothec,  the  date  of  its 
registration,  the  names,  occu- 
pation and  residence  of  the 
creditor,  the  namo  of  the  notary 
or  notaries  before  whom  it  was 
passed,  if  it  is  notarial,  and 
must  mention  any  partial  dis- 
charge registered,  and  the  sum 
which  appears  to  be  due,  in 
principal  and  interest,  anc*,  in 
the  case  of  renewed  registra- 
tion, such  certificate  must  also 


*31  Vic,  c.  13,  8.4,(i. 
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-mention  the  registration  which 
is  thus  renewed,  and  the  re- 
gistrar is  not  bound  to  extend 
his  searches  beyond  the  date 
of  a  sheriff's  title,  a  sale  in 
bankruptcy,  a  judgment  of 
confirmation,  or  any  other  deed 
of  a  judicial  sale  haying  the 
effect  of  a  sheriff's  sale,  which 
has  been  registered,  except  for 
such  hypothecs  as  are  not  dis- 
charged by  such  deed.  — If 
there  are  no  hypothecs  regis- 
tered, or  if,  by  the  registry 
books,  all  the  hypothecs  appear 
to  have  been  discharged,  the 
registrar  must  state  the  fact 
accordingly  in  his  certificate. "N" 
— C.  S.L.  C,  c.  36,  ss.  7,  10.— 
25  Vic,  c.  11,  s.  4.-27  &  28 
Vic,  c.  40,  s.  1. 

956.  The  provisions  of  ar- 
ticles 701,  702  and  703  apply 
also  to  the  certificate  mention- 
ed in  the  preceding  article. 

957.  All  hypothecary  cre- 
ditors, whose  rights  are  not 
made  known  by  the  deed  of 
which  confirmation  is  sought, 
or  by  the  registrar'^  certificate, 
are  bound,  on  pain  of  being 
foreclosed  from  doing  so,  to  file 
their  oppositions  on  or  before 
the  eighth  day  next  preceding 
the  day  fixed  for  presenting  the 
application. — C.  S.  L.  C,  c.  36, 
ss.  15,  16. 

958.  No  opposition  is,  how- 
ever, necessary  for  the  preser- 
vation of  the  principal  of  rents 
created  in  place   of  seigniorial 

rights Ibid,   ss.   17,    18.— 26 

Vic,  c   11,  s.  2. — The  provi- 
sions of  articles  719   and   721 


*  V.  form  36,  ante  p.  103,  in 
ooDDoction  with  art.  700. 


apply  also  to   proceedings  \o 
obtain  confirmation  of  title. 

959.  During  the  four  montlu 
prescribed  for  the  publioatioi 
of  the  notice  of  an  spplicatioi 
for  confirmation  of  title,  tqr 
creditor  of  the  vendor  or  u- 
signor  or  of  his  authors,  msy 
appear  at  the  prothonotaiy^ 
office  and  bid  an  increase  orsr 
the  sum,  price,  or  other  oon- 
sideration  or  value,  if  aqj, 
mentioned  in  the  title,  sad 
have  his  bid  received,  provided 
the  increase  be  equal  to  st 
least  one  tenth  of  the  whdit 
price,  sum  or  other  oonsidert- 
tion,  and  the  bidder  offen^ 
besides,  to  refund  to  the  appli- 
cant all  his  costs  and  lawfd 
disbursements,  giving  him  st- 
curity  to  that  effect  in  tkt 
ordinary  manner,  or  depositiof 
for  that  purpose  s  suffioisnt 
sum,  according  to  the  disoreti« 
of  the  court  or  judge,  reserv- 
ing the  subsequent  oompletuffl 
of  the  precise  amount.---0.  6. 
L.  C,  c  36,  s.  11. 

960.  Any  other  creditor  of 
the  vendor  or  assignor  may,  in 
like  manner,  and  under  Che 
same  conditions,  outbid  soeh 
creditor;  and  all  such  credi- 
tors may  continue  outbidding 
each  other,  provided  each  out- 
bidder offers  an  increase  of  it 
least  one-twentieth  of  thepriee, 
purchase  money  or  other  eoa- 
si deration,  over  and  above  the 
costs  and  lawful  expenses." 
Jbid,  s.  11  5  2. 

961.  The  applicant  majt 
however,  retain  the  immov- 
ables at  the  amount  of  the 
highest  bid  legally  offered.— 
Ibid,  §  3. 

962.  If  no  such  outbidding 
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takes  place  within  the  delay 
above  mentioned,  the  value  of 
the  immovable  remains  de- 
finitively fixed  at  the  price  and 
sam  mentioned  in  the  title 
deed,  saving  the  provisions 
hereinafter  made. — Ibid,  s.  11. 
963.  If  the  applicant  de- 
fires  to  discharge  the  property 
from  hypothecs,  he  must  de- 
posit in  the  hands  of  the  pro- 
thonotary,  together  with  the 
eertifioate    of  hypothecs,   the 

Srioe  mentioned  in  his  title 
eed,  or  the  amount  which 
such  price  has  reached  by  the 
outbidding ;  and  if  it  appears 
by  the  certificate  of  the  re- 
gistrar that  there  are  no  hypo- 
thecs, and  if  there  are  no  op- 
positions or  claims,  or  if  the 
amount  deposited  is  sufficient 
to  pay  all  the  charges  which 
appear,  then  judgment  of  con- 
firmation is  pronounced  purely 
and  simply. — Ibid,  s.  12. 

NottoUhatanding  anything  to 
ike  contrary  contained  in  article 
963  of  the  Code  of  CivU  Pro- 
eedure,  whenever  the  applicant 
Jvr  a  Judgment  of  confirmation 
of  title  hoe  an  hypothecary  claim 
agavMt  the  property^  which  ap- 
peaara  by  the  certificate  of  the 
regiHrar,  he  may  retain  the 
purehaae  money,  to  the  extent 
of  hit  claim f  until  judgment 
has  been  rendered,  provided  he 
fmrniahet  the  prothonotary  with 
good  and  tujficiemt  turetiea  for 
all  damages  that  might  result  to 
any  party  interested,  in  the  event 
of  the  non-payment  of  such  sum 
as  the  court  may  order  such  ap- 
plicant to  pay  into  the  hands  of 
ike  prothonotary ;  and  upon 
such  security  being  given  the 
amouiU    so    retained    shall    be 


deemed  to  be  deposited,  and  the 
case  shall  be  dealt  with  accord- 
ingly,— 35  Vic,  c.  6,  s.  20,  Q. 

964.  But  if  the  sum  de- 
posited is  not  sufficient  to  pay 
all  the  charges  and  hypothecs 
which  appear,  or  if  no  price  is 
mentioned  in  the  deed,  the 
court  or  a  judge  may,  at  the 
instance  of  the  applicant,  name 
two  experts,  and  the  applicant 
names  a  third,  in  order  to  de- 
termine the  value  of  the  pro- 
perty and  to  report  thereon; 
the  whole  according  to  the  or- 
dinary formalities. — Ibid,  §  3. 

965.  If  the  value  deter- 
mined by  the  experts  does  not 
exceed  the  price  paid  in  by 
the  applicant,  the  judgment  of 
confirmation  is  pronounced 
purely  and  simply. — If  the 
value  determined  by  the  ex- 
perts exceeds  the  price  thus 
paid  in,  or  if  no  price  is  men- 
tioned in  the  title  deed,  the 
applicant  cannot  obtain  a  con- 
firmation, unless  he  deposits  the 
difference  between  the  value 
thus  ascertained  and  the  price, 
or  the  whole  of  such  value,  if 
no  price  has  been  agreed  upon. 
—Ibid,  §  4. 

966.  The  provisions  of  the 
last  two  preceding  articles  do 
not  apply  to  oases  of  expro- 
priation of  property  by  com- 
petent authority  for  public  pur- 
poses, when  the  compensation 
or  indemnity  has  been  settled 
by  arbitration  or  by  experts, 
according  to  law. — Ibid,  s.  13, 

967.  Upon  proof  of  the  ob- 
servance of  all  the  formalities 
hereinabove  prescribed,  judg- 
ment is  pronounced,  confirming 
the  title  deed  as  free  from  all 
hypothecs,    other   l\ia.ii   \i)tiQ%^ 
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mentioned  in  article  958. — 
Ihidj  8.  14. 

968.  If  the  applicant  is 
willing,  and  files  a  written  de- 
claration to  that  effect,  judg- 
ment may  be  rendered  subject 
to  the  hypothecs  mentioned  ia 
the  certificate  of  the  registrar 
and  to  the  oppositions  and 
claims  filed ;  and  in  such  case 
the  immovable  is  discharged 
from  such  hypothecs  only  as 
are  not  mentioned  in  such 
judgment. — Ibid,  s.  12. 

969*  The  price  deposited  is 
distributed  under  an  order  of 
the  court,  like  moneys  levied 
upon  the  seizure  and  sale  of 
immovables  under  execution. 
— Ibid,  s.  19. 

970.  The  prothonotary,  be- 
fore delivering  to  any  person 
whatever  a  copy  of  any  judg- 
ment of  confirmation  of  title, 
is  bound  to  cause  such  judg- 
ment to  be  registered  in  the 
proper  registry  office,  as  pre- 
scribed in  the  title  Of  registra- 
tion of  real  rights  in  the  Civil 
Code,  and  has  a  right  to 
demand  from  the  applicant  the 
cost  and  expenses  of  such 
registration,  and  of  the  can- 
ceilings  which  it  occasions. — 
25  Vic,  c.  11,  8.  2. 

971.  The  word  "hypothec," 
in  this  chapter,  includes  all 
privileges  affecting  real  estate. 
—Ibid,  8.  32. 


CHAPTER  EIGHTH. 

OF   SBFABATIOK    BETWEXIT    001- 
SOBTS. 


f  BCnON  I. 
0/ Separation  qf  Property, 

972.  No  suit  for  separatioa 
of  property  can  be  brought  fcjr 
a  married  woman  withoat  tin 
previous  authorisation  of  a 
judge,  granted  upon  petitioa 
to  that  effect  or  npon  oondn- 
sions  for  that  purpose  oontatntd 
in  the  declaration  in  suoh  laii 
2  Pie.,  182.— C.  P.  C,  866. 

973.  Suits  for  separation  cf 
property  must  be  brought  oity 
m  the  cases  and  within  tbe 
jurisdiction  mentioned  in  artidlt 
1311  of  the  Civil  Code,  and  in 
article  35  of  this  oode. — 2  Pit.. 
181.  * 

974.  The  formalities  re- 
quired for  summons  in  ordinary 
cases  must  be  strictly  obserrtd 
in  such  suits ;  and  ti^e  ooniort 
summoned  has  no  power  to 
dispense  with  the  same,  either 
directly  or  indirectly,  evens* 
regards  the  delay  upon  tlM 
summons. — [Notice  of  such  ssit 
must  be  given  and  published 
during  one  month  in  the  QyaAte 
Official  Gazette,'^  and  in  two 
newspapers  at,  or  as  near  se 
possible,  to  the  place  where  the 
defendant  resides,  one  of  whieli 
is  published  in  the  French  and 
the  other  in  the  English  iao- 
guage — No  proceedings  oaa 
be  had  in  such  suit  until  after 


*  31  Vic,  0.  13,  s.  4.,  Q. 
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the  publication  of  such  notioe.] 
—27  &  28  Vic,  c.  17,  s.  12  §  3. 

975.  Any  creditor  of  the 
person  sued  for  separation  of 
property  has  a  right  to  inter- 
vene in  the  suit,  in  order  either 
to  watch  the  proceedings  or  to 
contest  the  plaintiff's  claim,  and 
he  may  for  this  purpose  set 
up  whatever  grounds  and  ex- 
ercise whatever  rights  his 
debtor  might.  —  Code  Gonv. 
Matrim.  art.  60.— 2  Pig.  180.— 
27  A  28  Vic,  c.  17,  s.  12,  §  3.— 
C.  P.  C,  871. 

976.  Separation  of  property 
thns  sued  for  cannot  be  granted 
upon  the  confession  or  the  ad- 
missions of  the  defendant ;  the 
jdlegations  of  the  declaration 
mast  be  established  by  some 
other  legal  proof. — 2  Pig.  186- 
T.— C.  P.  C,  870. 

977.  The  judgment  pro- 
noanoing  separation  of  property 
may  at  the  same  time  deter- 
mine the  reprises  of  the  plain- 
tiff>  or  order  that  they  shall  be 
determined  by  a  practitioner  or 
by  experts,  if  there  be  occasion 
forit.— 2Pig.  193-4. 

978.  The  judgment  of  sep- 
aration must  be  executed  and 
published  in  accordance  with 
the  provisions  contained  in 
articles  1312  and  1313  in  the 
CivU  Code— C.  P.  C,  866,  872. 

979.  The  wife  who  sues  for 
separation  may  accept  or  re- 
nounce the  community,  accord- 
ing to  circumstances.  If  the 
husband  fails  to  make  an  in- 
yentory,  she  may,  upon  being 
authorized,  have  one  made,  if 
the  has  not  renounced. — If  she 
accepts,  the  partition  is  eflfected 
in  the  manner  provided  in  the 
Civil  Code,  in  the  title  relating 


to  marriage  covenants. — 2  Pig. 
182-3,  196. 

980.  [The  wife's  renuncia- 
tion of  the  community  must  be 
registered  in  the  registry  office 
of  the  division  in  which  the 
husband  was  domiciled  at  the 
time  that  the  suit  was  brought.] 

981.  The  iudgmeni  of  sep- 
aration may  be  executed  vol-* 
untarily  or  by  legal  means,  as 
provided  in  article  1312  of  the 
Civil  Code,  but  without  preju- 
dice to  the  rights  of  third 
parties. — [No  married  woman, 
separated  as  to  property,  can 
carry  on  trade  until  she  has 
delivered  to  the  prothonotary 
of  the  district  and  the  registrar 
of  the  county  in  which  she  in- 
tends carrying  on  trade,  a 
declaration  in  writing  stating 
her  intention,  her  names  and 
surname,  and  those  of  her  hus- 
band, and  the  style  under 
which  she  proposes  carrying 
on  such  business.  This  declar- 
ation is  entered  and  transcribed 
in  the  same  registers  as  the 
declaration  concerning  part- 
nerships mentioned  in  chapter 
65  of  the  Consolidated  Statutes 
for  Lower  Canada. — All  mar- 
ried women,  separate  as  to 
property,  and  carrying  on  trade 
at  the  time  of  the  coming  into 
force  of  this  code  are  bound  to 
comply  with  the  above  men- 
tioned formalities  within  six 
months  from  such  time. — Any 
married  woman  failing  to  com- 
ply with  the  requirements  of 
this  article  is  liable  to  a  pen- 
alty of  two  hundred  dollars 
which  may  be  recovered, 
before  any  court  of  competent 
civil  jurisdiction,  by  any  person 
suing  as  well  in  his  qytiv.  Ti«si<^ 
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as  in  behalf  of  the  orown,  and 
one  half  of  such  penalty  be- 
longs to  the  prosecutor  and 
the  other  half  to  the  crown, 
unless  the  suit  be  brought  in 
the  name  of  the  crown  only,  in 
which  case  it  is  entitled  to  the 
whole  of  the  penalty.] 

982*  When  the  reprises  of 
4he  wife   consist  *  of    movable 

{)roperty,  the  husband  may  ob- 
ige  her  to  invest  the  proceeds 
thereof,  or  a  portion  of  the 
same,  in  the  purchase  of  im- 
movables.— 2  Pig.  196. 

983.  If  the  husband  gives 
.up  immovables  to  his  wifo  in 
payment  of  her  reprises,  she 
must  apply  for  and  obtain  a 
judgment  of  confirmation  of  the 
deed  by  which  he  does  so,  ac- 
cording to  the  formalities  pre- 
scribed in  the  preceding  chap- 
ter  2  Pig.  196. 

984.  If  the  amount  at 
which  the  rights  of  the  wife 
have  been  determined  is  not 
voluntarily  paid,  execution 
may  be  enforced  as  in  ordinary 
cases.  Nevertheless,  the  hus- 
band may  compel  the  wife  to 
receive  immovables  in  pay- 
ment, at  a  valuation  by  ex- 
perts, provided  such  immov- 
ables are  available  and  do  not 
prejudice  her  interests. — 2  Pig. 
196. 

SECTION  II. 

Of  Separation  from  Bed  and 
Board. 

985.  Besides  the  provisions 
contained  in  the  Civil  Code  on 
the  subject  of  separation  from 
bed  and  board,  those  of  the 

present  section  also  apply. 


986.  A  wife  who  desires  to 
obtain  a  separation  from  bed 
and  board  must,  in  order  to 
bring  the  suit,  first  obtain  the 
authorization  of  a  judge,  by 
means  of  a  petition  giving  % 
summary  statement  of  the  facts 
which  give  rise  to  her  applioA- 
tion,  with  an  affirmation  under 
oath,  and  indicating  the  house 
where  she  intends  to  reside 
during  the  suit,  and  where 
she  will  convey  the  linen  and 
wearing  apparel  necessary  for 
her  use.-  -The  application  must 
be  served  upon  ner  husband, 
if  the  judge  so  orders. — 2  Pig. 
216-7. 

987.  If  the  wife  thinks 
proper  to  demand  an  attaeh- 
ment  of  the  movable  pro- 
perty of  the  community,  she 
must  likewise  be  authorized  by 
a  judge  for  that  purpose. — The 
attachment  is  effected  in  the 
same  manner  as  attachment 
for  rent,  but  the  husband  re- 
mains judicial  guardian  of  the 
property  attached. — 2  Pig.  184. 

988.  The  wife  may  also  join 
with  her  demand  for  separation 
an  attachment  in  revendicatiott 
of  such  movables  as  belong  to 
her. 

989.  The  trial  of  the  case, 
the  judgment,  its  execution, 
and  its  publication  are  subjeet 
to  the  provisions  contained  ia 
the  preceding  section. 


CHAPTER  NINTH. 

OF    OPPOSITIONS    TO    MABBIAOI* 

990.  [Every  opposition  to 
a  marriage  must  be  accompani' 
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«d  with  a  notice  indicating  the 
day  and  hour  at  which  the 
opposition  will  be  presented  to 
the  superior  court,  or  to  a 
Judge  of  such  court.] 

991*  [The  opposition  and 
notice  must  be  served  both 
upon  the  functionary  called 
upon  to  solemnize  the  marriage 
and  upon  the  intended  consorts, 
or  the  persons  who  represent 
them,  a  delay  of  five  interme- 
diate days  being  observed,  with 
the  usual  addition  where  the 
distance  exceeds  five  leagues.] 

992*  [The  proceedings  upon 
the  opposition  are  summary, 
and  conducted  in  the  same 
manner  as  those  in  suits  be- 
tween lessors  and  lessees.] 

993.  [If  the  opposant  fails 
to  present  his  opposition  upon 
the  day  fixed,  any  person  in- 
terested may  obtain  judgment 
of  non-suit  against  him,  upon 
filing  a  copy  of  the  opposition 
served  upon  such  person  ;  and 
upon  receiving  a  copy  of  such 
judgment  the  functionary  call- 
ed upon  to  solemnize  the  mar- 
riage may  proceed.] 

994.  [If  the  opposant  fails 
to  proceed  in  the  manner  pre- 
scribed the  opposition  is  de- 
clared abandoned.] 

995.  [The  court  or  judge, 
before  rendering  judgment 
upon  the  opposition  may,  if 
there  be  cause  for  it,  summon 
the  parents,  or,  in  default  of 
parents,  the  friends  of  the  in- 
tending consorts,  in  order  that 
they  may  give  their  opinion 
upon  the  intended  marriage, 
and  that  such  further  action 
may  be  had  as  to  law  may 
appertain.] 

996.  [An  appeal  lies  to  the 

11 


court  of  queen's  bench  from 
judgments  rendered  on  such 
oppositions,  the  same  formali- 
ties being  observed  as  in 
appeals  from  the  circuit  court, 
and  the  proceedings  on  such 
appeal  take  precedence.] 


CHAPTER  TENTH. 

PROCKEDINGS     AFFECTING     COR- 
PORATIONS OR  PUBLIC  0PFICK8. 


SECTION  I. 

Of  Corporations  Illegally 
Formed,  or  Violating  or 
Exceeding  their  Powers. 

997.  In  the  following  cases  : 

1.  Whenever  any  association 
or  number  of  persons  acts  as  a 
corporation  without  being  le- 
gally incorporated  or  recog- 
nized ; 

2.  Whenever  any  corpora- 
tion, public  body  or  board, 
violates  any  of  the  provisions 
of  the  acts  by  which  it  is 
governed,  or  becomes  liable 
to  a  forfeiture  of  its  rights,  or 
does  or  omits  to  do  acts  the 
doing  or  omission  of  which 
aJciounts  to  a  surrender  of  its 
corporate  rights,  privileges  and 
franchises,  or  exercises  any 
power,  franchise  or  privilege 
which  does  not  belong  to  it  cr 
is  not  conferred  upon  it  by 
law : — It  is  the  duty  of  her 
majesty's  attorney  general  for 
Lower  Canada  to  prosecute,  in 
her  majesty's  name,  such  viola- 
tions of  the  law,  Yf\ieTie;v^x  V^ 
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has  good  reason  to  beliove  that 
such  facts  can  be  established 
by  proof,  in  every  case  of  public 
general  interest ;  but  he  is  not 
bound  to  do  so  in  any  other 
case  unless  sufficient  security 
is  given  to  indemnify  the  gov- 
ernment against  all  costs  to  be 
incurred  upon  such  proceed- 
ing. And  in  suck  case  the 
special  information  must  men- 
tion the  names  of  the  person  who 
has  solicited  the  attorney  general 
to  take  such  legal  proceedings 
and  of  the  person  who  has  become 
security  for  costs,  —  C.  S.  L. 
C,  c.  88,  s.  9.  41  Vic,  (1878) 
c.  13,  s.  1,  Q. 

998.  The  summons  for  that 
purpose  must  be  preceded  by 
the  presenting  to  the  superior 
court,  or  to  a  judge,  of  a  special 
information,  containing  conclu- 
sions adapted  to  the  nature  of 
the  contravention,  and  support- 
ed by  an  affidavit  to  the  satis- 
faction of  the  court  or  judge; 
and  the  writ  of  summons  can- 
not issue  upon  such  information 
without  the  authorization  of 
the  court  or  judge. — Ibid,  35 
Vic,  c  6,  s.  21,  Q. 

This  writf  as  well  as  the  writs 
ofqvLO  warranto,  mandamus  ancf 
prohibition,  shall  be  in  the  same 
form  as  ordinary  writs  of  sum- 
mons,— 36  Vic,  c.  6,  s.  21,  Q. 

999.  The  writ  of  summons 
commands  the  persons  acting 
illegally  as  a  corporation,  or 
the  corporation  complained  of, 
to  appear  on  a  day  fixed  by 
the  court  or  judge.  —  It  is 
served,  in  the  first  case,  upon 
some  one  of  the  persons  usurp- 
ing corporate  rights,  or  at  the 
principal  office  or  place  of 
busJneBS    of    the    association, 


speaking  to  a  reasonable  per* 
son;  and,  in  the  second  case, 
according  to  the  provisions 
contained  in  articles  61,  62,63, 
and  78.— /i»rf,  §§  2,  3. 

1000.  The  delay  upon 
summons  is  three  days,  with 
the  usual  extension  when  the 
distance  exceeds  five  leagues, 
as  prescribed  by  article  75.— 
Ibid,  8.  1,  §  2. 

1001.  The  defendants  are 
bound  to  appear  on  the  day 
fixed,  and  if  they  fail  to  do  so 
the  prosecutor  proceeds  with 
his  case  by  default. — Ibid,  s.  6. 

1002.  If  the  defendants 
appear,  they  must,  within  four 
days,  plead  specially  to  the  ia* 
formation ;  and  the  prosecutor 
is  bound  to  answer,  within 
three  days. — Ibid,  s.  2. 

1003.  Within  three  days 
from  the  filing  of  the  answer, 
the  prosecutor  must  proceed 
to  prove  the  allegations  of  the 
information,  in  the  same 
manner  as  proof  is  made  in 
ordinary  oases;  and  after  the 
closing  of  his  proof  and  within 
a  further  delay  of  two  days,  the 
defendants  are  bound  to  ad- 
duce their  proof. — Ibid,  s.  3. 

1004.  As  soon  as  the  proof 
of  the  defendants  is  closed,  the 
prosecutor  may  be  allowed  to 
produce  evidence  in  rebuttslf 
if  there  is  occasion  for  it ;  if  he 
does  not,  either  of  the  parties 
may  inscribe  the  cause  for 
hearing  on  the  merits,  giving 
the  opposite  party  notice  of  at 
least  one  day  before  the  day 
fixed. — Ibid^  s.  4. 

1005.  The  court  or  judge 
may  extend  the  delays  when- 
ever it  is  necessary  for  the  ends 
of  justice.  -Ibid,  §  2. 
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1006.  Notwithstanding  the 
proyisions  contained  in  article 
1002,  the  defendants  may  set 
up  against  the  information  such 
preliminary  exceptions  or  ex- 
ceptions to  the  form  as  they 
deem  advisable,  and  the  plain- 
tiff may  demur  to  the  pleas  set 
up  in  defence. — Ibid, 

1007.  If  the  judgment  de- 
elares  the  association  to  have 
been  illegally  formed,  the  per- 
sons composing  it  are  personally 
bound  to  pay  the  costs ;  and  if 
it  be  rendered  against  a  cor- 
poration, public  body  or  board, 
the  costs  may  be  levied  either 
upon  the  property  of  such  cor- 
poration or  upon  the  private 
property  of  the  directors  or 
other  oflELcers  thereof.— 76 icf,  s. 
10,  §  5. 

1008.  Whenever  any  cor- 
poration, public  body  or  board, 
bas  forfeited  its  rights,  privil- 
eges and  franchises,  the  judg- 
ment declares  it  to  be  dissolved 
and  to  be  deprived  of  its  rights, 
and  a  curator  is  named  in  due 
form  to  administer  its  property 
and  liquidate  its  affairs. — Ibid, 

8.  10. 

1009*  The  curator,  after 
baying  given  the  security  re- 
quired by  the  court  or  judge, 
becomes  seized  of  the  property 
of  the  dissolved  corporation, 
an  inventory  of  which  he  must 
cause  to  be  made  in  due  form 
of  law,  in  the  presence  of  one 
or  more  of  the  persons  who 
were  members  of  such  corpora- 
tion. He  must  afterwards  dis- 
pose of  the  movable  property 
to  the  best  advantage. — Jbid, 
C.  C.  371-2-3. 

lOlO.  [He  is  bound  to  give 
notioe  of  his  appointment   by 


an  advertisement  to  be  inserted 
at  least  twice  in  two  newspa- 
pers designated  by  the  court 
or  judge.] 

1011.  The  curator  must 
cause  the  proceeds  realized  to 
be  distributed  among  the  cred- 
itors of  the  corporation,  by  the 
superior  court,  in  the  district 
in  which  its  principal  place  of 
business  was  situated,  after 
giving  notice  of  the  day  upon 
which  he  will  make  application 
for  that  purpose.—  Such  notice 
must  be  published  at  least 
three  times  in  two  public  news- 
papers, named  by  the  court, 
and  the  first  publication  must 
be  made  two  months  at  least 
before  the  day  fixed  for  such 
application. — C.  S.  L.  C,  c.  88, 
s.  10,  §  §  1,  2. 

1012.  If  there  are  any  debts 
remaining  due  by  such  cor- 
poration, its  immovable  pro- 
perty can  only  be  sold  upon  a 
suit  brought  against  the  curator 
in  the  ordinary  form. — Ibid.  §  3. 

1013.  [If  there  are  no 
debts  due  by  such  corporation, 
or  if  such  debts  are  not  known, 
then  the  curator  must  proceed 
to  the  sale  of  the  immovables 
to  the  highest  bidder,  after 
giving  notice  of  such  sale,  in 
the  same  manner  as  the  sheriff 
does  in  executions  against  the 
immovables  of  a  debtor.] — 
Ibid,  §  4. 

1014.  A  sale  thus  effected 
by  the  curator  after  observing 
the  requisite  formalities,  has 
all  the  effects  of  a  sheriff's 
eale. — Ibid.  s.  5. 

1015.  The  curator  is  then 
bound  to  account,  in  the  same 
manner  as  curators  to  vacant 
estates. 
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SECTION  ir. 

Usurpation  of  Public  or  Cor- 
porate Offices. 

1016.  Any  person  interested 
may  bring  a  complaint  when- 
ever another  person  usurps, 
intrudes  into,  or  unlawfully 
holds  or  exercises  : 

1.  Any  public  office  or  any 
franchise  or  privilege  in  Lower 
Canada; 

2.  Any  office  in  any  corpo- 
ration, or  other  public  body  or 
board ; — Whether  such  office 
exists  under  the  common  law, 
or  was  created  in  virtue  of  any 
statute  or  ordinance. — C.  S.  L. 
C,  0.  88,  s.  1. 

1017.  Such  complaint  is 
brought  before  the  superior 
court,  or  before  a  judge  of  the 
naid  court,  but  the  writ  of 
summons  cannot  issue  without 
leave  of  the  court  or  judge, 
obtained  in  the  manner  men- 
tioned in  article  998 ;  and  the 
same  delays  and  formalities 
are  observed  in  the  proceedings 
as  in  the  preceding  section. — 
Ibid.  ss.  1,  2,  3,  4. 

1018.  The  complainant,  in 
addition  to  the  allegations 
concerning  the  usurpation  and 
illegal  detention  of  the  office, 
may,  in  his  petition,  declare 
the  name  of  the  person  who 
has  a  right  to  such  office  or 
franchise,  and  allege  such 
facts  as  are  necessary  to  show 
.such  right,  and  the  court  may 
.in  such  case  adjudicate  upon 

the  claims   of  both  parties. — 
'Ibid,  s.  6. 

1019.  If  the  complaint  is 
well  founded,  the  judgment 
nrders    the    defendant    to     be 


ousted  and  excluded  from  tli9 
office,  franchise  or  privUege^ 
and  condemns  him  to  pay  costf 
to  the  complainant ;  the  coart 
or  judge  may  also  condemn  tiie 
defendant  to  pay  a  fine  not 
exceeding  the  sum  of  foK 
hundred  dollars,  which  mtut 
be  paid  over  to  the  reoeiver- 
general  of  the  province. — Ibid, 
s.  7,  §§1,  2. 

1020.  If  the  complaint  is 
dismissed,  the  complainant 
must  be  condemned  to  pay  all 
costs. — Ibid,  §  3. 

1021.  Any  person  whom 
the  judgment  declares  to  bt 
entitled  to  the  office,  or  the 
franchise,  may,  after  taking 
the  oath  of  office,  and  giving 
such  security  as  may  bt 
required  by  law,  take  npon 
himself  the  exercise  of  raoh 
office  or  franchise,  and  may 
demand  of  the  defendant  aU 
keyp,  books,  papers  and 
insignia,  in  the  possession  or 
custody  of  such  defendant  and 
belonging  to  such  office  or 
franchise,  and  in  the  case  <tf 
neglect  or  refusal  to  deliver  np 
the  same,  the  court  may  ordor 
the  sheriff  to  take  possession  of 
such  keys,  books,  papers  and 
insignia,  and  to  deliver  over 
the  same  to  the  person  adjudg- 
ed to  be  entitled  thereto, 
without  prejudice  to  any 
criminal  proceedings  to  which 
such  defendant  may  be  liable* 
—Ibid.  s.  8,  §  §  1,  2. 

SECTION  III. 
Of  Mandamus. 

1022.  In     the     following 
cases  : 

1.  Whenever  any  corporation 


MANDAMUS. 
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neglects  or  refuses  to  make  any 
election  which  by  law  it  is 
bound  to  make,  or  to  recognize 
such  of  its  members  as  have 
been  legally  chosen  or  elected, 
or  to  reinstate  such  of  its  mem- 
bers as  may  have  been  removed 
without  lawful  cause  ; 

2.  Whenever  any  person 
bolding  any  office  in  any  cor- 
poration, public  body,  or  court 
of  inferior  jurisdiction,  omits, 
neglects  or  refuses  to  perform 
any  duty  belonging  to  such 
office,  or  any  act  which  by  law 
he  is  bound  to  perform ; 

3.  Whenever  any  heir  or  re- 
presentative of  a  public  officer 
omits,  refuses  or  neglects  to  do 
any  act  which,  as  such  heir  or 
representative,  he  is  by  law 
obliged  to  do ; 

4.  In  all  cases  where  a  writ 
of  mandamus  would  lie  in 
England  : — Any  person  inter- 
ested may  apply  to  the  superior 
court  or  to  a  judge  in  vacation 
and  obtain  a  writ,  command- 
ing the  defendant  to  perform 
the  act  or  duty  required,  or  to 
show  cause  to  the  contrary  on 
a  day  fixed. — G.  S.  L.  C,  c.  88, 
B.  11. 

1023.  The  application  is 
made  by  a  petition,  supported 
hv  an  affidavit  affirming  that 
the  facta  set  forth  in  said  peti- 
tion are  true,  and  presented  to 
the  court  or  judge,  who  may 
thereupon  order  a  writ  of  man- 
damus to  issue ;  and  such  writ 
is  served  in  the  same  manner 
as  any  other  writ  of  summons. 
^Ihid,  8.  12.  36  Vic,  c.  6, 
i.  22,  Q. 

1024.  The  proceedings 
iubsequent  to  the  service  are 
had  in    accordance    with  the 


provisions  contained  in  the 
first  section  of  this  chapter. — 
Ibid.  s.  12,  §  2. 

1025.  If  the  petition  is  well 
founded,  the  court  or  judge 
may  order  the  issuing  of  a 
peremptory  writ,  commanding 
the  defendant  to  do  the  thing 
demanded  of  him ;  and  if  he 
fails  to  comply  he  may  be  held 
by  coercive  imprisonment  to  do 
it,  unless  the  defendant  is  a 
corporation,  in  which  case  it 
may  be  condemned  to  pay  a 
fine  not  exceeding  two  thousand 
dollars,  which  is  levied  by  exe- 
cution in  the  ordinary  manner 
against  its  movable  and  im- 
movable property. — Ibid.  s.  13. 

1026.  Any  person  to.whom, 
or  the  person  representing  any 
corporation  to  whom,  the  per- 
emptory writ  is  directed,  is 
bound  to  return  such  writ  on 
the  day  specified,  together  with 
a  certificate  thereon  of  its  exe- 
cution. 

1027.  If  the  matter  relates 
to  the  making  by  a  corporation 
of  any  election  to  an  office 
which  is  vacant  by  reason  of 
such  election  not  having  taken 
place  within  the  time  required, 
or  being  or  having  been  declar- 
ed null,  the  proceedings  are  the 
same  as  above  mentioned ;  and 
the  writ  commands  the  proper 
officer,  or,  in  his  absence,  such 
person  as  is  appointed  by  the 
court  or  judge,  to  proceed  to 
such  election,  at  the  place  and 
time  fixed,  and  to  do  every  act 
to  be  done  in  order  to  such 
election,  or  show  cause  to  the 
contrary. — Ibid.  s.  14,  §  2. 

1028.  The  person  to  whom 
such  writ  or  peremptory  writ 
is  addressed  oaiiTiot,  Yvo^^'v^x, 
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proceed  to  such  election  without 
giving  public  notice  thereof  in 
writing,  in  the  French  and  in 
the  English  languages ;  and 
such  notice  must,  during  at 
least  ten  days  previous  to  the 
day  fixed  for  such  election,  be 
posted  up  at  the  door  of  the 
church  of  the  locality  in  which 
the  principal  office  or  place  of 
business  of  such  corporation  is, 
and  if  there  is  no  church,  then 
in  one  of  the  most  public  places 
in  such  locality. — Ibid,  s.  14, 
§3. 

1029>  Nevertheless,  every 
such  election  and  every  act 
done  in  order  thereto  is  void, 
unless  as  great  a  number  of 
voters  are  present  and  vote 
thereat  as  would  have  been 
required  if  the  election  had 
taken  place  at  the  usual  time 
and  under  ordinary  circum> 
stances. — Ibid.  §  5. 

1030.  The  peremptory  writ 
is  served  in  the  same  manner 
as  writs  in  error  or  in  appeal. 


:  SECTION  rv. 

Of  Prohibitions. 

1031.  Writs  of  prohibition 
are  addressed  to  courts  of 
inferior  jurisdiction  whenever 
they  exceed  their  jurisdiction. 
— They  are  applied  for,  obtain- 
ed and  executed  in  the  same 
manner  as  writs  of  mandamus, 
and  with  the  same  formalities'^. 
— C.  S.  L.  C,  c.  89,  s.  1.— 2 
Warton,  L.  Lex.,  832.  * 


^  See  arts.  1023,  et  acq. 


SECTION  V. 
General  PrwiHona. 

1032.  In  any  oase  whordi 
tho  rights  of  a  munioipal  oor- 
poration  are  involved,  no  elector 
entitled  to  vote  is  Inoompetent, 
as  such,  to  give  evidence. — IhO, 
C.  S.  Ii.  C*,  0.  88y  8*  15a 

1033.  An  appeal  from  any 
final  judgment  rendered  un- 
der the  provisions  oontAined  ii 
this  chapter  lies  to  the  comt 
of  queen's  bench,  ezoept  U 
matters  relating  to  munioipal 
corporations  and  offices  ;  pro- 
vided  the  writ  of  appeal  Im 
issued  within  forty  days  froB 
the  rendering  of  the  judgment 
appealed  from. — Ihid.  s.  17. 

Of  the  Writ  of  Injunction.    41 
Vic,  c,  14,  Q. 

1.  The  superior  court,  in  fms, 
or  any  Judge  thereof,  in  wflB- 
tion  or  during  term,  may  grant 
a  writ  of  injunction,  ordering 
the  suspension  of  any  act,  prO' 
ceeding,  operation,  work  of  eon' 
struction  or  demolition,  aeeord' 
ing  to  the  circumstances,  in  cm$ 
of  the  cases  following  : 

1.  Whenever  any  corporaiien, 
unlawfully  and  without  AovMtf 
fulfilled  the  formalities  setfortk 
and  prescribed  by  law  or  tht 
act  of  incorporation  thereof, 
takes  possession,  or  on  its  ovf» 
behalf  causes  possession  to  be 
taken,  of  any  land  the  property 
of  other  persons,  or  makes  er 
causes  to  be  made  on  any  land 
the  property  of  other  jpersonst 
excavations  or  works  o/demeli' 
t  ion  or  construction;  or  whemeeer 
such  corporation  acts  or  takie 
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atiy  proceeding,  beyond  its 
jftotoer,  or  without  having  ful- 
JUled  the  formalities  prescribed 
hy  latOf  or  the  act  of  incorpora- 
tion thereof; 

2.  Whenever  any  peraon^  who 
has  not  acquired  the  possession 
of  one  year,  and  who  has  no 
valid  title  to  the  property,  causes 
work  to  be  carried  on,  upon  any 
Zand  whereof  another  is  pro- 
prietor through  a  valid  title, 
and  of  which  he  is  in  lawful 
2>088ession  ; 

3.  Whenever  any  person  does 
anything  inbreach  of  any  written 
contract  or  written  agreement ; 

4.  To  prevent  the  transfer  of 
shares  in   any  corporation   or 

■  company,  when  such  shares  be- 
long to  minors,  interdicted  per- 
sons, married  women  not  separ- 
€Ued  as  to  property,  or  unau- 
ihorizedj  or  persons  legally  in^ 
capacitated,  or  when  the  owner- 
ship of  such  share  is  in  dispute, 
tin^t^  the  superior  court  or  a 
Judge  thereof  shall  have  ad- 
judicated on  the  right  of  pro- 
perty in  such  shares  or  stock, 
or  shall  have  granted  permis- 
sion for  the  transfer  of  such 
shares  ; 

6.  To  prevent  one  or  more 
members  of  a  partnership  Jirm, 
either  during  the  existence  of 
the  partnership  or  after  its  dis- 
solution, from  doing  acts  incon- 
sistent with  the  terms  of  the 
partnership  agreement,  or  with 
the  duties  of  a  partner.  And 
this  provision  shall  apply  to 
persons  being  or  holding  them- 
sehtes  oiU  as  being  representa- 
tives of  a  deceased  partner  ; 

6.  To  prevent  any  person  or 
corporation  from  trespassing  on 
the  property  of  th^  crown,  or 


from  destroying,  cutting,  or  re- 
moving any  property  belonging 
to  the  crown,  or  in  which  the 
crown  has  any  right  or  interest. 

2.  The  application  for  the  writ 
of  injunction  shall  be  made  by 
petition,  supported  by  one  or 
more  affidavits  setting  forth  the 
facts  of  the  case,  and  accom- 
panied by  such  documentary 
evidence  as  may  be  necessary  to 
establish  the  petitioner's  right  to 
the  satisfaction  of  the  court  or 
of  a  judge  thereof,  and  the  pro- 
ceedings  thereon  shall  be  in  con- 
formity with  articles  998  to 
1006  inclusively  and  with  article 
1023  of  tlie  code  of  civil  pro- 
cedure. 

3>  Except  in  cases  of  urgent 
necessity,  the  court  or  a  judge 
thereof  may,  in  their  discretion, 
order  that  notice  of  the  presenta- 
tion of  such  petition  be  served 
upon  the  adverse  party,  in  tlie 
time  and  manner  the  said  court 
or  judge  shall  see  fit  to  order. 

4.  Nevertheless  the  writ  of  in- 
junction shall  not  issue,  unless 
the  person  applying  therefor 
first  gives  good  and  sufficient 
security,  in  the  manner  pres- 
cribed by  and  to  the  satisfaction 
of  the  court  or  a  judge  thereof, 
in  the  sum  of  six  hundred 
dollars,  or  any  other  higher 
sum  fixed  by  the  said  court  or 
judge,  for  the  costs  and  damages, 
which  the  defendant,  or  the 
person  against  whom  the  writ 
of  injunction  is  directed,  may 
suffer  by  reason  of  the  issue 
thereof* 


*  This  security  must  be  by 
judicial  bond.  The  Board  for  the 
management  of  t\i^  ^^m^ox* 
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Upon  the  return  of  tJir  writ, 
the.  i'ourf  or  ujiidf/e  thereof  mat/ 
onh:r  that  svch  Hvcnrity  shaU 
he  in(n'e(iHed  to  such  amount  on 
it  inny  be  deemed  ewjyedCent.'^ 

5.  The  irrit  of  injunction 
rnjoinn  the  odi'erne  j>arty  to  ap- 
jH'nr  hejore  the  court  or  ajudye 
thereof  to  itntwer  the  petition, 
and  to  HUHpend  all  acts,  ^>ro- 
cecdintfn,  operationn  or  works 
resjH'Ctiu'/  the  matters  in  dispute 
under  /tain  of  all  legal  penalties. 

6.  The  irrit  of  injunction  is 
Mtrred  in  the  same  manner  as 
anif  other  writ  of  fsummons  :  but 
ifj'ound  necessary,  the  court  or 
judge  may  jir escribe  any  other 

mode  of  service. 

7.  Proceedings  commenced 
bcj'ore  the  court  in  term  viay  be 
continued  before  a  judge  in 
vacation  or  even  during  term 
and  J  in  like  manner,  proceedings 
commenced  before  a  jttdge  in 
vocation  may  be  continued  be- 
fore the  court  in  term  or  before 


alities  fund  of  the  Prosbytorian 
Church  of  Canada  in  connec- 
tion with  the  Church  of  Scot- 
land and  Dobie.  Queen's  bench, 
appeal  side,  Montreal,  1878. 

*  In  addition  to  the  security 
required  by  this  section,  se- 
curity for  costs  in  the  ordinary 
manner  may  be  required  if  the 
])laintiff  resides  beyond  the 
province.  Dobie  vs.  The  Board 
for  the  management  of  the 
Temporalitiei:  fund  of  the  Pres- 
byterian Church  of  Canada  in 
connection  with  the  Church  of 
(Scotland.  Superior  Court, 
Montreal,  February,  1879. 


any  judge  in  chamherg  even 
during  term. 

2.  In  order  to  avoid  doubt  «t 
J*'*  hereby  declared  and  enacted 
that  in  any  proceeding  com- 
menced under  this  act,  any  judge 
of  the  superior  court  shall,  at 
every  stage  of  such  proceeding, 
have  the  same  poweir  to  act 
therein  as  the  judge  before  whom 
such  proceeding  was  commenced, 

8.  An  injunction  may,  in  <jMif 
of  the  cases  mentioned  in  section 
one  of  this  act,  be  granted  t»- 
cidentally  upon  petition,  with- 
out the  formality  of  a  writ,  in  a 
cause  pending  before  the  superior 
court,  either  by  the  court  or  hg 
a  judge  in  chambers,  even  dw' 
ing  term,  upon  security  being 
given  as  hereinbefore  provided 
for  ;  and  the  procedure  shall  he 
thereafter  conducted  to  judg- 
ment on  the  incidental  proceed- 
ing in  the  same  manner  as  on  a 
writ  of  injunction, 

2.  And  in  any  proceeding 
instituted  under  this  act,  any 
additional  injunction  that  majf 
be  deemed  necessary  by  the  court 
or  a  Judge  thereof  may  upon 
petition,  after  due  notice,  be 
gi  anted  by  an  interlocutory 
order,  for  such  length  of  time 
and  upon  such  conditions,  as  to 
security  or  otherwise,  as  the 
court  or  Judge  may  deem  rea- 
sonable. And  *such  additional 
injunction,  as  well  as  the  injunc- 
tions contained  in  the  original 
writ,  may,  from  time  to  time,  he 
suspended  as  the  court  or  judge 
may  deem  necessary,  and  for 
such  period  and  upon  such  con- 
ditions, as  to  security  or  other- 
wise,  as  the  court  or  judge  may 
deem  reasonable,  and  may  after- 
^ioar(i«,  from   time    to   time,  he 
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renewed  upon  micU  conditionsy  ed    until    the    parti/   obeys   the 

<i8  to  security  and  otherwise,  as  mandate  of  the  court  or  Judge. 

by  the   court  or  judge  may  be  2.  If  the  party  violating  the 

dketned  right,  injunction  be  a  company  or  cor- 

9,  Any  judgment,  rendered  by  poration,  such  company  or' cor- 

•  judge  out  of  court  tinder  this  poratton  may  be   condemned  to 

act,  shall  be  subject  to   review  P^V  «  fine   not   exceeding   two 

and  appeal  in  the  same  manner  thousand    dollars,    but     which 

and  to  the  same   extent  that  it  may  be  repeatedly  injiicted  until 

would  have  been  subject  to  ap-  ^^^V    ^^^.V  j^«   mandate   of  the 

peal  or  revieio,  if  rendered  by  ^'oy'  or  judge. 

the  court  in  term.  ,  \ .  ^\^  /«'*'y   aggrieved   by 

_  _       .       „     ,  .    r                 r  '^*  disooeaience  of  such  person, 

yy.  Any  final  judgment  under  ^^^^^^y    ^r    corporation   may 

ihxB   act   taken  xnto    review    or  ^^^^  ^^^^^^^  ^^^  ^^^     ^^,     ^^ 

appeal  and  any  interlocutory  or  ^-^^  disobeying,  such  dam- 

provisional  order  under  this  act  ^^  j^^           ^^^^^  ^J^^^  ^^  j^^^ 

from  which  an  appeal  shall  be  sustained. 

tdlowedhythe  court  of  queeny  -^q     ^^  ^^^^  imposed  under 

bench,  shall  be  executed  and  in  ^^^  ^^  ^^^^^^    .  ^^^  provisions 

force    provisiomdly,     notwith-  of  this  act  shall  be  the  property 

Handing  and  without  prejudice  .^j^^  croton.and shall formpart 

to  such  appeal  or  review  ;  but  of  the  consolidated  revenue  fund 

the  euperior  court,  m  review,  or  ^f  ^^^  province. 
the  court  of  appeals,  as  the  case 

may  be,  may  in  their  discretion  

provisionally    suspend  the   in-  —— — 
junction, 

11.  Thejudgment,  if  in  favor 
of  the  petitioner,  pronounces  the  Qp  ^„p,  annulling  op  letters- 
injunctions     required,    adjudi-  patent. 

cate^  cu  to  costs,  and  must   be 

eerved  upon  the  adverse  party.  1034.    Any   letters-patent 

12.  If  a  party  against  whom  granted  by  the  crown  may  be 
Me  injunction  is  directed,  vio-  declared  null  and  be  repealed 
late  or  refuse  to  obey  theinjunc-  by  the  superior  court : 

tione  laid  upon  him   either  by  1.  Where  such  letters  were 

the  writ  or  by  any  interlocutory  obtained   by   means    of   some 

or  final  judgment,  the  court  or  fraudulent  suggestion,  or  where 

a  judge  thereof  may  cause  to  be  some   material   fact  has  been. 

destroyed  whatever    may   have  concealed  by  the  patentee,  or 

been  done  in   contravention  to  with  his  knowledge  or  consent ; 

the  injunction,  if  it  be  practic-  2.    When    they    have    been 

able  ; — also  the  court  or  a  judge  granted  by  mistake  or  in  igno-. 


CHAPTER   ELEVENTH. 


thereof  may  punish  the  party 
contravening  by  an  imprisonment 
not  exceeding  thirty  days,  but 
vohich  may  he  repeatedly  infiict- 


rance  of  some  material  fact ; 

3.  When  the  patentee,  or 
those  claiming  under  him,  have 
done  or  omitted  to  do  sotxi^  «a\»«. 


]T0  AS-VI'LLISO    OP 

in  riDlation  of  the  tenai  and 
floaditions    upon    nhiob    each 

felted  their  riglits  and  interest! 
in  Baoh  lettare -patent.— C.  S. 
L.  C,  e.  SB,  a.  5. 

103&.  All  demands  for  an- 
nulling letters -patent  ma;  be 
made  by  suits  in  the  ordinar; 

Information  brought  bj  he 
majeBtj'f  attorney -general,  o 
Bol  it  i  tor -general,  or  any  otne 
officer  duly  autboiiied  for  tha 
purpose. — Ibid. 

1036.    The  information    i 
■  B   paraon   wh 


■  relies  u 


rnd  T.i: 


heard,  ti 


in   the 


1037.  An  appeal  lies  from 
the  liual  jndgment  ronitered 
upon  such  iuforraation,  pro- 
vided the  writ  of  appeal  isaues 
within  forty  days  from  the 
Tondoring  of  the  iudgniBnt. — 
Ibid.  t.  e. 

1038,  1039.  These  two 
aj'tiales  have  been  repealed  by 
>eo  33  of  cap,  11,  33  Vic,  Q. 
'■  An  act  reapeeting  the  sale 
and  management  of  the  Public 
Lands,"  by  which  another  re- 
medy is  provided. 


CHAPTER  TIVBLPTII. 


liberty,  othanriaa  than  froii 
■oma  oriminal  or  luppoted 
criminal  matter,  or  any  other 
peraon  on  his  bebalf,  may  ap- 
ply to  any  one  of  the  jndgM  ot 
the  eourt  of  guseD'e  bsnoh,  or 
of  the  superior  court,  for  avril 
addroHBod  to  the  peraon  oiidar 
whose  custody  he  ia  >o  aonllHd 
or  restrained,  ordering  the  lit- 
ter person  to  bring  bim  bafor* 
the  judge  who  granted  the  wilt, 
or  before  any  other  judge  rf 
the  same  court,  togaUier  Tith 
the  cause  of  bis  det«Dtdon,  li 
order  to  examine  whether  nuh 
detention  is  Jaitifiabla— 0.  B. 
L.  C,  c.  65,  SI.  20,  as. 

104:1.  The  applioaCionmul 
be  supported  by    an  Ufidarll 
ing  that  thera   are  pfob- 

for  the  applioation.- 

1042.  The  writ  iginai  la 
the  name  of  tha  goTeraigo,  ii 
lealed  with  the  seal  of  tbt 
court  to  which  the  jadge  b*- 
longs,  and  is    atteatsd  in  th* 

writ.  It  is  retumabta  vithnl 
delay,    unless    a   term   of  the 

cannot  be  executed  before  inoh 
term,  in  which  caae  tha  jndg* 
may  order  the  writ  to  be  rt- 
tnined  during  (arm ;  sad  It 
the  end  of  the  term  be  M 
near  the t  the  writ  caauot  pro- 
perly bo  executed  during  the 
■erin  it  may  be  made  rotoni- 
ible  during  the  following  ya- 
■ation.—ibkl.  Sl  a,  21,  S  i. 

1043.  The  writ  is  aernd 
personally,    or    at    the    plaee 

:in   Is  conSaed 
I  peaking  to  ■ 


dom< 


of   the    pan 


i>  whom  il  ia 
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addressed,  and  leaving  the 
writ  itself;  and  the  return  of 
service  is  made  upon  a  certi- 
fied copy. — Ihid.  s.  21. 

1044.  In  default  of  com- 
pliance with  the  writ  of  haheaa 
corpusj  the  person  upon  whom 
it  was  served  is  held  to  be 
guilty  of  a  contempt  of  the 
court  under  whose  seal  the 
writ  issued,  and  the  judge  may 
grant  a  rule  under  the  seal  of 
the  court,  returnable  before 
such  judge  or  before  the  court, 
for  his  imprisonment. — Thid, 

1045.  Upon  the  return  of 
the  writ  of  haheaa  corpus ^  or  of 
the  rule  mentioned  in  article 
1044,  the  judge  proceeds,  as 
soon  as  he  conveniently  can, 
to  examine,  by  means  of  de- 
positions under  oath  or  affirma- 
tion, into  the  truth  of  the  facts 
alleged,  and  decides  according- 
ly.—/fttrf.  8.  22. 

1046.  If  the  judge  before 
whom  the  writ  is  returned  in 
▼aoation  is  in  doubt  as  to  the 
farath  of  the  facts  alleged  in 
the  return,  he  may  admit  to 

^  bail  the  person  so  confined  or 
restrained,  upon  his  entering 
into  recognisance  with  one  or 
more  sureties,  or,  in  the  case 
of  infancy  or  coverture,  upon 
seearily  being  given  by  recog- 
nizances, in  a  reasonable  sum, 
for  his  appearance  before  the 
court  on  a  fixed  day  during  the 
next  term,  and  from  day  to  day, 
to  abide  suol  order  as  the  court 
may  make. — Ihid.  s.  22,  §  2. 

1047.  The  writ  of  haheaa 
eorpua  is  thereupon  transmitted 
to  the  court,  together  with  the 


recognizance  and  all  the  papers 
connected  with  the  applicaticii, 
and  the  court  thereupon  makeJ 
such  orders  as  to  justice  may 
appertain. — Ihid.  §  3. 

1048.  The  court  may  direct 
one  or  more  written  issues  for 
the  trial  of  the  facts  alleged  in 
the  return,  and  such  issues  are 
tried  [either  by  affidavit  or  by 
the  examination  of  witnesses 
before  the  court  or  judges,  as 
such  court  or  judge  may  think 
proper. — ] — Ibid. 

1049.  The  same  proceed- 
ings are  had  in  term  in  the 
court  of  queen's  bench  and  in 
the  superior  court,  respective- 
ly, for  controverting  the  truth 
of  the  return. — Ihid.  s.  23. 

1050*  The  courtor  the  judge 
may  pronounce  upon  all  costs 
incurred  in  the  issuing,  contest- 
ation or  execution  of  the  writ 
othabeaa  corpus. — Ihid.  s.  24. 

1051.  Whenever  a  writ  of 
haheaa  eorpua  has  been  once 
refused  by  any  judge,  the  ap- 
plication for  it  cannot  be 
renewed  before  him  or  before 
any  other  judge  unless  new 
facts  are  alleged  ;  but  the  ap- 
plication may  be  renewed  be- 
fore the  court  of  queen's  bench 
at  its  next  sitting  in  appeal  at 
the  place  where  appeals  are 
brought  from  the  district  in 
which  the  application  is  made. 
—Ibid.  8.  28. 

1052.  The  provisions  of  this 
chapter  cannot  be  extended  to 
the  discharge  of  any  person 
imprisoned  for  debt  or  under, 
any  action  or  process  in  civil; 
matters. — Ibid.  s.  26. 
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BOOK     T  H I K  D  . 


OF     THE     CIRCUIT     COURT. 


TITLE    FIE8T. 


POWERS  AXD   JURISDICTION  OF  THE   COURT. 


-  1053.  The  circuit  court  has 
ultimate  jurisdiction  to  the 
exclusion  of  the  superior  court : 

1.  In  all  suits  wherein  the 
amount  or  the  value  of  the 
thing  demanded  is  less  than 
one  hundred  dollars,  saving 
the  exceptions  contained  in 
the  following  article,  and  such 
cases  as  fall  exclusively  within 
[the  jurisdiction  of  the  court  of 
vice-admiralty ; 

2.  In  all  suits  for  school 
,taxes  or  school  fees,  and  all 
suits  concerning  assessments 
for  the  building  or  repairing 
churches,  parsonages,  and 
church-yards,  whatever  may 
be  the  amount  of  such  suits. 

1054*  Except  in  the  dis- 
tricts of  Quebec  and  Montreal,'^ 
the  circuit  court  has  original 
jurisdiction,  to  the  exclusion  of 
the  superior  court,  but  subject 
to  appeal : 

1.  In  all  suits  in  which  the 
sum  or  the  value  of  the  thing 


*  34  Vic,  c.  4,  8.  9,  Q.     See 
too  S3  Vic,  0,  6,  8.  35,  Q. 


demanded  amounts  to  or  ex- 
ceeds one  hundred  dollars,  bat 
does  not  exceed  two  hundred 
dollars,  saving  the  exception 
contained  in  the  second  para- 
graph of  the  preceding  article ; 
2.  In  all  suits  for  fees  of 
office,  duties,  rents,  revenues^ 
or  sums  of  money  payable  to 
the  crown,  or  which  relate  u> 
any  title  to  lands  or  tene- 
ments, to  annual  rents,  or  such 
like  matters  whereby  rights  in 
future  may  be  bound,  even 
though  the  amount  claimed  be 
under  one  hundred  dollars. — 
C.  S.  L.  C,  c.  77,  s.  39  j  — c.  79, 
ss.  1, 2  J — c.  15,  s.  123. — Grange 
&  Dupont,  appeal,  8th  Sept.» 
1865. 

1055.  [The  circuit  court 
may  take  cognizance,  upon 
evocation,  of  any  suit  brought 
before      the      commissioners' 

curt  for  the  summary  trial  of 
small  causes,  in  the  cases  se- 
en ly    enumerated     in     the 
e    ding  article.] — C.S.L.G.» 
c.  94,  ss.  29,  30. 

1056.  The  circuit  court  has 
also    QOHQUTiQnt    jurisdiction 
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with  the  superior  court,  by 
means  of  certiorari^  over  judg- 
ments rendered,  within  the 
limits  of  the  district  or  circuit 
for  which  it  is  held,  by  the 
commissioners'  court  mention- 
ed in  the  preceding  article, 
or  by  justices  of  the  peace, 
wherever  a  certiorari  lies. — 
C.  S.  L.  C  c.  79,  s.  3,  §  JJ. 

1057*  It  has  also  an  ap- 
pellate jurisdiction  over  judg- 
ments rendered  by  a  commis- 
flioners'  court  or  by  justices  of 
the  peace,  for  taxes,  assess- 
ments or  penalties,  imposed 
under  the  municipal  road  act 
of  Lower  Canada. — C.  S.  L. 
C,  c.  24,  8.  67. 

1058'  Whenever  any  suit 
or  action  relates  to  fees  of  office, 
rights,  rents,  revenues  or  sums 
of  money  payable  to  the  crown ; 
titles  to  lands  or  tenements  ; 
annual  rents  or  other  matters 
by  which  rights  in  future  may 
be  affected,  the  defendant  may, 
before  pleading  to  the  merits, 
evoke  the  suit  or  action,  and 
require  it  to  be  removed  to  the 
superior  court  in  the  same 
district  for  hearing  and  judg- 
ment.— C.  S.  L.  C,  c.  83,  s. 
178. — The  declaration  of  evoca- 
tion is  filed  in  the  record  which 
is  thereupon  removed  to  the 
office  of  the  prothonotary,  and 
the  superior  court  determines 
{n  a  summary  way  whether  the 
evocation  is  well  founded  or 
not;  in  the  former  case  the 
court  tries  the  cause  and  ren- 
ders judgment  therein,  and  in 
the  latter  case  the  cause  is 
sent  back  to  the  circuit  court. 
If,  in  any  cause  susceptible  of 
being  evoked,  the  defendant 
in    his    defence    disputes    or 


calls  in  question  the  plaintiff's 
title  to  any  immovable,  in  such 
a  manner  as  might  impair  or 
injuriously  affect  the  plaintiff's 
rights  in  future,  the  latter  may 
evoke  the  suit,   and   proceed- 
ings are  then  had  as  in  cases 
of  evocation  by  the  defendant. 
1059-  *  The  rules  contain- 
ed in  the  first  part  of  this  code, 
and  in   the  first  book    of   the 
second  part  part  of  this  code, 
namely  : — in   the   preliminary 
provisions ;  —  in     the     third, 
fourth,    fifth,    sixth,    seventh, 
and    eighth   chapters    of  title 
first  J — in  the  first,  second  and 
third  chapters  of  title  second  ; 
— in  the  first  chapter,  and  in 
sections  1,  3,  4,  6,  7,  and  §§  1, 
12  of  section  5,  of  the  second 
chapter  of  title  third  ; — and  in 
the  second  book,  in  the  second, 
third,  fourth  and  fifth  chapters 
of  title   first,  —  apply   in  like 
manner    to   the   circuit  court, 
except  as  regards  trial  by  jury 
and  such  rules  as  are  incon- 
sistent with  the  provisions  of 
the  present  book,  and  such  as 
can  only  apply  to  the  superior 
court. —  All   the  powers    con- 
ferred upon  the  superior  court, 
or  upon  the  judges  and  officers 
thereof,  respectively,  relatively 
to  matters  within  their  juris- 
diction, are  also  conferred  upon 
the   circuit  court,   within  the 
limits  of  its   cognizance,   and 
upon  the  judges  who  hold  such 
court  and  upon  the  officers  of 
the    said    court    respectively, 
with  regard  to  the  same  matters 


*  The  circuit  court  does  not 
sit  in  terms  in  the  city  of 
Montreal. — 35  YU.,  <i.%»%.*l  ,^. 
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and  the  other  matters  which 
form  the  subject  of  the  present 
book,  or  with  regard  to  any  other 
matter  concerning  the  manner 
of  conducting  suits,  actions  or 
proceedings  in  the  circuit 
court. — Whatever  may  or  must 
be  done  by  the  prothonotary 
as  regards  proceedings  in  the 
superior  court,  may  or  must 
be  done  in  like  manner  by  the 
clerk  of  the  circuit  court,  as 
regards  proceedings  before  the 
latter  court,  except,  however, 
the  judicial  powers  conferred 
upon  the  prothonotary  in  the 
absence  of  a  judge. — The  clerk 
of  the  circuit  court  has  the 
power  of  administering  oaths 
whenever  they  are  required 
by  law  or  by  rules  of  prac- 
tice.—C.  S.  L.  C,  0.  79,  ss.  3,  4. 

1060.  All  commissioners 
and  other  persons  authorized 
to  receive  affidavits  to  be  used 
in  the  superior  court,  have  also 
like  powers  with  regard  to  the 
circuit  court. — Iliid.  s.  26. 

1061.  The  circuit  court  for 
any  district  is  held  at  the  same 
place  as  the  superior  court, 
and  its  jurisdiction  extends 
over  the  whole  district,  and  is 
designated  by  the  name  of  such 
district. — It  cannot,  however, 
grant  more  costs  against  a 
defendant  than  he  would  have 
had  to  pay  if  he  had  been  sued 
before  the  circuit  court  in  the 
county  in  which  he  resides, 
and  in  which  the  cause  of 
action  originated. — Ibid.  s.  5  ; 
c.  83,  s.  152. 

1062.  It  may  also,  upon 
proclamation  of  the  governor, 
be  held  in  any  other  county 
than  that   in    which   the  su- 


perior court  for  the  district  is 
held,  excepting  the  counties 
of  Hochelaga,  Jacques  Cartier, 
Laval,  St.  Maurice,  and 
Quebec;  "^  or  In  more  than 
one  place  in  certain  counties, 
as  provided  in  chapter  seventy- 
nine  of  the  consolidated  sta- 
tutes of  Lower  Canada The 

court  is  then  designated  as 
"the  circuit  court  in  and  for 

the  county  of "  (naming  ike 

county)  and  if  there  are  more 
than  one  in  the  same  ooantji 

the  words  "at "  (natningie 

place  of  sitting)  are  added  to 
such  designation. — 0.  S.  L.  C*, 
c.  79,  ss.  6,  7,  9.t 

1063.  The  eirouit  oourt  for 
a  county  has  jurisdiotion  <rrer 
the  whole  extent  of  such  oountj, 
even  when  more  than  one  place 
therein  is  appointed  for  its 
sittings. — Ibid.  s.  11. 

1064.  When  it  is  neces- 
sary for  the  despatch  of  busi- 
ness, the  circuit  court  at  any 
place  must  be  held  by  two  or 
more  judges  of  the  superior 
court,  residing  in  the  same 
district,  simultaneously  but  in 
separate  apartments. — Ibid.  s. 
15. 


*  This  article  has  been 
amended  by  removing  from 
the  list  of  excepted  counties 
that  of  "Wolfe."— 32  Vic,  c 
21,  s.  1,  Q. 


t  The  lieutenant  governor 
may  abolish  any  county  circait 
court.— 35  Vic,  c  6,  s.  23,  Q. 
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TITLE    SECOND. 


ORDINARY      PROCEDURE 


CHAPTER  FIRST. 

OF   SUMMONS. 

X06&*  The  provisions  con- 
oaming  summonses  for  the 
saperior  court  apply  equally 
to  the  circuit  court,  saving  the 
provisions  hereinafter  contain- 
ed.*- -0.  S.  L.  C,  c.  83,  ss.  42, 
169,  170. 


*  Form  No.  35. 

Lower  Canada,       ^    In  the 
District  (or  Circuit)  >  Circuit 
of .  )  Court. 

A.B.,  of ,  Ac,  plaintiff;  and 

CD.,  of ,  4&C.,  defendant. 

£L.S.]  Victoria,  by  the  Grace 
of  God,  of  the  United  King- 
dom of  Great  Britain  and 
Ireland,  Queen,  Defender  of 
the  Faith : 

To  O.D.,  the  defendant  above 
mentioned. 

Whereas  A.  B.,  the  plaintiff 
aforesaid,  demands  of  you  the 

sum  of due  by  you  to  him 

for  (jstcUe  tuffieientlj/  the  cause 
of  action)  which  said  sum  you 
have  (as  he  saith)  refused  to 
pay  him.  {If  the  action  be  to 
r$eover  a  thing  torongfvlly  de~ 
Udned,  d'c,  vary  the  atatement 
of  the  caute  of  action  accord' 


1066.  The  delay  upon  sum-- 
mons  is  five  intermediate  days, 
when  the  distance  from  the 
defendant's  domicile  to  the 
place  where  the  court  is  held 


ingly.  If  there  be  a  declaration 
annexed,  refer  to  it ;  and  omit- 
ing  the  worda  after  "  the  plain- 
tiff aforesaid,"  say  **  hath,  by 
his  declaration  hereunto  an- 
nexed, made  complaint  against 
you  in  the  manner  therein  set 
forth.")  And  the  plainfiff  prays 
judgment  accordingly. 

You  are  therefore  required 
to  satisfy  the  demand  of  the 
said  plaintiff  in  this  cause, 
with  costs,  or  to  appear  in  per- 
son or  by  your  attorney  before 
our  said  court,  at  the  court 
house,  at in  the  said  cir- 
cuit, at o'clock  in  the  fore- 
noon, (omit  these  worda  if  the 

caae  be  appealable),  on  the 

day,  of instant  (or  next), 

to  answer  the  said  demand  ; 
otherwise  judgment  may  be 
given  against  you  by  default. 

In  witness  whereof,  we  have 
caused  the  seal  of  our  said 
court  to  be  hereunto  affixed,  at 

this day  of in  the 

year  of  our  Lord,  one  thousand 

eight  hundred  and . 

E.  F. 
Clerk  of  the  said  court  for  the 
said  district  (or  cItquvC) 


(Iroesed  to  tho  Kboriir  or 
bailiff  of  lacb  otbar  diatri 
It  may  also  be    SD   BildreEsed 


issued  uB  tbero  ace  dietrictB  [n 
wbicb  it  raqiiires  to  be  eorred. 
— /iicf.  fs.  iVn,  5  4.  171. 

1068.  In  tho  »9«  inantior- 
ad  in  anisle  1087,  tbe  writ  of 

cult  court  of  0  liisttkt  may  bo 
sorvod  by  any  bailiff  ot  such 
dietriot;  but  ba  is  entitled  to 

Tioe  bad  been  effected  by  the 
nearest  bailiff  tn  tbe  ro><idenca 
ot  tbo  defondnnt  (bus  .'ummoa- 


CIIAITER  SKCOXD. 


1069.   Tlic   )>roTisions   re- 
i>|>ecUng  appeoranoo  and  de- 

jgdi^mente  by  default  or  upon 
coofeaeioa,    filing    of    elhibite 


Durt,  apply    alio  to 
0.79,  Lir; 


,  K3,B.  42. 

.^tXTJON  II. 
11/  Contaitation. 


joot  to  the  proTiaions  ooneoni- 
ing  the  aame  matters   in  Uil 

gnrd,"  the  delaya,  irhloh  an 
regulated  as  follows: — Thad*' 
lay  Tor  Klin g  preliminary  axoap- 
tioas  is  four  days,  and  Ilul 
tor  ansneriug  the  same  1i  tut 
dajB — The  delay  for  filing!^ 
other  pleading  neoMiary  to 
complete  the  isaueg  is  fln 
days.— Tho  delay  foi    plead- 

0111  tbo  appearanoe  of  the  de- 

ndnnt.     If  no  plea   b>  AM 

ithin  tboae  delays  or  atlar- 

«nrds   withio    (he   three  days 

after  tho  airvice  of  It  demand 

lea,  (ho  partj  in  dafanltli 

cloacd    by    an   aet   of  the 

k  of  the  court  without  any 

r  ].roceeding.     There  ii  a 

lie  lay    of    five    day  I,    OB 

I    of   forccloaure,    betVMn 

I  subiequent  pleading  al- 

:d    by    Ian,    without    aaj 

deinaud  of  plea  being  need- 

iry.-C.  S.  L.  C,  e.  8.1.  i.  IS*. 

SECTION  ni. 

Of  IWoof  ani   Ihanng. 

1071.  Proofs  may  be  mad* 
on  every  day  during  a  terra  tt 
the  circuit  oourt.— Jifii.  a.  181. 
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1072*  Contested  cases  are 
Inscribed  at  the  same  time  for 
proof  and  for  hearing  on  the 
merits. — Jbid.  s.  182. — 25  Vic, 

45.  10,  S.  11. 

1073.  Notice  of  such  in- 
scription must  be  given  to  the 
opposite  party,  with  one  inter- 
mediate day's  delay  if  notice 
is  given  in  term,  and  four  in- 
termediate days  if  it  is  given  in 
vacation. — C.S.L.C.,  c.83,  s.l84. 

1074.  The  evidence  is  given 
orally,  without  notes  thereof 
being  taken,  unless,  before  the 
commencement  of  the  proof,  the 

Sarties,  or  one  of  them,  files  a 
eclaration  in  writing,  request- 
ing that  notes  of  the  evidence 
be  taken  down  in  writing,  in 
which  case  it  is  taken  in  the 
manner  provided  for  proofs  be- 
fore the  judge  in  the  superior 
court.  —  After  the  witnesses 
have  been  examined,  the  par- 
ties are  heard  upon  the  merits, 
unless  the  court  deems  it  advis- 
able to  adjourn  the  case  on  ac- 
fonnt  of  the  absence  of  some 
material  witness  or  evidence. — 
Ibid.  8. 182.--25  Vic,  c.  10,  s.  11. 

1075.  [With  the  consent  of 
all  the  parties  the  proof  may 
take  place  on  any  juridical  day 
in  or  oat  of  term,  and  may  be 
written  down  at  length,  and  the 
clerk  of  the  circuit  court  may 
receive  the  depositions  and 
swear  the  witnesses  in  the  ab- 
sence of  the  judge ;  or  it  may 
be  taken  before  an  examiner  ; 
in  each  case  according  to  the 
rules  and  in  the  manner  pre- 
scribed for  the  superior  court.  J* 

**  Evidence  may  be  taken 
before  a  commissioner.  See 
note  to  art.  240  ante.  ^ 


1076.  No  person  residing  at 
a  distance  of  more  than  fifteen 
leagues  from  the  place  where 
the  proof  is  to  be  taken,  or  be- 
yond the  limits  of  the  circuit, 
is  bound  to  attend  as  a  witness, 
unless  he  is  summoned  in  con- 
formity with  the  provisions  con- 
tained in  articles  246  and  247. 
— C.  S.  L.  C,  c.  83,  s.  186.— C. 
S.  C,  c  79,  8. 12. 

1077.  Whenever  a  demur- 
rer has  been  filed,  the  case  may,  . 
nevertheless,  be  inscribed  for 
proof  and  hearing,  reserving 
the  argument  upon  the  law 
isEues  until  after  the  proof. — 
C.  S.  L.  C,  c  83,  8.  183. 

1078.  The  court  may  at 
any  time  order  the  proof  to  be 
had,  or  a  witness  or  a  party  to 
be  examined  in  another  circuit, 
and  may  order  that  the  record, 
or  a  part  thereof,  be  transmit- 
ted for  that  purpose,  according 
to  the  provisions  contained  in 
article  24A.—Tbid.  a.  185. 

SECTION  IV. 
Of  Judgvients. 

1079.  The  provisions  which 
relate  to  judgments  and  to  costs 
in  the  superior  court  apply  also 
to  judgments  rendered  in  the 
circuit  court. — Ibid.  s.  42. 

1080.  Whenever  the  judge 
who  heard  the  case  is  unable, 
by  reason  of  sickness  or  other 
cause,  to  render  judgment  in 
person,  he  may  transmit  the 
draft  of  the  judgment,  certified 
by  himself,  to  the  clerk,  who  is 
thereupon  bound  to  record  the 
same  and  to  read  it  in  open 
court  on  the  next  jur\d\<i;v.Vdflkrj 
in  term  j  and  the  JudgAtvftTvt\v«L* 
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then  the  same  force  and  effect 
as  if  it  had  been  pronounced  by 
the  jadge  on  the  day  on  which 
it  was  thus  read. — C.  S.  L.  C, 
c.  79,  8.  16.  See  38  Vic,  o.  10, 
Q.,  cited  at  art.  468  ante, 

SECTION  V. 
Of  the  Execution  of  Judgments. 

1081.  [Writs  of  execution 
for  the  payment  of  a  sum  of 
money  issue  against  the  moy< 
able  property  of  the  debtor 
situated  either  in  the  district 
in  which  the  judgment  was 
rendered  or  in  any  other  dis- 
trict. In  the  first  case  it  is  ad- 
dressed to  a  bailiff,  who  is 
empowered  to  levy  the  amount 
in  conformity  to  the  rules  pre- 
scribed for  seizures  by  the 
sheri£f,  without  however  being 
entitled  to  demand  or  retain 
any  commission  on  the  moneys 
levied.  In  the  second  case  the 
writ  may  be  addressed  either 
to  the  bailiff  in  like  manner,  or 
to  the  sheriflf  of  such  other  dis- 
trict.]*—C.  S.  L.  C,  c.  83,  s. 
201.— Ord.  1667,  tit.  33,  art.  4. 

1082.  If  it  appears  by  the 
return  to  such  writ  that  the 
debtor  has  not,  in  the  district 
in    which    the  judgment  was 


*This  article  was  amended  by 
35  Vic,  c  6,  s.  24,  Q.,  which 
did  away  with  the  necessity  of 
electing  a  domicile  for  the  judg- 
ment creditor.  The  writ  may 
be  addressed  either  to  the  she- 
riflf or  a  b.iiliff.     See  note   to 

art.  48  ante 33  Vic,   c    17, 

s.  1,  Q. 


rendered,  sufficient  movables 
and  effects  to  satisfy  the  judg- 
ment, the  creditor  may  obtain 
another  writ  to  be  ezeeated 
upon  any  movable  property 
and  effects  of  the  debtor  sitaate 
in  another  district,  and  raeh 
writ  is  addressed  to  the  sherilT 
or  to  any  bailiff  of  such  distriet, 
and  executed  accordingly  and 
returned  to  the  cireuit  court— 
Ibid.  ss.  204-5.— 33  Vic,  c.  17, 
s.  1,  Q. 

1083.  All  oppositlona  to  an 
execution  against  movable 
property,  whatever  may  be  the 
amount  or  the  value  of  tiie  thing 
claimed,  are  within  the  jorii- 
diction  of  the  court  which  issu- 
ed the  writ. — Jhid.  s.  208. 

1084.  An  order  to  stay 
execution  in  conseqaenoe  of  an 
opposition  to  the  seisure  and 
sale,  may  be  granted  by  the 
judge,  either  within  or  beyond 
the  limits  of  the  circuit,  or  by 
the  clerk,  and  for  that  poipose 
the  judge  and  clerk  are  em- 
powered to  administer  the 
necessary  oath,  and  the  bailiff 
on  being  notified,  by  the  de- 
livery to  him  of  a  copy  of  the 
opposition  and  of  the  order,  is 
bound  to  return  forthwith  the 
writ  and  his  proceedings  there- 
on to  the  court  from  which  snch 
writ  issued. — Ibid,  s.  208. 

1085.  \ln  default  of  mov- 
able property  and  efifeots,  the 
judgment  may  be  ezecnted 
upon  such  immovables  of  the 
debtor  as  are  within  the  limits 
of  the  district  in  which  the 
judgment  was  rendered,  or  in 
any  other  district.] 

1086.  [The  writ  for  that 
purpose  is  addressed  to  the 
sheriff  of  such  district,  and  is 
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retarnable  to  the  superior 
court  of  SQch  district.] — Ibid. 
8.  203. 

1087.  In  the  case  of  an 
immovable  which  is  declared 
by  judgment  to  be  hypothecat- 
ed, and  has  been  surrendered, 
or  in  cases  of  arrears  of  rents 
oonstituted  under  the  seigniori- 
al act  of  1854,  whatever  may 
be  the  amount  thereof,  a  writ 
of  execution  may  issue  imme- 
diately against  such  immov- 
able, addressed  to  the  sheriff 
of  the  district  in  which  it  is 
situated Ibid.  s.  206,  §  2. 

1088.  All  proceedings  in- 
oidental  to  the  seizure  or  sale 
of  the  immovables  seized  in 
Tirtue  of  the  foregoing  pro- 
Tisions  are  carried  on  before 
the  superior  court  into  which 
the  writ  of  execution  is  return- 
able, in  the  same  manner  as  if 
the  judgment  had  been  render- 
ed by  such  court. — Ibid.  s.  203, 
S  3  ;  8.  206. 

1089.  In  other  respects  the 
formalities  of  the  seizure  and 
the  sale  of  movables  are  the 
same  as  upon  executions  of 
judgments  of  the  superior  court. 
and  the  provisions  concerning 
seisore  by  garnishment  after 
judgment  in  the  superior  court 
apply  likewise  to  such  seizures 
issuing  from  the  circuit  court. 

1090.  Upon  the  return  into 
the  superior  court  of  a  writ 
of  execution  against  immov- 
ables, granted  by  the  circuit 
court,  the  former  court  may 
order  the  clerk  of  the  latter  to 
transmit  the  original  record  in 
"the  case,  that  it  may  serve  for 
aXl  legal  purposes. — Ibid.  s.  207. 


SECTION  VI. 
Of  Remedies  against  Judgments. 

1091.  Any  party  who  deems 
himself  aggrieved  by  a  judg- 
ment of  the  circuit  court  may 
obtain  a  rehearing  of  the  case 
before  three  judges  of  the  supe- 
rior court,  according  to  the 
provisions  contained  in  articles 
494  to  504.— 27  &  28  Vic,  c. 
39,  s.  20. 

1092.  Such  party  has  like- 
wise a  remedy  by  appeal,  in 
conformity  with  the  provisions 
contained  in  the  fourth  book 
of  this  code.— C.  S.  L.  C,  o.  77, 
s.  39. 


CHAPTER  THIRD. 

PROVISIONS  PARTICULAR  TO  NON- 
APPEALABLE OASRS. 

1093.  When  a  non-appeal- 
able case  is  returnable  during 
terra  in  the  circuit  court,  the 
defendant  is  bound  to  appear 
in  open  court  on  the  day  and 
at  the  hour  specified,  without 
having  a  delay  until  the  next 
day  to  file  his  appearance. — 
C.  S.  L.  C,  c.  83,  s.  189. 

1094.  If  the  judge  is  absent 
the  case  may  be  called,  and 
appearance  or  default  recorded 
by  the  clerk. — Ibid.  §  2. 

1095'  Confessions  of  judg- 
ment may  be  given  orally  in 
open  court;  or  out  of  term  pur- 
suant to  the  provisions  contain- 
ed in  articles  94  and  following, 
and  judgment  may  be  rendered 
accordingly. — 25  Vic,  c.  10, 
s.  10. 
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On  any  day  during  a  term, 
or  the  time  fixed  for  a  holding 
thereof,  if  the  judge  is  absent  or 
cannot  hold  the  court  on  that 
day,  such  confessions  may  he 
given  in  the  same  manner  as  out 
of  term. — 34  Vic,  c.  4,  s.  11, 
Q.,  1870. 

1096.  If  tho  defendant  fails 
to  appear,  the  plaintiff  may 
forthwith  proceed  with  his 
proof,  and  the  court  may  there- 
upon render  judgment  accord- 
ingly.—C.  S.  L.  C,  c.  83,  8. 
189  §  3. 

1097.  If  the  case  is  return- 
able in  term,  the  defendant, 
upon  appearing,  is  bound  to 
plead  forthwith.  He  may  do 
so  in  writing  or  orally,  at  his 
option,  unless  the  court  orders 
that  the  pleas  shall,  within  a 
fixed  delay,  be  made  out  in 
Iwritingj  but  the  plaintiff  is 
jnot  bound  to  answer  in  writing 

unless  the  court  so   orders. — 
Ibid.  8.  190. 

I  1098.  If  the  defendant  does 
not  plead  in  writing,  he  is  call- 
'  ed  upon  by  the  court  to  specify 
what  allegations  of  the  declara- 
tion he  admits,  and  such  ad- 
missions are  recorded.  If  he 
mukes  no  such  admissions  he 
is  held  to  have  denied  all  the 
facts  alleged,  and  is  liable  for 
the  costs  of  provingsuch  of  them 
as  may  be  proved.  No  other 
articulation  of  facts  is  requir- 
ed.—7«».V.  §  2;  s.  93§2. 

1099-  If  the  action  is  re- 
turnable in  vacation,  the  pro- 
ceedings with  respect  to  ap- 
pearance, default,  judgment 
by  default  and  relief  therefrom, 
confession  of  judgment,  written 
pleadings  and  the  inscription 
of  the  case,  are  the  same  as  in 


appealable  cases;  bat  no  de- 
mand of  plea  or  of  answer  if 
necessary  in  order  to  obtain  a 
foreclosure  ;  the  notioe  of  in- 
scription for  proof  and  hearing 
must  be  given  at  least  three 
days  beforehand  ;  and  if  the 
defendant  fails  to  appear  or  to 
plead,  the  plaintiff  is  not  bound 
to  give  notice  of  the  inscription 
of  the  case  for  proof,  whensueh 
proof  is  necessary. — lbid»  bb. 
192-3-4-5-6-7. 

1100.  [If  the  defendant 
fails  to  appear  or  to  plead  in 
any  case  returnable  in  term* 
the  plaintiff  may  at  any  time 
proceed  to  judgment  in  the 
same  manner  as  if  the  action 
were  returnable  in  vacation.] 

1101.  The  proof  in  all  oases 
is  made  orally  and  in  open 
court,  without  its  being  neces- 
sary to  take  notes  of  the  evi- 
dence.— Ibid.  s.  191. 

1102.  Judgments  for  sumi 
not  exceeding  forty  dollars  can 
only  bo  executed  upon  the 
movable  property  of  the  debt- 
or, except  in  tho  case  of  hypo- 
thecary actions,  or  of  rents 
created  under  the  seigniorial 
act  of  1854,  in  which  cases 
the  court  may  issue  execution 
against  the  immovable  charged 
according  to  the  formalities 
proscribed  in  the  preceding 
chapter. — Ibid,  s.  202. 

1103'  The  provisions  con- 
cerning oppositions  and  stay  of 
proceedings,  contained  in  the 
preceding  chapter,  as  well  as 
those  concerning  seizures  by 
garnishment  after  judgment, 
must  also  be  observed  in  non- 
appealable cases. — Ibid,  8.  208. 

1104*   All  non- appealable 
&u\la  &T«  ^^l^tmlued  in  a  sum- 
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maiy  manner,  and  when  the 
amoont  claimed  does  not  ex- 
ceed twenty-five  dollars  they 
are  decided  according  to  equity 


and  good  conscience.  The  pro- 
visions of  article  1080  apply  to 
non-appealable  cases — G.S.L. 
C,  c.  79,  s.  2,  §§  2,  3. 


TITLE   THIED. 


OF  SUITS  BETWEEN  LESSORS  AND  LESSEES. 


U05.  The  circuit  court  has 
jurisdiction  in  cases  between 
lessors  and  lessees,  whenever 
the  rent,  or  the  annual  value, 
or  the  amount  of  damages 
elidmed,  does  not  exceed  two 
hnndred  dollars. — C.  S.  L.  C, 


c.  40,  s.  4. — 26  Vic,  c.  12,  s.  1.* 
1106.  The  provisions  con- 
tained in  the  first  chapter  of 
title  second  of  the  second  part 
of  this  code  apply  to  suits 
brought  before  the  circuit 
court. 


TITLE     FOUETH. 

SUITS  IN  CASES  OF  ILLEGAL  DETENTION  OF  LANDS 
HELD  IN  FREE  AND  COMMON   SOCCAGE. 


1107.  Concurrently  with 
the  jurisdiction  of  the  superior 
eonrt  in  such  matters,  petitory 
or  possessory  actions  against 
persons  illegally  detaining 
lands  held  in  free  and  common 
soecage  in  the  t3wnships  may 
be  brought  before  the  circuit 
eoart  in  the  circuit  within 
which  such  lands  are  situated, 
or  out  of  term  before  a  judge 
of  the  superior  court,  who  may 
hear  and  determine  such  suits 
in  vacation,  as  the  circuit  court 
might  also  do,  whatever  may 
be  the  value  of  the  lands ;  and 
the  proceedings  in  all  such 
eases  form  part  of  the  records 


of  the  circuit  court. — C.S.L.C.» 
c.  45,  ss.  1,  10. 

1108.  The  plaintiff  in  any 
such  suits  may  add  conclusions 
for  the  rents,  issues  and  profits 


*  Held — That  an  action  to 
resiliate  a  lease,  where  arrears 
of  rent  or  damages  are  also 
claimed,  must  be  brought  in 
the  superior  or  circuit  court, 
according  as  the  amount  of 
rent  or  damages  claimed  is 
within  the  jurisdiction  of  the 
superior  or  circuit  court. — 
Voisard  &  Saunders.— Wi,'^.^ 
p.  41. 
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of  such  lands,  and  for  any 
other  damages  he  may  have 
suffered. — Ibid.  s.  11. 

1109>  Such  suits  are  sub- 
ject to  the  same  provisions  as 
other  appealable  cases  in  the 
circuit  court,  as  regards  sum- 
mons, pleading  and  proof. — 
Ibid.  B.  5. 

lllO*  The  defendant  may 
plead  all  matters  of  defence, 
even  adverse  title,  and  may 
also  claim,  by  incidental  de- 
mand, whatever  sum  he  may 
be  entitled  to  for  improvements 
made  upon  the  lands. — Ibid. 
ss.  3,  12, 15. 

llll*  [If  either  of  the  par- 
ties is  aggrieved  by  the  judg- 
ment he  may  inscribe  the  case 
for  hearing  before  three  judges 
of  the  superior  court,  according 
to  the  provisions  contained  in 
articles  494  and  following,  and 
without  prejudice  to  the  right 
of  appeal  to  the  court  of  queen's 
bench.] —7itrf.  ss.  1,  2. 


1112.  The  judgment  may, 
when  the  plaintiff  Is  entitled 
to  it,  declare  him  owner  of  the 
lands  in  question,  and  order 
the  defendant  to  restore  them 
to  him  within  twenty  days  from 
service  of  judgment,  and  soeh 
judgment  may  be  carried  imto 
effect  by  means  of  a  writ  of 
possession,  as  prescribed  In 
articles  549  and  550.  "-Ibid, 
s.  6. 

1113.  An  appeal  lies  firom 
such  judgment  to  the  court  of 
queen's  bench,  in  the  same 
manner  as  any  other  appeal 
from  the  cironit  court ;  nerer- 
theless,  the  security  must  be 
by  two  sureties,  upon  real  pro- 
perty to  the  value  of  two  huii- 
dred  dollars  each ;  and  the 
petition  must  be  served  within 
fifteen  days  after  the  Judg- 
ment, and  be  presented  on  tiie 
first  day  of  the  term  next  after 
the  expiration  of  such  fifteen 
days.— 25  Vic,  c.  10,  s.  7. 
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COURT  OF  QUEEN'S  BENCH  (APPEAL  SIDE.) 


CHAPTER  FIRST. 

OF  EBBOB  AND  APPEAL  FBOM 
JU0QMENT8  OF  THE  SUPEBIOB 
OOUBT. 

1114.  Error  may  bo  brought, 

by  means  of  a  writ  of  error, 

against  any  judgment  of  the 

BuperioT  court  founded  upon  a 


general  verdict  given  by  a 
special  jury. — It  must  be 
brought  before  the  court  ef 
queen's  bench  sitting  in  ap- 
peal.— Questions  of  law  only 
can  be  argued  in  error.— 0.  8. 
L.  C,  c.  77,  ss.  4,  24;  e.  83, 
ss.  32,  41.--Ca8ey  &  Goldamid, 
2L.  C.  R.  212. 
W\S.  A.xi  a^^eal  ilea  to  the 
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«ame  oourt  upon  any  other 
final  judgment  rendered  by  the 
superior  oourt,  except  in  cases 
of  certiorari,  and  in  matters 
conoeming  municipal  corpora- 
tions or  offices,  as  provided  in 
article  1033.  And  except  also 
in  eases f  for  an  amount  not  ex- 
ceding  two  hundred  doltarSf 
in  which  the  judgment  has  been 
^ondirmed  in  revie^p  before  three 
juagea, — 34  Vic,  c.  4,  s.  12,  Q. 
And  see  also  37  Vic,  c.  6,  Q., 
1873-4,  cited  after  art.  504 
airfe.— C.  S.  L.  C,  c.  7T,  s.  4  j 
C.  83,  ss.  17, 41 ;  c.  89,  ss.  6,  17. 
1116-  An  appeal  also  lies 
Trom  interlocutory  judgments 
in  the  following  cas^s  : 

1.  When  they  in  part  decide 
the  issues ; 

2.  When  they  order  the  do- 
ing of  anything  which  cannot 
l>e  remedied  by  the  final  judg- 
ment; 

3.  When  they  unnecessarily 
delay  the  trial  of  the  suit.* — 
C.  S.  L.  C,  c.  77,  ss.  23,  26  §  3. 


*  An  appeal  will  not  be  al- 
lowed from  an  interlocutory 
Judgment  dismissing  a  demur- 
rer to  a  declaration. — Benning 
&  Grange,  13  L.  C.  Jurist,  153. 

Nor  from  an  interlocutory 
Judgment  permitting  evidence 
to  be  made  though  such 
eyidenoe  is  clearly  illegal. — 
€ar^  k  Marguilliers,  de  Beau- 
liamois  vi,  Robillard,  Q.  B., 
Montreal,  27  January,  1876, 
nor  from  a  judgment  by  which 
costs  are  not  allowed  on  an 
amendment  to  a  declaration. — 
The  Windsor  Hotel  Co.  vs. 
Murphy,  Q.  B.,  Montreal,  Sept. 
1877. 


1117.  Proceedings  in  error 
or  appeal  from  judgments  ren- 
dered in  the  districts  of  Mon- 
treal, Ottawa,  Terrebonne,  Jo- 
liette,  Richelieu,  St.  Francis, 
Bedford,  St.  Hyacinthe,  Iber- 
ville and  Beauharnois,  are 
brought,  heard  and  determined 
in  the  city  of  Montreal,  and 
the  writ  is  made  returnable 
theie,  and  the  like  proceedings 
against  j udgments  rendered  in 
the  districts  of  Quebec,  Three 
Rivers,  Saguenay,  Chicoutimi, 
Gasp4,  Rimouski,  Kamouraska, 
Montmagny,  Beauce  and  Ar- 
thabaska,  are  brought,  heard 
and  determined  in  the  city  of 
Quebec,  and  the  writ  is  made 
returnable  there. — Ibid,  s.  22. 

1118.  [Proceedings  in  error 
or  in  appeal  must  be  brought 
within  a  year  from  the  date  of 
the  judgment,  saving  the  cases 
provided  for  by  articles  823. 
1033  and  1037;  this  delay  of  a 
year  is  binding  even  upon 
minors,  women  under  covert- 
ure, persons  of  unsound  mind 
or  interdicted,  and  upon  per- 
sons absent  from  Lower  Cana- 
da, when  those  who  represent 
them,  or  whose  duty  it  is  to 
assist  them,  have  been  duly 
brought  into  the  suit. — If  the 
party  dies  before  appealing, 
the  delay  is  reckoned  only  from 
the  day  of  his  death,  against 
his  heirs  or  legal  representa- 
tives.— Proceedings  in  error  or 
in  appeal,  cannot,  however,  be 
taken  during  the  delay  allowed 
for  demanding  a  review  before 
three  judges,  nor  during  the. 
proceedings  for  such  review. — 
Evanturel  vs.  Evanturel,  17  L. 
C.  Rep.,  p.  223. 

In  oases  of  judgm^iiV.'Vi'j  ^^* 
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fault  in  vacation,  the  delay  for  suspending  all  prooee^ngs  be- 

appealing  runs  only  from  the  fore  the  court   below.— ifttd,, 

expiration  of  the  time  allowed  §§  4,  5. 

for  filing  an  opposition  there-  1121.  Proceedings  in  error 

to.] — Ibid.,  ss.  27,  65  J  0.  83,  qj  jn   appeal  are  brought  by 

a.  128.— 27  &  28  Vic,  c.  39,  s.  22.  means  of  a  writ,  in  the  English 

Notwithstanding  article  1118  or    in   the    French  language, 

of  the  said  code,  proceedings  in  issued  from  the  court  of  queen'f 

error   or  appeal  may  he  taken  bench,    upon   the   written   de- 

during  the   delay   allowed  for  mand  of  the  party   aggrieved, 

demanding  a  review  before  three  containing  the  names  and  de- 

judgesj  or  after  proceedings  in  scription  of  the  parties  in  the 

review  have  been  commenced  if  suit  before  the  court  below,  and 

the  party  who   has  taken  such  mentioning  the  place  and  time 

proceedings     discontinues     the  at    which  the   judgment  WM 

aamc— 34  Vic,  c  4,  s.  13,  Q.,  rendered.— It  is  addressed.  In 

1370.  the  name  of  the  sorereign,  to 

1 1'l  ^    -ri.  .1               1.1.  thejudgosofthe  superior  court,. 

1119.  If  the  appeal  is  from  commanding  them  to  send  up, 
an  interiocutory  judgment.  It  ^m^^^  twenty  days,  the  record 
must  first  be  allowed  by  the  j^^  ^j^^  ^^^^^  together  with  a 
court  of  queen's  bench,  upon  transcript  of  all  entries  made 
a  motion,  supported  with  copies  j^^  g^^^  case  in  the  registers  of 
of  such  portion  of  the  record  ^y^^  superior  court  and  of  the 
as  may  bo  necessary  to  decide  judgment:  it  is  signed  by  the 
whether  the  judgment  in  ques-  ^^^^^  ^^  appeals  or  his  deputy, 
tion  IS  susceptible  of  appeal,  ^^^  g^^i  J  ^-^^^  ^y^^  gg^l  of  ^^ 
and  falls  within  one  of  the  cases  court  of  queen's  bench;  but 
specified  m  article  I116.-The  ^^^^  i^^ter  formality  is  not  re- 
motion  must  be  made  during  -^^^  ^^  j^^  ^f  nullity.— If 
the  term  next  after  such  ren-  ^^^  j  jg  f^^^  ^^  interlocn- 
dering  of  the  judgment,  and  tory  judgment,  the  clerk  must 
cannot  be  received  afterwards ;  ^^^^^^^  ^  th^  ^^t  that  It  is 
saving,  however,  the  party  s  jgg^^^  by  order  of  the  court- 
right  tourge  hiareasons  against  ^  g  j^  c.,  c.  77.  ss.  26,  28.-T 
such  judgment  upon  an  appeal  |^   ^^  p^^  q  g^ 

from    or  proceedings  in  error 

against  the  final  judgment—  1122.  The  delay  for  retum- 

C.  S.  L.  C,  c  77,  8.  26,  §  4.—  ing  the  writ  may  be  extended, 

27  R.  of  P  ,  Q.  B.  according  to  the  distance  be- 

1120.  The  motion  must  be  tween  the  place  where  the  judg- 
T           ..v              -i.         i.  ment    was   rendered   and  the 

served  upon  the  opposite  party,  '                              .    .         ^ 

and  tf  required,  is  followed  by  P^t„„,4._7  r.  „f  p     q.b. 

a  rule,  calling  upon  such  oppo-  '^ 

site  party  to  give  his  reasons  1123.  The  writ  of  error  or 

against  the  granting  of  the  ap-  of  appeal  must  be  served  upon 

jjeal ;  and  the  service  of  such  the  opposite  party  by  leaving  a 

jrule  upon  him  has  the  effect  ol  co-p^  with,  him  or  at  his  domi- 
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oile,^  or  with  his  attorney  ad 
litem  in  person;  and  it  must 
afterwaros  be  deposited  with 
the  prothonotary  of  the  court 
by  which  the  judgment  was 
rendered. — A  return  of  such 
service  and  deposit  must  be 
made  by  the  bailiff  upon  an 
authentic  copy  of  the  writ  of 
i^peal  or  error,  which  copy 
must  be.  filed  in  the  office  of 
the  clerk  of  appeals.— 8  R.  of 
P.,  Q.B. 

1124.  The  appellant  or 
plaintiff  in  error  must,  before 
the  record  can  be  sent  up,  give 
good  and  sufficient  security 
that  he  will  effectually  prose- 
cute the  appeal  or  proceedings 
in  error,  and  that  he  will  satis- 
fy the  condemnation  and  pay 
idl  costs  and  damages  adjudg- 
•d,  in  case  the  judgment  ap- 
pealed from  is  confirmed ;  f  or 
else  he  must  declare  in  writ- 
ing at  the  office  of  the  pro- 
thonotary of  the  court,  whose 
judgment  is  appealed  from, 
tiiat  he  does  not  object  to  the 
judgment  rendered  against  him 
being  executed  according  to 
law,  in  which  case  he  is  only 
bound  to  give  security  for  the 
payment  of  the  costs  in  ap- 
peal, if  he  jEails ;  and  if  the 
judgment  is  reversed  the  res- 
pondent who   has  caused  the 


*  This  copy  is  certified  by 
the  attorney  of  party  suing 
out  same. — Morrison  ««.  Dam- 
bourges,  11  L.  0.  Jurist,  126. 

f  The  court  of  appeal  may 
allow  the  bond  to  be  amended 
and  completed. — Taylor  vs, 
Hollenr,  17  L.  C.  Rep.  376. 


judgment  to  be  executed  is 
bound  to  refund  to  the  a{)pel- 
lant  the  net  amount  only  of  the 
moneys  levied  by  execution, 
together  with  legal  interest;  or 
to  restore  the  property  of  which 
he  was  put  in  possession,  to- 
gether with  the  rents,  issues 
and  profits  since. — C.  S.  L.  C, 
c.  77,  ss.  23,  42-3. 

1125.  The  security  must  be 
received  before  one  of  the 
judges  or  the  prothonotary  of 
the  court  in  which  the  judg- 
ment was  rendered  ;  and  such 
judge  or  prothonotary  may 
swear  the  sureties  offered  and 
ask  them  any  pertinent  ques- 
tions with  respect  to  their  suffi- 
ciency.— Ibid.  ss.  29,  41. 

1126.  As  soon  as  the  sure- 
ties have  been  received  and  the 
bond  has  been  formally  exe- 
cuted, it  is  the  duty  of  the 
prothonotary  of  the  court  in 
which  the  judgment  was  ren- 
dered to  make  up  and  complete 
the  record  in  the  case,  accord- 
ing to  the  forms  prescribed  by 
the  court  of  appeal,  with  a  list 
of  all  the  papers  which  form 
part  of  it,  and  a  transcript  of 
all  the  entries  in  the  registers, 
and,  upon  being  paid  his  fees, 
charges  and  costs  of  transmis- 
sion, to  send  them  up  to  the 
court  of  appeals ;  and  such 
return  shall  be  certified  on  the 
back  of  the  writ  by  the  judge 
or  by  the  prothonotary. — Ibid, 
8.  31.— 9  &  10  R.  of  P.,  Q.B. 

1127.  If  the  writ  of  error  or 
of  appeal  is  not  returned  on 
the  day  fixed,  the  appellant 
may  obtain  a  rule  against  the 
prothonotary  in  whose  hands 
it  is,  ordering  him  to  return  it. 
— The  respondenl  m  swtV  ^«»a,^ 
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cannot  be  condemned  if  he  fails 
to  appear ;  and  if  the  protho- 
notary  is  in  default,  a  new  writ 
mast  be  issued  and  served  in 
the  same  manner  as  the  first, 
without  lapse  of  the  proceed- 
ings already  had.  —  Aroham- 
bault  &  Roy  dit  Picott,  in  ap- 
peal, 1851. 

1128.  The  appellant  and 
the  respondent  are  both  bound, 
if  the  writ  is  returned  within 
the  proper  delay,  to  file  an 
appearance  in  the  office  of  the 
clerk  of  appeals,  before  the 
expiration  of  the  eight  days 
next  after  the  day  fixed  for  the 
return  of  the  writ  and  record, 
on  pain  of  being  foreclosed. — 
life.  ofP.,  Q.B. 

1129.  In  default  of  the 
writ  and  the  record  being  re- 
turned on  the  day  fixed,  the 
respondent,  upon  producing 
the  copy  seryed  upon  him,  may 
obtain  judgment  of  nonpros 
and  be  discharged  from  the 
appeal,  unless  the  appellant 
proves  diligence.* 

1130.  [Unless  the  court 
otherwise  orders,  the  respon- 
dent may,  within  eight  days 
next  after  the  period  allowed 
for  filing  his  appearance,  set 
up  by  motion  all  grounds  of 
exception  or  of  demurrer,  and 
all  grounds  of  defence  result- 
ing from  : 

1.  Informalities  in  the  issu- 
ing or  service  of  the  writ  j 


*  This  motion  may  be  made, 
even  though  no  appearance 
has  been  fyled  by  respondent. 
Furniss  &  The  Ottawa  For- 
warding Co.,  queen's  bench, 
sppeals,  Montreal,  Sept.,  1875. 


2.  Insufficiency  of  the  appeal 
bond  i 

3.  Non-existence  or  forfeiture 
of  the  right  to  proceed  by  error 
or  appeal ; 

4.  Aoquiesoenoe  in  the  judg- 
ment; 

5.  The  renunciation  of  the 
judgment  in  the  court  below.] 
— C.  S.  L.  C,  0.  77,  8.  6.— 
McNaughton  v».  Desautels,  in 
appeal. 

1131.  The  appellant  may 
apply  by  motion  for  a  redne- 
tion  of  excessive  security,  if  ha 
has  been  obliged  to  give  it. — 
C.  S.  L.  C  ,  c.  77,  8.  5.-27  G. 
III.,  0.  4,  s.  6. 

1132.  If  both  parties  seek 
redress  against  the  judgment 
their  cross -proceedings  in  error 
or  in  appeal  may  be  joined. 

1133.  The  appellant  mutt 
file  his  reasons  of  appoftl  or 
assignment  of  error  within 
eight  days  after  the  return  of 
the  writ  and  record ;  he  oannoW 
however,  be  foreclosed  from 
doing  so  until  the  expiration  of 
another  delay  of  six  days, 
counting  from  the  demand 
thereof.— C.  S.  L.  C,  c.  77,  s. 
32.— 12  R.  of  P.,  Q.B. 

1134.  If,  however,  there  are 
demurrers  to  th»  proceeding 
in  appeal  or  error,  tne  demud 
of  reasons  cannot  be  made 
before  the  judgment  upon  the 
demurrers. 

1135.  The  respondent  has 
a  like  delay  of  eight  days  to 
answer  the  reasons  of  appeal 
or  error ;  but  he  cannot  be 
foreclosed  from  doing  so  until 
after  another  delay  of  four 
days  from  the  demand  of  soldi 
answer. — C.  S.  L.  C,  o.  77,  i. 
33.-13  R.  of  P.,  Q.  B. 
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1136.  The  court,  or  a  judge 
in  TaoatioDi  upon  application, 
of  which  the  opposite  party  has 
had  notice,  may,  for  good  cause 
shown,  prolong  the  delays  fixed 
by  the  two  preceding  articles. 
— C.  S.  L.  C,  0.  77,  8.  33. 

1137.  If  the  reasons  in  ap- 
peal or  error  are  not  filed  with- 
in the  delay  prescribed,  the  res- 
pondent may  demand  the  dis- 
missal of  the  appeal  or  pro- 
ceedings in  error,  with  costs. — 
Ibid,  8.  32. 

1138.  If  the  respondent  fails 
to  file  his  answer  within  the 
delays  prescribed,  he  is  fore- 
closed from  doing  so,  and  the 
appellant  may  proceed  as  if 
the  respondent  had  not  appear- 
ed.— Jbid,  8.  33. 

1139.  The  provisions  con- 
cerning election  of  domicile  by 
parties  and  their  advocates  and 
attorneys  in  the  superior  court 

•apply  also  in   matters   before 
the  court  of  queen's  bench. 

1140.  Within  ten  days  after 
the  filing  of  the  respondent's 
answers,  each  party  must  file 
in  the  clerk's  office  a  printed 
factum,  or  case,  and,  in  default 
of  his  doing  so,  the  proceedings 
in  appeal  or  error  may  be  de- 
clared to  have  been  abandoned 
with  costs  against  the  appel- 
lant if  he  is  in  default,  or  the 
ease  may  be  heard  exparte  if 
the  respondent  is  in  default. — 
Ibid,  8.  49.— 14  R.  of  P.,  Q.  B. 

1141.  As  soon  as  the  an- 
swers are  filed,  either  party 
may,  after  filing  his  factum  or 
ease,  inscribe  the  case  on  the 
roll  for  hearing,  after  the  delay 
for  filing  faetums  has  expired, 
npon  giving  the  opposite  party 
at  least  two  days  notice  before 


the  case  is  called. — 15  R.  of  P.» 
Q.  B. 


CHAPTER  SECOND. 

OP   APPEALS   PEOM  THE    CIBCUIT 
COURT. 

1142.  An  appeal  lies  to  the 
court  of  queen's  bench  from 
any  judgment  rendered  by  the 
circuit  court,  in  the  following 
oases  : — 

1.  When  the  sum  or  the  value 
of  the  thing  demanded  amounts 
to  or  exceeds  one  hundred  dol- 
lars ;  except,  however,  in  suits 
for  the  recovery  of  assessments 
for  schools  or  school-houses,  or 
for  monthly  contributions  for 
schools,  and  in  suits  for  the 
recovery  of  assessments  im- 
posed for  the  building  or  re- 
pairing of  churches,  parson- 
ages and  church -yards.  Cases 
in  which  the  evidence  has  not 
been  taken  down  in  writing 
can  only  be  appealed  on  points 
of  law  J 

2.  When  the  demand  is  less 
than  one  hundred  dollars,  but 
relates  to  fees  of  ofiice,  duties, 
rents,  revenues  or  sums  of 
money  payable  to  her  majesty ; 

3.  When  the  demand,  though 
less  than  one  hundred  dollars, 
relates  to  titles  to  lands  or  tene- 
ments, annual  rents,  or  other 
matters  in  which  the  rights  in 
future  of  the  parties  may  be 
affected ; 

4.  In  all  actions  in  recogni- 
tion of  hypothecs.  —  Special 
provisions  regulate  appeals 
from  judgments  rendered  in 
the  Magdalen  laVwi^^.— ^%^i 
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L.  C,  c.  77,  B.  39;  c.  15,  s. 
123  §  2 ;  c.  18,  s.  25.-25  Vic, 
0.  10,  8.  7. 

114:3.  The  party  appealing 
must  within  fifteen  days  after 
the  rendering  of  the  j  udgment, 
but  without  being  bound  to 
give  notice,  give  good  and 
sufficient  sureties,  who  must 
justify  their  sufficiency  to  the 
satisfaction  of  the  person  re- 
ceiving their  security,  that  he 
will  prosecute  the  appeal,  will 
answer  the  condemnation,  and 
pay  the  costs,  in  the  event  of 
the  judgment  appealed  from 
being  confirmed. — C.  S.  L.  C, 
c.  77,  8.  40. 

1144*  The  security  may  be 
given  either  before  a  judge  of 
the  court  of  queen's  bench  or 
the  clerk  of  appeals,  or  else 
before  a  judge  of  the  superior 
court,  or  the  clerk  of  the  circuit 
court,  at  the  place  where  the 
judgment  was  rendered,  and 
the  bond  remains  deposited 
among  the  records  of  the  court 
where  it  was  given. — Ibid,  s.  41. 

1145.  Any  one  surety  suf- 
fices if  he  is  the  owner  of  real 
property  of  the  value  of  two 
hundred  dollars,  over  and 
above  all  incumbrances  upon 
the  same,  saving  the  exception 
contained  in  article  1113  ;  and 
the  persons  authorized  to  re- 
ceive the  security  have  power 
to  administer  any  oath  neces- 
sary for  that  purpose. — Ibid., 
§  2.— 10  L.  C.  R.,  200. 

1146.  If,  within  the  fifteen 
days,  the  appellant  files  with 
the  clerk  of  either  court  a  de- 
claration in  writing  that  he 
does  not  object  to  the  execution 
of  the  judgment,  or  if  he  depo- 
Bits  tbo  Amount  thereof  in  the 


hands  of  the  clerk  of  appeals 
or  clerk  of  the  oiroait  court,  he 
need  only  give  security  for  the 
costs  in  appeal  and  whatever 
damages  may  be  awarded. — 
Ibid,,  s.  42. 

1147*  In  the  case  of  the 
preceding  article,  the  provi- 
sions of  article  1124  also  ap- 
ply.— Ibid,,  8.  43. 

1148.  The  ap|)eal  is  brought 
by  a  petition  stating  suooinoftly 
the  grounds  of  appeal,  and  that 
security  has  been  giyen,  and 
praying  for  the  reyersal  of  the 
judgment,  and  the  rendering 
of  such  judgment  as  ought  to 
have  been  rendered. — This  pe- 
tition and  a  notice  of  the  Atj 
on  which  it  will  be  presentedr 
must,  within  twenty-five  days 
from  the  rendering  of  the  Judg- 
ment, be  served  upon  the  oppo- 
site party  personally,  or  at  us 
domicile,  or  upon  his  attorney 
ad  litem,  together  with  a  copy 
of  the  appeal  bond,  certified 
by  the  clerk  with  whom  it  is 
deposited. — Ibid.,  s.  44. 

1149*  Within  the  same  de- 
lay of  twenty -five  days,  the 
appellant  must  file  his  petition 
and  notice  and  the  return  of 
service  with  the  clerk  of  the 
circuit  court,  together  with  a 
certificate  from  the  clerk  of 
appeals,  stating  that  security 
has  been  given,  if  the  bond  be 
in  the  hands  of  that  officer ; 
and  the  clerk  of  the  circuit 
court  must  give  the  appellant 
a  certificate  of  such  filing,  for 
the  purpose  of  proving,  when 
requisite,  that  the  appeal  has 
been  instituted.  The  clerk  of 
the  circuit  court  is,  moreover, 
bound  to  certify,  under  his 
hand  and  the  seal  of  the  circuit 
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oourt,  and  to  transmit  to  the 
«lerk  of  appeals  at  the  proper 
place,  the  said  petition  and  the 
record  in  the  case,  with  a 
transcript  of  the  entries  con- 
tained ui  the  registers  of  the 
circuit  court  in  relation  to  such 
ease. — Ibid.^  s.  45. 

1150.  Before  the  day  on 
which  the  appeal  may  be  heard, 
each  of  the  parties  is  bound  to 
file  an  appearance  in  the  office 
ef  the  clerk  of  appeals  ;  and 
the  clerk  of  appeals  is  bound 
to  record  such  appearance  in 
the  register,  or  the  default 
thereof,  and  to  enter  each  case 
in  which  the  record  has  been 
transmitted  to  him.  If  the 
appellant  does  not  appear,  his 
Appeal  may  be  declared  to  have 
been  abandoned,  with  costs  ; 
jmd  if  the  respondent  fails  to 
appear,  the  appellant  may  pro- 
ceed by  default. — Ibid.,  s.  46. 

1L51*  The  appellant  may 
prove  due  diligence  on  his  part, 
and  if,  on  the  day  fixed,  the 
record  and  proceedings  have 
not  been  transmitted,  he  may 
proceed  against  the  clerk  of  the 
circuit  court  in  the  manner 
prescribed  in  article  1127. 

1152*  At  the  first  term  of  the 
court  of  queen's  bench,  sitting 
in  appeal,  at  the  place  to  which 
the  record  has  been  transmitt- 
ed, after  the  expiration  of  forty 
days  from  the  rendering  of  the 
judgment,  or  at  any  subsequent 
sitting,  and  without  any  other 
formality  than  the  filing  of  a 
printed  factum,  if  the  court 
requires  it,  the  case  is  heard  in 
a  summary  manner,  and  judg- 
ment rendered  therein  as  in  any 
other  appeal. — Ibid.  ss.  47,  49. 

1153  If  the  appellant  fails 


to  servo  and  file  his  petition,  or 
to  efifectually  prosecute  his  ap- 
peal, he  may  be  declared  to 
have  forfeited  his  right  of  ap- 
peal, and  be  condemned  to  pay 
costs. — Ibid.  s.  48. 


CHAPTER  THIRD. 

GENERAL  PROVISIONS. 

1154.  Proceedings  in  ap- 
peal or  error  may  be  brought 
by  the  legal  representatives  of 
a  party  to  a  suit  who  has  died. 
— Proceedings  in  appeal  or 
error,  upon  judgments  rendered 
against  an  unmarried  woman 
or  widow  who  has  since  mar- 
ried, may  be  brought  by  her 
husband,  jointly  with  her;  or, 
in  the  case  of  a  judgment  ren- 
dered against  a  party  repre- 
sented by  a  tutor  or  curator  or 
other  person,  but  who  has  since 
attained  full  age  or  come  into 
the  exercise  of  his  rights,  by 
such  party  himself,  without  the 
assistance  of  the  tutor  or  cur- 
ator who  represented  or  other 
person  who  assisted  him  in  the 
original  suit.* — C.S.L.C.,c.  77, 
ss.  37-8. 

1155.  If  one  of  several  ap- 
pellants or  respondents  dies 
after  the  institution  of  proceed- 
ings in  appeal  or  error,  such 
proceedings  may  be  continued 


*  Parties  who  have  pleaded 
separately  in  the  court  below 
may  appeal  jointly  by  one  and 
the  samo  writ. — Spelman  & 
Robidoux.  12  L.  C.  J\wvai,  7.7.1  • 
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bj  and  between  the  other  sur- 
viving parties. — Ihidf  s.  38. — 
12  Vic,  c.  41,  s,  18. 

1156.  Four  judges  of  the 
court  of  queen's  bench  consti- 
tute a  quorum  in  appeal. — Any 
lesser  number  of  judges,  or 
even  the  clerk  in  the  absence 
of  all  the  judges,  may,  on  any 
day  in  term,  open  and  adjourn 
the  court,  receive  returns  and 
motions  of  course,  call  parties, 
record  appearances  and  de- 
fault?, and  do  all  acts  which 
do  not  require  the  exercise  of 
any  judicial  discretion. — C.  S. 
L.  C,  c.  77,  ss.  7,  20  §  3. 

1157*  The  judges  in  cases 
of  appeal  or  error  may  be  re- 
cused for  the  same  causes  and 
in  the  same  manner  as  in  the 
superior  court. — Ibid  s.  11. 

xl58.  Any  judge  who  sat 
in  the  court  below  at  the  ren- 
dering of  the  final  or  interlocu- 
tory judgment  appealed  from, 
is  incompetent  to  sit  in  appeal 
or  error  upon  the  same. — ihid. 
8.  8. 

1159*  No  petition  in  recu- 
sation is  necessary  if  the  cause 
of  incompetency  appears  on  the 
face  of  tne  record. — Ibid.  s.  11. 

1160.  Every  leave  of  ab- 
sence for  more  than  two  months 
granted  to  any  judge  of  the 
court  of  queen's  bench  i& 
notified  to  the  clerk  of  appeals 
by  a  letter  from  the  provincial 
secretary,  which  must  be  de- 
posited among  the  records  of 
the  court  and  entered  in  tho 
register  thereof. — Ibid.  s.  12. 

1161.  When  a  judge  of  the 
court  of  queen's  bench  is  dis- 
qualified or  incompetent  to  sit 
in  a  case,  or  is  suspended  from 
office,  or  absent  from  the  pro- 


vince, or  on  leave,  the  clerk  of 
appeals,  when  tiiereto  required, 
must  record  the  fact  in  the  re- 
gister, and  upon  the  order  of  a 
judge  of  the  court,  must  notify 
the  chief-justice  of  the  superior 
court. — Ibid,  ss.  10,  11. 

1162.  The  judges  of  the 
superior  court  replace  those  of 
the  court  of  queen's  benoh,  in 
all  cases  of  incompetency,  ab- 
sence, suspension,  or  leave  of 
absence,  and  upon  the  chief 
justice  of  the  superior  court 
communicating  with  the  other 
judges  of  the  said  court,  it  is 
arranged  between  them  whieh 
of  them  individually  will  re- 
place any  particular  judge  of 
the  court  of  queen's  beneh, 
who  is  unable  to  sit  in  tiie 
case. — Ibid.  ss.  10,  11. 

The  foregoing  provisions,  as 
well  as  those  of  the  preceding 
article,  apply  likewise  in  the 
case  of  death,  absence,  dis- 
qualification or  incompetency 
of  the  judge  thus  appointed  to 
replace  another. 

1163.  The  return  of  the 
judge  replaced,  the  expiration 
of  his  leave,  or  his  ceasing  to 
bo  incompetent,  do  not  affect 
the  powers  of  the  judge  ap- 
pointed to  replace  him,  as 
regards  cases  of  which  he  has 
taken  judicial  cognizance,  nor 
are  they  affected  by  tho  ap- 
pointment of  a  judge  of  the 
court  of  queen's  bench  who 
would  not  bo  incompetent  in 
the  case. — Ibid.  s.  13. 

1164.  Nevertheless  if  the 
replacing  judge  has  not  heard 
the  case  upon  the  merits,  the 
judge  thus  replaced  may  take 
cognizance    of    the    case    and 
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render  judgment  therein. — 29 
V.  c.  42. 

1165.  If  the  record  in  the 
ease  is  incomplete,  either  hj 
reason  of  the  absence  of  any 
document,  or  of  the  inobserv- 
ance of  some  important  formal- 
ity, the  court  of  appeals  may, 
upon  the  suggestion  of  either 
party,  order  the  court  below  to 

Serfect  the  record,  and  this  is 
one  by  an  order  in  the  form 
of  a  writ  issuing  in  the  name 
of  the  sovereign,  addressed  to 
the  judges  of  the  court  below, 
eommanding  them  to  do  what 
is  necessary,  and  to  make  a 
duly  certified  return  thereof. — 
Ibid,  8.  5. 

Ui66*  Interventions  may 
take  place  in  appeal  with  the 
leave  of  the  court,  and  so  may 
also  other  incidental  proceed- 
ings, such  as  petitions  for  con- 
tinuance, disavowals,  changes 
of  attorney,  and  like  proceed- 
ings, according  to  the  formali- 
ties prescribed  by  the  court. — 
Ibid,  8.  5. 

1167*  Discontinuance  in  ap- 
peal is  effected  in  the  same 
manner  and  under  the  same 
conditions  as  in  the  superior 
court. — C.S.L.C.,  c.  82,  s.  25. 

1168*  The  provisions  con- 
cerning peremption  of  suits  in 
the  superior  court  apply  also 
to  appeals.  Peremption  of  ap- 
peals or  of  proceedings  in  error 
has  the  effect  of  rendering  the 
judgment  appealed  from  final. 
—Pot.  P.O.,  124.— C.P.C.  469. 

1169*  The  parties  are  bound 
to  be  present  in  court  to  be 
heard  upon  the  appeal  after 
the  delay  mentioned  in  article 
1141. 

U70*  Judgment  cannot  be 


rendered  in  appeal  unless  at 
least  three  judges  concur 
therein,  and  judgment  may  be 
rendered  even  in  the  absence 
of  one  judge  when  the  case  has 
been  heard  before  the  five 
judges. — C.S.L.O.,  c.  77,  ss.  9, 
14.-25  v.,  c.  10,  s.  1.— [The 
provisions  relative  to  judg- 
ments, contained  in  articles 
503  and  504  apply  in  similar 
cases  as  regards  judgments  to 
be  rendered  by  the  court  of 
queen's  bench. — Whenever  a 
case  has  been  heard  by  the  full 
court  or  by  a  quorum  of  judges, 
and  at  least  three  of  the  judges 
who  heard  it  are  present  in 
court  and  ready  to  render 
judgment  therein ;  then  if  any 
judge  who  heard  the  cause  and 
would  be  competent  to  sit  in 
judgment  therein  be  prevented 
by  removal  to  another  court, 
sickness  or  other  cause  from 
being  present,  but  has  addres- 
ed  a  letter  to  the  clerk  of  the 
court,  containing  his  decision 
and  signed  by  him,  or  has,  in 
testimony  of  his  concurrence 
therein,  signed  a  written  de- 
cision drawn  up  to  be  delivered 
and  delivered  by  any  other 
judge,  such  judge  shall  be 
deemed  to  be  present  as  re- 
gards such  judgment;  and  fhe 
decision  so  transmitted  and 
signed  by  him  has  the  same 
effect  as  if  delivered  and  con- 
curred in  by  him  in  open 
court.] 

1171.  If  hy  reason  of  the 
absence,  leave  of  absence,  dis- 
qualification, or  incompetency 
of  any  of  the  judges,  or  any 
other  cause,  the  order  for  ad- 
visement requires  to  be  dis- 
charged, such  discharge  may 
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be  ordered  by  the  other  judges 
or  by  any  one  of  them. — C.  S. 
L.C.,  c.  77,  8.  9. 

1172*  The  court  may  ad- 
journ to  any  day  in  vacation, 
and  thence  from  day  to  day, 
for  the  purpose  of  rendering 
judgment. — Ibid.  s.  20  §  2. 

1173*  Judgment  may  be 
rendered  by  the  court  at  an- 
other place,  where  its  sittings 
are  held,  than  that  where  the 
case  was  heard,  if  the  judges 
are  of  opinion  that  otherwise 
the  parties  will  be  exposed  to 
unnecessary  delay  j  but  in 
such  case  the  court  in  term, 
or  a  majority  of  the  judges 
in  vacation,  orders  the  clerk 
to  give  the  parties  interested 
notice  at  least  six  days  before 
that  on  which  judgment  is  to 
be  rendered,  and  the  judg- 
ment is  nevertheless  entered 
and  registered  at  the  place 
where  judgment  would  have 
been  rendered  in  the  ordi- 
nary course. — 25  V.,  c.  10,  ss. 
4,  5. 

1174.  Every  judgment  in 
appeal  or  error  must  contain  a 
summary  statement  of  the 
points  of  fact  and  of  law  in  the 
case,  and  the  reasons  upon 
which  it  is  founded,  with  the 
names  of  the  judges  who  con- 
curred therein  and  of  those  who 
dissented  therefrom,  and  must 
adjudicate  upon  the  costs. — 
C.S.  L.  C,  c.  77,  s.  36. 

1175>  The  costs  are  taxed 
by  the  clerk  of  appeals,  saving 
a  revision  of  such  taxation  by 
a  judge  within  six  months, 
either  in  term  or  out  of  term, 
after  sufficient  notice  given  to 
the  opposite  party,  but  such 
revision  cannot  prevent  or  stay 


execution,  and  the  decision  of 
the  judge  in  that  behalf  hM 
the  same  effect  as  a  judgment 
of  the  court. — 25  V.,  o.  10, 
s.  6. 

1176.  Judgments  in  appeal 
or  error  are  executed  bom  for 
principal  and  costs  by  the  coart 
below,  and  for  that  purpose, 
the  record  is  sent  back  to  it, 
unless  a  further  appeal  to  a 
higher  court  has  been  moved 
for.* 

1177.  The  court  sitting  in 
appeal  or  error  may  exereiM 
all  the  powers  necessary  fw 
such  jurisdiction  and  make 
such  orders  as  it  may  deem 
proper  for  the  purpose  of  re* 
medying  any  insuffioienoiei  ni 
the  record ;  of  staying  proceed- 
ings in  the  court  below  in  oases 
from  which  appeal  or  error  hM 
been  brought ;  of  regulating  the 
putting  in  or  renewal  of  seev*^ 
rity ',  and  of  providing  for  all 
cases  in  which  the  law  affords 
the  party  no  special  remedy. — 
Such  court  may  also  make  such 
rules   of  practice   as   may  be 


*  Whenever  a  record  is  re- 
quired by  law  to  be  transmitted 
from  one  court  to  another,  and 
to  a  different  place,  such  trans- 
mission may  be  effected  through 
the  post-office,  and  the  party 
requiring  such  transmission  is 
bound  to  disburse  the  postage; 
and  any  delay  caused  by  the 
neglect  of  such  party  to  pay 
such  postage,  is  deemed  to  be 
occasioned  by  his  fault. — With 
the  consent  of  the  parties  the 
record  may  be  transmitted  by 
any  other  means. — C.  S.  L.  C, 
c.  82,  s.  C. 
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necessary,  for  governing  the 
prooeediogs  in  all  cases  brought 
before  it,  provided  such  rules 
be  not  contrary  to  any  existing 
law. — It  may  also  make  and 
establish  tariffs  of  fees  for  the 
counsel,  advocates  and  attor- 
neys practising  before  it,  and 
also  for  its  bailififs. 


CHAPTER  FOURTH. 

OF  APPEALS  TO  HER  MAJESTY. 

1178.  An  appeal  lies  to  her 
majesty  in  her  privy  council 
from  final  judgments  rendered 
In  appeal  or  error  by  the  court 
of  queen's  bench  : 

1.  In  all  cases  where  the 
matter  in  dispute  relates  to  any 
fee  of  office,  duty,  rents,  rev- 
enue, or  any  sum  of  money 
payable  to  her  majesty ; 

2.  In  cases  concerning  titles 
to  lands  or  tenements,  annual 
rents  and  other  matters  by 
which  the  rights  in  future  of 
parties  may  bo  affected ; 

3.  In  all  other  cases  wherein 
the  matter  in  dispute  exceeds 
the  sum  or  value  of  five  hun- 
dred pounds  sterling. — C.  S.  L. 
C,  c.  77,  s.  62.* 


*Held — An  appeal  lies  from 
a  judgment  dismissing  an  at- 
tachment before  judgment. 

Dorion,  C.  J.  An  appeal  to 
the  privy  council  can  be  allow- 
ed only  from  a  final  judgment. 
But  as  a  judgment  dismissing 
an  attachment  before  judgment 
cannot  be  remedied  at  any 
other  stage  of  the  case,  the 
court  holds  that  the  judgment 

13 


1179.  Nevertheless,  the  ex- 
ecution of  a  judgment  of  the 
court  of  queen's  bench  cannot 
be  prevented  or  stayed,  unless 


was  a  final  one,  and  the  motion 
for  leave  to  appeal  to  the  privy 
council  must  therefore  be 
granted.  Dallimore  and  Brooke, 
Q.  B.,  Montreal,  1874. 

Held — That  no  appeal  lies 
from  a  judgment  upon  de- 
murrer. 

Dorion,C.J.  There  is  nothing 
in  the  judgment  which  cannot 
be  remedied  after  final  judg- 
ment )  the  judgment  is  merely 
interlocutory  and  therefore  the 
motion  for  leave  to  appeal  to 
the  privy  council  cannot  be 
granted.  Brooke  and  Bloom- 
field,  Q.  B.,  Montreal.  21st 
Sept.,  1874. 

Held — That  where  it  is  ne- 
cessary to  add  interest  and 
costs  to  the  amount  of  the  prin- 
cipal demand,  to  make  up  j£500 
sterling,  appeal  to  her  majesty 
will  not  be  allowed.  Stanton 
and  the  ^tna  Insurance  Co., 
21st.  Deo.,  1872,  Montreal. 

Held — That  where  the  princi- 
pal demanded  is  less  than  j£500 
sterling,  leave  to  appeal  to  her 
majesty  will  be  refused,  even 
though  addition  of  accrued 
interest  amounts  to  more  than 
that  sum.  Commercial  Union 
Assurance  Co.,  and  Canada 
Iron  Manufacturing  Co.,  Mon- 
treal, 22nd  Sept.,  1873. 

£500=$2431.66. 
Prin.  of  orig. 

judgment. ..$2150  00 
Int.  from  16  ) 
Feb.,  '71,  as  >     301  00 
p.  judgment  ) 24.51  ^^ 


the  party  aggrieTBd  givei  good 
and  saffioient  suretiej,  within 
tbg  dels;  fiisd   by  thi 
rill  Bffoi 


oondemi 


I   pny    i 


.judgm. 


osjeBtj,   in 


Donfirmed.  The  security  may 
be  raeoiTBd  berore  una  oC  tbe 
judges  of  the  court  of  qaeec'! 
bench.— Ji't'i.  B.  62. 
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^  ionrf*  nf  Ihe  i>aiit<iii»n  or  of 
lie  J'roulnet  of  Quebee.,  or  in 
eor)mrnlion  dcbeillsreii,iiad  nveh 
monege,  botvU  or  debenturci  are 
depotiled  either  with  the  elert 
a/ihe  tonrl  of  ^ueea'n  bench,  or 
trilh  the^her./ oi^lh,  judjiemag 
dirrri U    Vie.,    CIH70)  r.  4, 


1160-  The   appelliLnt  mmy 

so  consent  to  the  Judgment 

ling  eiBCDted,   uid  la   Baata 

Lsa  may   give   seoaTlly   only 

foe  the  oDita  Id  appeal,  nndar 

same  oonditlona   u   uodat 

;le  n2i.— Ibid.  i.  SI. 


1181.  : 


ontion  of  ai 


jnoh  cannot  ba  preTsnted  or 
ayed  after  ali  months  from 
le  day  on  which  tha  appeal 
38  allowed,  unlesB  the  anpal- 


ffiea  of  U 


ifloate, 

ignad  by  ths  cterk  of  Bar 
lajosty'a  privy  oonnoil,  or  aiif 
other  competent  officer,  «ikI 
eCating  that  the  appeal  ha* 
been  lodged  witbiu  such  delay, 
ind  that  prooeadingi  bare  been 
lad  theraln."— Aiil.  a.  GS. 

1182.  The  clerk  of 

,f  tbe 


ragiatf 


any  a 


njilifleatlon  of  a  decree  of  her 
lUjosty  in  her  privy  connafl, 
i  scion  as  it  ia  presented  l» 
ira  for  that  purpose,  withont 
iqniriDg  any  order  of  the  eenrt 
of  quean's  bench  to  that  elfoet, 
and  to  send  bacli  tbe  reaord  in 
cafa  to  the  court  below. 
together  with  a  copy  of  aueh 
""  '  '  iflhhaabean 
I  mantloned. 


■^  III  hi 


..  54. 


ccrtifiiiale  be  not  filed  within 
iM  delay.— Jones  pi.  Qnyo« 
'  L.  C.  Rey,,  377. 
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BOOK    FIFTH. 


INFERIOR     JURISDICTIONS. 


CHAPTER    FIRST. 

OOMlflSSIONEBS'  COURT  FOR  THE 
SUMMARY  TRIAL  OF  SMALL 
0AU8KS. 

1183*  The  commissioxiers 
eannot  sit  and  hold  their 
eourt  separately  and  at  the 
same  time  in  the  same  local- 
ity. The  court  may  be  held  by 
one  commissioner,  and  several 
or  all  of  the  commissioners 
may  likewise  sit  together. — 
They  must  decide  according  to 
equity  and  good  conscience, 
and  to  the  best  of  their  ability 
and  judgment. — C.  S.  L.  C,  c. 
94,  88.  4,  7,  11.* 


*  An   Act  to   amend   the   act 
respecting       commissioners' 
courts  for  the  summary  trial 
of  small  causes 
«1.  Chapter  94  of  the  conso- 
lidated statutes  for  Lower  Ca- 
nada, is  hereby  amended,  by 
adding,    after   section   49,  the 
following  sections  : 

"  49a.  The  commissioners' 
court  which  has  been,  or  which 
may  hereafter  be  established 
in  any  parish  or  township,  shall 
continue  to  be  the  commis- 
sioners' court  of  such  parish  or 


1184.  The  commissioners 
have,  for  keeping  order  during 
their  sittings,  and  for  enforcing 
the  execution  of  their  warrants, 
orders     and    judgments,     the 


township  and  shall  continue  to 
have  jurisdiction  over  the 
whole  extent  of  the  territory 
comprised  within  the  limits  of 
such  parish  or  township  at  the 
time  of  the  establishment  of 
such  court ;  and  this  notwith- 
standing that  incorporated 
villages  have  been  or  may 
hereafter  be  formed  out  of  a 
portion  of  such  territory.  But 
the  lieutenant-governor  in 
council  may,  at  any  time,  upon 
petition  to  that  effect,  establish 
a  commissioners'  court  in  and 
for  any  such  village,  in  which , 
case  the  court  of  such  parish 
or  township  shall  continue  to 
have  jurisdiction  only  over  the 
remainder  of  the  territory  and! 
may  continue  to  hold  its  sit- ; 
tings  within  the  limits  of  such . 
village."  1 

"496.  Whenever  any  parish  or 
township,  in  which  a  commis- ' 
sioners'  cnurthas  been  or  may  be 
established,  is  divided  into  two 
or  more  parishes  or  townships, 
or  whenever  any  poilvow  Cklv^^iv  j| 
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same  powers  as  the  other  courts 
of  Lower  Canada. — Ibid.  ss.  9, 
44. 

1185.  They  may  be  recused 
for  the  same  reasons  as  judges 
of  other  courts. 

1186.  The  recusation  must 
be  in  writing. — Ibid,  s.  12. 

1187.  If  all  the  commis- 
sioners are  recused  by  either 
of  the  parties,  the  case  is 
limmediately  transmitted  to  the 
nearest  commissioners'  court, 
which  decides  upon  the  vali- 
dity of  the  recusation,  and 
afterwards  hears  and  deter- 
mines the  merits  of  the  case, 
in  the  event  only  of  the  recu- 
sation being  maintained.— But 
if  the  recusation  is  overruled, 
the  case  is  sent  back  to  the 
former  court,  which  may, 
without  reference  to  the  merits, 
tax  the  cost  of  such  recusation 
against  the  party  who  made  it. 
— Ibid.  s.  12. 

1188.  The  commissioners' 
court    exercises    an    ultimate 


territory  of  such  parish  or 
township  is  detached  therefrom, 
the  lieutenant-governor  in 
council  may,  upon  petition  to 
that  effect,  determine  the  juris- 
diction thereafter  to  be  given 
to  such  court  and  the  name  by 
which  it  shall  thereafter  be 
known." 

"  49c.  None  of  the  provisions 
hereinbefore  contained  shall 
be  construed  to  afifect,  or  shall 
in  any  manner  afifect  any  cause, 
trial,  or  proceeding  now  pend- 
ing before  any  commissioners' 
court  to  which  this  act  is  in- 
tended to  apply."— 41  Vic, 
(jarS)  0.  17,  Q. 


jurisdiction  in  all  suits  purely 
personal  or  relating  to  mov- 
able property,  which  arise  from 
contracts  or  quasi-oontraots, 
and  wherein  the  sum  or  ridue 
demanded  does  not  exceed 
twenty-five  dollars,  and  de- 
fendant resides  : 

1.  In  the  locality  of  the 
court ; 

2.  In  another  locality,  but 
in  the  same  district  and  within 
a  distance  of  five  leagues,  if 
the  debt  has  been  contraoted 
in  the  locality  for  which  the 
court  is  established ; 

3.  In  a  neighboring  locality 
in  which  there  are  no  commis- 
sioners, or  in  which  the  com- 
missioners cannot  sit  by  reason 
of  illness,  absence,  or  other 
inability  to  act,  provided  such 
locality  is  in  the  same  district 
within  a  distance  not  exceed- 
ing ten  leagues. — 1  Boitard, 
p.  93-4. — Pot.  Int.  gen,,  Nos. 
110,  111,  119.— 0.  S.  L.  C,  c. 
94,  ss.  7,  19,  20. 

1189.  It  has  no  jurisdic- 
tion in  suits  for  slander,  or  for 
assault  and  battery,  or  relating 
to  civil  status,  paternity,  or  se- 
duction, or  lying-in  expenses ; 
nor  in  suits  for  the  recovery  of 
any  fine  or  penalty  whatever. 
— Ibid.  s.  8. 

1190.  It  has  jurisdiction  in 
suits  for  the  recovery  of  assess- 
ments, not  exceeding  twenty- 
five  dollars,  imposed  for  the 
building  of  churches,  parso- 
nages and  church-yards. — C. 
S.  L.  C,  c.  18,  s.  25. 

1191.  It  may  in  matters 
within  its  jurisdiction,  grant : 
— attachments  for  rent : — at- 
tachments in  revendication  ;— 
attachments    by    garnishment 
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after  judgment ; — simple  at- 
tachments or  attachments  by 
garnishment  before  judgment, 
for  sums  exceeding  five  dollars, 
whenever  it  is  established  by 
the  affidavit  of  the  plaintiff,  or 
of  his  agent,  that  the  defendant 
)J3  secreting  or  is  about  to 
secrete  his  property  or  absconds 
or  is  immediately  about  to 
leave  the  province,  with  intent 
to  defraud  his  creditors. — C.  S. 
L.  C,  c.  94,  ss.  23-4. 

1192.  [These  proceedings 
may  be  executed  beyond  the 
limits  of  the  judicial  district 
in  which  they  are  issued,  pro- 
vided an  order  of  one  of 
the  commissioners,  authorizing 
such  execution  within  the  dis- 
trict where  it  requires  to  be 
executed,  is  endorsed  upon  the 
warrant.] — Every  warrant  of 
simple  attachmentin  revendica- 
tion,  attachment  for  rent,  at- 
tachment by  garnishment  or 
seizure  by  garnishment,  must 
be  made  returnable  on  a  day 
named,  within  forty  days,  and 
the  return  with  a  certificate  of 
the  proceedings  must  be  made 
on  the  day  so  named. — Such 
affidavit  may  be  received  either 
by  one  of  the  commissioners  or 
by  the  clerk  of  the  court. — Ibid. 
s.  2d. 

1192  a.  Jn  the  case  of  at- 
tachment hy  garnishment  before 
or  after  judgment  f  the  garnishee 
within  three  days  after  the  lorit 
of  seizure  has  been  served  upon 
him,  may  make  his  declaration 
under  oath  b^ore  the  clerk  of 
the  circuit  court,  nearest  to  the 
place  where  the  rorit  was  served 
upon  him.*' 

**  1192  b.  Such  clerk  is  au- 
thorized to  administer  the  oath 


required,  and  must  after  having 
drawn  up,  and  received  the  de- 
claration of  the  garnishee,  for- 
ward the  same,  without  delay 
through  the  post  by  a  registered" 
and  stamped  letter,  to  the  clerk 
of  the  commissioners*  court, 
where  the  cause  is  pending. 

He  is  entitled  to  a  fee  of  one 
dollar,  pay  able  by  the  garnishee, 
for  drawing  up,  receiving  and 
forwarding  the  declaration  as 
required  ;  and  on  the  payment 
of  such  fee,  he  prepares  a  receipt 
which  he  forwards,  with  the 
declaration  of  the  garnishee." 

"1192  c.  Such  sum  of  one 
dollar  is  taxed  by  the  commis- 
sioners or  by  their  clerk  as  an 
integral  part  of  the  costs  of 
suit  ;  and  the  receipt  given 
therefor  and  forwarded  to  the 
clerk  of  the  commissioners*  court, 
is  equivalent  to  a  judgment  of 
such  court  in  favor  of  the 
garnishee  against  the  plaintiff 
in  the  suit  and  may  be  executed 
by  seizure,  after  the  same  delay, 
and  in  the  same  manner  as  any 
other  judgment  of  such  court,** 
—37  Vic,  (1873-4)  c.  11,  Q. 

1193.  Any  minor  above  the 
age  of  fourteen  years  may 
bring  a  suit  before  a  commis- 
sioners* court  for  the  recovery 
of  wages  or  salary,  in  the  same 
manner  as  if  he  was  of  age. — 
Ibid.  s.  21. 

1194.  The  delay  upon  or- 
dinary summons  must  be  at 
least  three  clear  days  when  de- 
fendant does  not  reside  more 
than  two  leagues  from  the  place 
to  which  be  is  summoned,  with 
the  usual  addition  of  delay, 
when  the  distance  exceeds  two 
leagues,  according  to  article 
75. — But  if  the  summoua  ia  «.<i- 
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coinpnnied  with  an  attach- 
ment, the  delay  must  bo  at 
least  fifteen  days  and  not  more 
than  forty  days. — Ihid.  ss.  22, 
27. 

1195.  The  writ  of  summons 
commands    the   defendant    to 

Say  the  plaintiff  the  amount 
emanded  or  to  appear  before 
the  court  to  answer  such  de- 
mand.— It  must  also  contain  : 
The  names,  surname,  residence 
and  occupation,  both  of  the 
plaintiff  and  of  the  defendant ; 
— a  summary  statement  of  the 
cause  of  the  action  j — the  day 
on  which  the  defendant  must 
appear; — the  date  of  the  writ; 
— the  signature  of  the  commis- 
sioner.— 7  Vic,  c.  19,  schedule 
No.  1. 

1196.  Ordinary  writs  of 
summons  may  be  served  by 
any  bailiff  of  the  superior  court 
or  by  any  sergeant  of  militia 
residing  in  the  locality. — C.  S. 
L.  C,  c.  94,  s.  28. 

1197.  If  the  summons  is 
accompanied  with  an  attach- 
ment it  can  only  be  served  by 
a  bailiff. — Ibid.  §  2. 

1198.  Either  party  may 
evoke  the  case  to  the  [circuit] 
court  in  the  district  when  the 
contestation  relates  : — to  any 
title  to  immovable  property; 
— to  any  fee  of  office,  or  to  any 
sum  of  money  due  to  the 
crown  ; — to  any  duty,  rents,  re- 
venue, or  annual  rent,  payment 
or  other  matter  by  which  rights 
in  future  might  be  bound. — C. 
S.  L.  C,  c.  83,  P.  1 78 ;  c.  94,  s.  29. 

1199-  The  improbation  of 
any  act  or  document  produced 
before  the  court  has  the  effect 
of  an  evocation  [to  the  circuit 
Coart.]—C.  S.  L.  C,  c.  94,  s.  30. 


1200.  In  the  oases  of  the 
two  preceding  articles,  the  com- 
missioner, or  one  of  the  com- 
missioners, or  the  clerk,  most, 
within  fifteen  days,  transndt 
the  record  to  the  circuit  oonrt 
together  with  a  certified  tran- 
script of  the  entries  in  the 
register  concerning  the  same. 
— Nevertheless,  in  the  case  of 
improbation,  the  record  oanno* 
be  transmitted,  unless  the  party 
alleging  the  falsity  gives  saffl- 
cient  security  for  the  costs  to 
be  incurred  upon  such  impro- 
bation.— Ibid.  8.  31. 

1201.  [In  default  of  such 
security  being  given  within  the 
delay  fixed  by  the  court  the 
party  forfeits  his  right  of  evoca- 
tion, and  the  commissioners' 
court  may  proceed  to  hear  snd 
determine  the  case  without 
regard  to  the  improbation.] 

1202*  If  the  evocation  is 
allowed,  the  case  is  heard  and 
determined  by  the  court  to 
which  it  is  evoked  as  if  it  had 
originated  therein. — Ibid.  s.  32. 
1203.  No  person  can  act 
as  attorney  of  either  of  the 
parties  before  a  commissioners' 
court,  except  he  is  an  advocate 
or  attorney  at  law,  or  the  holder 
of  a  special  power  of  attorney, 
or  unless  it  is  in  the  presence 
and  with  the  consent  ot  the 
party. — Bailiffs  and  sergeants 
of  militia  can  in  no  case  act  at 
attorneys.— /6trf.  s.lS,  §  1. 

1204-  Any  person,  other 
than  an  advocate  or  attorney 
at  law,  who  acts  for  one  of  the 
parties  must  do  so  gratuitous- 
ly ;  and  if  such  person  for  so 
acting  receives,  either  directly 
I  or  indirectly,  any  fee,  emolu- 
^  ment  or  remuneration   what- 


COMMIBSIONRBB'  COURTS. 


199 


oyer,  he  is  deemed  to  have 
received  the  same  under  false 
pretences  and  may  be  punished 
accordingly,  and  is,  moreover, 
disqaalified  from  ever  acting 
ma  attorney  before  a  commis- 
sioners' court. — Ibid.  s.  18,  §  2. 
1205*  No  clerk  of  such 
oourt  can  act  as  the  attorney 
of  either  of  the  parties. — Ibid, 
8.  18,  §  3. 

1206.  If  the  defendant  has 
lieen  served  personally  and 
makes  default,  or  if  he  con- 
fesses judgment,  or  if  the  par- 
ties agree  to  it,  the  case  may 
be  heard  on  the  day  of  the 
returr  and  judgment  may  be 
rendered. — Ic  any  other  case 
tho  suit  must  be  postponed  to  a 
subsequent  day  for  trial. — Ibid. 
8.  33  §  §  1,  2. 

1207.  By  consent  of  the 
parties  the  case  may  be 
referred  to  the  decision  of  three 
arbitrators,  one  of  whom  is 
named  by  each  party  and  the 
third  by  the  court. — The  court 
may  also,  in  it{  discretion, 
order  such  reference. — The 
arbitrators,  before  acting,  must 
be  sworn  before  one  of  the 
commiiRflloners  or  before  9  jus- 
tice of  t^ie  peace,  to  fulfil  their 
duty  faithfully  and  iiiipartially. 
— They  may  hear  rhe  parties 
and  their  witnessen,  who  must 
be  sworn  before  a  commissioner 
or  before  a  justice  .)f  the  peace. 
— The  decision  of  two  of  the 
arbitrators  is  final,  and  must 
be  homologated  and  executed 
accordingly. — Ibid.  s.  84. 

1208-  The  cases  are  heard, 
tried  and  determined  in  a  sum- 
mary manner,  without  any 
written  pleadings  being  neces- 
sary.—iotc?.  s.  7. 


1209.  Oral  testimony  is 
admitted  in  all  cases,  and  one 
witness,  even  if  related,  is  suf- 
ficient.— But  the  bailifi'  or  ser- 
geant who  served  th^*  writ  of 
summons  cannot  be  witness  for 
the  party  who  employed  him, 
except  as  regards  the  service 
itself.— C.  S.  L.  C,  c.  94  s.  18 
§  3  J  s.  36  J— c.  82,  ss.  14,  15, 
16. 

1210.  Upon  the  applica- 
tion of  either  of  the  parties, 
the  court  may  compel  any  per- 
son residing  within  its  juris- 
diction to  attend  as  a  witness 
in  any  case,  under  a  penalty 
of  not  less  than  one  dollar,  nor 
more  than  four  dollars,  for 
every  default  to  attend  as 
commanded. — C.  S.  L.  C,  c. 
94,  s.  35 

1211.  The  court,  in  render- 
ing judgment,  may  condemn 
tho  unsuccessful  party  to  the 
costs  of  suit,  of  contestation, 
and  of  arbitration. — But  if  the 
amount  of  the  judgment  does 
not  exceed  two  dollars,  the 
oourt  may  reduce  the  costs  to 
the  same  amount  as  that  for 
which  judgment  is  rendered."^ 
—  Ibid.  s.  38. 


*  The  court  may  grant  stay 
of  execution,  and  may  order 
that  the  amount  of  the  judg- 
ment be  paid  in  two  or  three 
instalments,  at  intervals  of  not 
more  than  one  month  each; 
but  if  one  of  the  instalments  is 
not  paid  at  the  time  appointed, 
execution  may  at  once  issue 
for  whatever  remains  due. 
When  any  poor  defendant,  be- 
fore judgment,  offers  sufficient 
security,  to  the  satlefaclvQiL  ^1 
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1212.  If  the  debtor  fails  to 
satisfy  the  amount  of  the  con- 
demnation against  him  within 
eight  days,  he  may  be  com- 
pelled to  do  so  by  the  seizure 
and  sale  of  such  seizable  mov- 
ables as  he  may  have  within 
the  district  in  which  the  court 
was  held. — He  is  liable  to  the 
costs  tf  such  execution  to  the 
.amount  of  one  dollar  and  a 
half. — If  the  sale  does  not  take 
place  he  is  not  bound  to  pay 

"more  than  seventy-five  cents  of 
costs. — These-  costs  do  not  in 
any  case  comprise  the  expense 
of  feeding  cattle,  if  any  have 
been  seized. — The  warrant  of 
execution  must  be  made  re- 
turnable and  be  returned  like 
the  ether  warrants  mentioned 
in  article  1192.— Ibid.  ss.  41-2. 

1213.  No  opposition  to  the 
sale  of  movables  under  seizure 
can  stay  proceedings,  unless  it 
is  allowed  by  a  commissioner 
and  accompanied  with  an  order 
to  that  jffect. — Ibid.  s.  43. 

1214.  Oppositions  thus  al- 
lowed arc  hoard  and  determin- 
ed in  the  same  manner  as 
other  cases  before  the  court. — 
Jbid.  s.  43. 

1215.  The   clerk,    and   the 


the  court,  for  the  amount  of 
the  debt  and  costs,  the  court 
may  order  that  the  amount  of 
the  judgment  be  paid  by  week- 
ly instalments,  the  last  of 
which  shall  not  be  more  than 
six  months  after  the  date  of 
the  judgment.— C.  S.  L.  C.,  c. 
94,  s.  37,  §  §  1,  2. 

(The  codifying  commission- 
ers suggested  the  omission  of 
this  proriBion.) 


bailififs  or  sergeants  of  militia 
cannot  demand  any  other  em- 
oluments than  chose  mentioned 
in  form  aumber  56  in  the  ap- 
pendix to  this  code. — Ibid.  s. 
40. 


CHAPTER  SECOND. 

OF  JUSTICES  OF  THB  PEAOB  AN1> 
OTHER  INFERIOR  OIVIL  JURIB- 
DICTI0N8. 

1216.  Justices  of  the  peaoe 
have  also  jurisdiction  in  oer- 
tain  civil  matters,  such  as  the 
recovery  of  school  taxes,  of  as- 
sessments for  the  building  or 
repairing  of  churches,  parson- 
ages or  church -yards,  damages 
caused  by  animals,  and  other 
matters  relating  to  agricnltare, 
disputes  between  masters  and 
servants  in  the  country  parts, 
seamen's  wages,  claims  of 
pawners  against  pawnbrokers, 
and  other  matters. 

1217.  In  certain  cities  the 
recorder's  court  has  also  juris- 
diction for  the  recovery  of 
certain  municipal  claims,  and 
in  matters  of  dispute  between 
lessors  and  lessees,  and  master 
and  servant. 

1218.  The  Trinity  House 
also  exercises  a  civil  jurisdic- 
tion in  matters  connected  with 
the  shores  of  the  river  St 
Lawrence  and  of  the  rivers 
flowing  into  it,  and  also  with 
regard  to  the  wages  and 
indemnities  due  to  pilots. 

1219.  The  extent  of  the 
jurisdiction  of  these  special 
courts  and  the  manner  of  pro- 
ceeding before  them  are  rega- 


IKFRRTOB   JURISDICTIONS. 


201 


lated  by  the  statutes  which 
create  them  or  relate  to  them, 
and  in  certain  respects  by  the 
practice  therein  followed. 


CHAPTER  THIRD. 

BEMEDIES  AGAINST  THRPROOEBD- 
INGS  AND  JUDGMENTS  OF  THE 
ABOVE  MENTIONED  COURTS. 

1220.  In  all  cases  where  no 
appeal  is  given  from  the  in- 
ferior courts  above  mentioned, 
the  case  may  be  evoked  before 
judgment,  or  the  judgment  may 
be  revised,  by  means  of  a  wilt 
of  certiorari f  unless  this  reme- 
dy is  also  taken  away  by  law. — 
1  Wharton,  Law  Lexicon,  144. 

1221.  The  remedy  lies 
nevertheless,  only  in  the  fol- 
lowing  cases. 

1.  When  there  is  want  or 
excess  of  jurisdiction  : 

2.  When  the  regulations 
upon  which  a  complaint  is 
brought,  or  the  judgment 
rendered  are  null  or  of  no 
effect ; 

2.  When  the  proceedings 
contain  gross  irregularities  and 
there  is  reason  to  believe  that 
justice  has  not  been  or  will  not 
bo  done. — Ibid. 

1222*  The  writ  of  certiorari 
can  only  be  granted  upon 
motion,  supported  by  an  affi- 
davit of  the  facts  and  circum- 
stances of  the  case. 

1223.  A  previous  notice  of 
time  and  place  at  which  the 
motion  will  be  presented  must 
be  served  upon  the  function- 
ary seized  of  the  case,  or  who 
rendered  the  judgment,  and  a 


return  of  such  service  is  made 
as  in  any  other  case. — C.  S.  L. 
C,  c.  89,  s.  2,  §  2. 

1224.  The  service  of  such 
notice  has  the  effect  of  sus- 
pending all  proceedings  in  the 
court  below. 

1225.  The  motion  must  be 
presented  to  the  superior  court 
or  the  circuit  court  [or  to  a 
judge.]  The  opposite  party 
is  entitled  to  appear  and  make 
any  oral  objections  of  a  nature 
to  prevent  the  granting  of  the 
writ  of  certiorari, 

1226.  Writs  of  certiorari 
are  in  the  name  of  the  sove- 
reign; they  are  sealed  with 
the  seal  of  the  court,  and  clothr 
ed  with  the  other  formalities 
required  for  other  writs,  and 
command  the  functionary  to 
whom  they  are  addressed  to 
certify  and  transmit,  within  a 
fixed  delay,  all  the  papers 
connected  with  the  case,  by 
whatever  names  the  parties 
may  be  therein  designated. — 2. 
Tidd's  Prac.  147. 

1227.  Mention  must  be 
made  on  the  back  of  the 
writ  that  it  has  issued  by 
order  of  the  court. 

1228.  The  writ  is  served 
upon  and  left  with  the  func- 
tionary to  whom  it  is  address- 
ed, and  if  it  is  addressed  to  a 
court  composed  of  several  func- 
tionaries, it  is  left  with  one  of 
them  and  such  service  sus- 
pends all  proceedings  before 
them  under  pain  of  being 
liable  for  contempt  of  court. — 
2  Comyn's  Dig.  340.— The  re- 
turn of  such  service  is  made 
upon  a  certified  copy  of  the 
writ. 

1229*  The  persons  to  '?i\ioi{i 
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the  writ  is  addressed  are  bound  served  in  the  same  manner  as 

to  comply  with  it,  by  annexing  in  ordinary  suits. — Ibid,  a.  2. 

to  it  all  the  papers  demanded  1233.  The  court,  in  render- 

and  certifying  their  return  on  i^g  judgment  upon   the  writ, 

the  back  of  the  writ.  may  award  costs  in  its  discre- 

1230.  If  they  fail  to  com-  tion.— 76trf.  s.  4. 

ply   with    the    writ   they   are  1234.  No  appeal  lies  from 

liable     to    coercive  imprison-  the  judgment  on  the  applioa* 

ment,  in  the  ordinary  manner,  tion  for  the  writ,  or  from  the 

irtoi    xr  XI-             'L         X  judgment  upon  the  writ  itself  J 

1231.  If  the  opposite  party  ^0^  ^re  such  judgments  sub- 
ha«  not  already  appeared  and  ject  to  review.— 76td.  b.  6 :  o. 
filed  an  appearance  m  the  or-  gg  g^  j^^ 

dinary  form,    he     may    do  so  iooE     mu                j 

immediately  after  the  writ  is  1235.   The    procedure  re- 

regularly  returned ;  and  there-  S°>^?   ^y  ^^}^    chapter  an- 

upon  the  case  may  be  inscribed  pl^fs  also  to  all  other  cases  In 

on  the   roll   by   either    party,  ^^V"}.   t^e   writ   of    certtoran 

to  be  heard  in  the  ordinary  ^*"  J^«'  ^^^  a«*!^8'  /Y  o*^? 

manner.-C.  S.  L.   C,  c.    89,  S'^'^i^  not    n^entioned    in  this 

g   3^  book;    but  it  does  not  apply 

with    respect    to    the  oonrt  of 

1232.  All  interlocutory  or  vice -admiralty,  over  which  the 
final  judgments  upon  writs  of  superior  court,  as  well  as  the 
certiorari  are  drawn  up  and  circuit  court,  has  no  controL 
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NON-CONTENTIOUS     PROCEEDINaS 


TITLE    FIKST. 


OF  REGISTERS  AND  THEIR  AUTHENTICATION. 


CHAPTER  FIRST. 

»P   REGISTERS   OF   CIVIL  STATUS. 

1236.  All  registers  intended 
o  record  births,  marriages  and 
loath 8,  or  religious  profession, 
anst,  before  being  used,  be 
inmbere«l  upon  the  first  and 
tyery  subsequent  leaf,  with  the 
inmber  of  such  leaf  written  in 
rords,  at  full  length,  and  be 
ealed  with  the  seal  of  the 
nperior  court,  or  the  seal  of  the 
ireuit  courty^  by  affixing  the 
ame  upon  the  two  extremities 
f  a  ribbon,  or  other  such  fast- 
ning,  passing  through  all  the 
javes  of  such  registers  and  se- 
ared inside  of  the  cover  there- 
f;  and  upon  the  first  leaf  must 
e  written  an  attestation  under 
le  signature  of  a  judge  or  the 
rothonotary  of  the  superior 
)iirt  of  the  district,  or  of  the 
lerk  of  the  circuit  court  of  the 


*  32  Vic,  c.  26,  s.  1,  Q. 


county  which  comprises  the  ro- 
man  catholic  parisn,  protestant 
church,  or  religious  congrega- 
tion or  society  authorized  to 
keep  such  registers,'^'  and  for 
which  they  are  to  serve,  and  to 
which  they  belong,  specifying 
the  number  of  leaves  contained 
in  the  register,  the  purpose  for 
which  it  is  intended,  and  the 
date  of  such  attestation. — Such 
certificate  cannot,  however,  be 
given  until  the  formalities  pre- 
scribed by  special  acts  with 
regard  to  certain  religious  con- 
gregations have  been  fulfilled.f 


♦  As  to  registers  kept  by 
roman  catholic  priests,  v.  36 
Vic,  (1872)  c  16,  Q. 

f  1.  The  duplicate  registers 
for  acts  of  civil  status  may  be 
divided  into  three  volumes,  one 
for  acts  of  birth,  one  for  acts 
of  marriage,  and  the  third  for 
acts  of  burial;  or  into  two 
volumes,  one  for  acts  of  birtK 
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— C.S.L.C.,  c.  20, 8.  2.— 25  Vic, 
c.  16, 8. 1.— C.C.  Actes  de  I'dtat 
civil,  art.  3. 

1237«  The  duplicate  regis- 
ter which  is  to  remain  in  the 
hands  of  the  priest,  minister, 
or  person  doing  the  parochial 
or  clerical  duty  of  each  roman 
catholic  parish  church,  protest- 

and  of  marriage,  and  the  other 
for  acts  of  burial. 

Such  volumes  of  the  duplicate 
registers  may  be  either  blank, 
or  may  be  prepared  with  print- 
ed forms,  running  consecutively 
through  each  volume ;  but 
when  one  volume  is  used  for 
acts  of  birth  and  of  marriage, 
the  first  part  shall  contain,  in 
such  consecutive  order,  the 
fcrms  for  acts  of  birth,  and  the 
last  part,  in  the  same  conse- 
cutive order,  the  forms  for  acts 
of  marriage. 

2.  Whenever,  in  accordance 
with  the  provision&  of  chapter 
76  of  the  consolidated  statutes 
of  Canada  and  the  acts  amend- 
ing the  same,  a  body  shall 
have  been  delivered,  before 
burial,  to  a  school  of  medicine 
or  to  a  university,  an  act  of 
death  shall  be  inscribed,  by 
the  person  charged  with  such 
duty,  in  the  duplicate  registers 
for  acts  of  civil  status;  and 
such  act  of  death  shall  have 
the  same  effect  as  an  act  of 
burial  and  shall  take  the  place 
thereof. 

3.  The  inspector  of  anatomy 
shall  bo  bound,  within  a  delay 
of  three  days,  to  appear  before 
the  rector,  curate,  or  other 
priest  or  minister  of  a  church 
of  the  religion  to  which  the 
deceased    belonged,     and    to 


ant,  or  religious  congregation, 
must  be  bound  in  a  substantial 
and  durable  hianner. — 0.  S.  L. 

C.,c.  20, 8. 1  §  3 [A  copyof  the 

title  "  Of  Acts  of  Civil  Stetua," 
in  the  Civil  Code,  and  of  the 
first,  second  and  third  chapten 
of  the  title  "  Of  Marriage"  in 
the  same  code,  a»  well  aa  a  copy 

cause  such  act  of  death  to  be 
inscribed.  It  shall  contain  the 
day  of  the  death,  the  names, 
surname,  and  quality  or  oo- 
cupation  of  the  deceased,  and 
mention  of  the  place  where  the 
body  was  found,  or  of  the  instita- 
tion  where  the  death  occurred, 
and  of  the  school  of  medicine  or 
university  to  which  the  body 
has  been  delivered ;  and  it  if 
signed  by  the  inspector  of 
anatomy  and  by  the  perscm 
inscribing  the  act. 

4.  Whenever  the  duplicate 
registers  are  divided  into  vo- 
lumes and  are  in  printed  formi, 
a  sufficient  number  of  blank 
pages  shall  be  placed  at  the 
end  of  the  volume  for  the  acti 
of  death  mentioned  in  the  two 
last  sections. 

5.  Every  omission  by  the 
inspector  of  anatomy  to  cause 
an  act  of  death  to  be  inscribed, 
shall  be  punishable  by  a  pe- 
nalty not  exceeding  eigh^ 
dollars,  nor  less  than  eight 
dollars. 

6.  An  alphabetical  index 
shall  bo  made  at  the  end  of 
each  duplicate  of  the  registers 
of  civil  status  for  each  church, 
congregation  or  other  religious 
community,  by  the  person 
entitled  by  law  to  keep  such  re- 
gisters.—41  Vic,  (1878)  c.8,Q. 
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o/  32  Vic,  c.  26,*  must  be  at- 
tached to  such  duplicate. 

1238.  CuriSf  churchward- 
ens otfabriquea,  and  other  such 
administrators,  in  places  where 
baptisms,  marriages  and  deaths 
have  taken  place,  and  also  the 
saperior  of  communities  in 
which  vows  of  religious  pro- 
fession have  been  made,  are 
respectively  bound  to  fulfil  the 
requirements  of  the  laws  with 
regard  to  the  registers  of  acts 
of  civil  status,  and  may  be 
eompelled  to  do  so  by  such 
means  and  under  such  pains, 
penalties  or  damages  as  the 
law  allows. 

1239*  Any  person  who  de- 
sires to  have  any  register 
rectified  must  present  to  the 
eourt  a  petition  for  that  pur- 
pose, stating  the  error  or  omis- 
sion of  which  he  complains, 
and  praying  that  the  register 
may  be  rectified  accordingly. 
— The  petition  must  be  served 
upon  the  depositary  of  such 
register.— C.  P.  C,  855. 

1240  The  court  may  also 
order  any  person  to  be  called 
in  whom  it  deems  interested  in 
the  application. — Such  person 
is  thereupon  summoned  in  the 
ordinary  manner. — C.P.C.,  856. 
1241.  Any  judgment  or- 
dering a  rectification  must  con- 
tain an  order  for  the  inscrip- 
tion of  such  judgment  upon  the 
two  registers,  and  no  copy  of 
the  act  rectified  can  thereafter 
be  delivered  without  the  cor- 
rections thus  ordered  to  be 
made.— C.  P.  C,  857. 


CHAPTER  SECOND. 

REGISTERS  OP  REGISTRY  OFFICES. 

124-2.  Every  register  of 
which  the  law  requires  the 
authentication,  must,  before 
any  entry  is  made  therein,  be 
authenticated  by  an  attesta- 
tion, written  on  the  first  page 
and  signed  by  the  prothono- 
tary  of  the  superior  court  of  the 
district  in  which  the  register 
is  to  be  used ;  and  such  attesta- 
tion must  mention  the  purpose 
for  which  such  register  is  in- 
tended, the  number  of  leaves 
contained  therein,  and  the  date 
of  the  attestation.  Each  leaf 
must  be  numbered  in  words, 
written  at  full  length,  and  the 
prothonotary  must  write  there- 
on the  initial  letters  of  his 
name. — C.  S.  L.  C,  c.  37,  s.  69. 


Q. 


#  32  Vic,  (1869)  c.  26,  s.  6, 


CHAPTER  THIRD. 

REGISTERS    OP   SHERIFFS   AND 
CORONERS. 

1243.  The  sheriff  and  the 
coroner  of  each  district  must 
keep  a  duplicate  register  for 
transcribing  and  registering 
therein  all  deeds  or  acts  of 
sale  made  by  them  of  real  pro- 
perty in  their  ofiicial  capacity, 
and  when  such  register  is  filled 
one  of  the  duplicates  thereof 
must  be  deposited  by  such 
sheriff"  or  coroner  in  the  office 
of  the  prothonotary  of  the  su- 
perior court  for  the  district. — 
C.  S.  L.  C,  c.  92,  s.  11. 

1244.  Such  registers  must 
be  authenticated  in  the  same 
manner  as  those  of  the  registry 
offices  mentioned  in  article 
1242.— idtrf.  §  2. 
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TITLE  SECOND. 


OF   INSPECTION  OF  DOCUxMENTS. 


1245*  Notaries  are  bound, 
upon  payment  of  their  lawful 
fees  and  dues,  and  without  any 
judge's  order,  to  give  communi- 
cation or  copies  of  or  extracts 
from  any  act  or  document 
formine  part  of  their  official 
records,  to  the  parties  or  to 
their  heirs  or  legal  representa- 
tives.— 1  Oouchot,  84.-3  Bril- 
lon,  506.— Ord.  135,  art.  12.— 1 
Pig.  54.— C.  P.  C,  839.— ^6rf 
vide  Bioohe,  t.  4.,  p.  398,  no.  55. 

1246.  They  are  not  bound 
to  give  such  communication, 
copies  or  extracts  to  other 
parties  without  an  order  from 
a  judge,  [unless  it  is  of  such 
nature  that  it  should  be  regis- 
tered.]— Couchot,  eud.  loc, — 1 
Pig..  49. 

1247.  If  the  notary  refuses 
to  give  such  communication, 
copies  or  extracts,  as  required, 
the  person  demanding  the  same 
may,  by  petition  duly  served 
upon  such  notary,  apply  to  a 
judge  for  an  order  for  inspec- 
tion, which  is  granted  upon 
proof    of    his     right    or     his 

interest.— 1     Pig.     49,    54 1 

Lacombe,  128.— C.  P.  C,  839, 
841. 

1248.  If  communication 
only  be  demanded,  the  order 
fixes  the  day  and  hour  when 
communication  of  the  act  must 
be  given. — If  a  copy  or  extract 
be  demanded,  the  order  fixes 
the  time  at  which  it  must  be 
furnished 1  Pig.  61. 


1249.  The  senrioe  of  ftht 
order  of  the  judge  upon  tiM 
notary  must  give  a  suffieitnt 
delay  for  a  compliance  witii 
such  order. — Ibid. 

1250.  The  copy  or  eztnet 
must  be  certified  to  have  been 
delivered  in  compliance  with 
the  order;  and  the  notaiy 
mentions  the  fact  at  the  fotyt 
of  the  copy  of  the  order  thtt 
was  left  with  him. — Ibid,  47, 
52,  53.— C.  P.  C,  842. 

1251.  If  the  notary  fails  to 
comply  with  the  order  of  the 
judge,  be  is  liable  for  all 
consequent  damages,  and  to 
coercive  imprisonment. — Ibid. 
45. 

1252.  When  the  original  of 
any  authentic  act  or  a  public 
register  has  been  lost,  destroyed 
or  carried  away,  and  vaj 
authentic  copy  or  eztraet 
thereof  exists,  the  holder  (^ 
such  copy  or  extract  may  apply 
to  the  court  or  judge  for  lean 
to  deposit  the  same  with  saoh 
public  officer  as  the  court  or 
judge  win  name,  to  be  there 
used  and  considered  as  an 
original,  the  copies  of  which 
will  bo  deemed  authentic— 
Ibid.  54. 

1253*  [A  similar  applioa- 
tion  may  bo  made  by  any  part^ 
to  a  deed,  in  order  to  oblige  any 
other  party  to  the  same,  whoifl 
in  possession  of  an  authentie 
copy  thereof,  to  deposit  such 
ocpy  for  the  same  purpose,  and 
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such  other  party  is  bound  to 
comply  with  the  order  of  the 
court  or  judge  in  that  behalf, 
under  pain  of  all  damages. 
The  whole  nevertheless  at  the 
cost  and  expenses  of  the  party 
requiring  such  deposit,  who  is 
obliged  to  furnish  him  with  a 
copy  of  the  deed  and  to  indem- 
nify him  for  all  travelling  and 
other  expenses.] 

1254.  The  petition  must 
be  served  upon  all  other  inte- 
rested parties  mentioned  in  the 
act. 

1256*    Upon     satisfactory 


proof,  the  court  or  judge  orders 
the  document  produced  to  be 
deposited  in  the  prothonotary'a 
or  notary's  office,  or  other  public 
office  in  which  the  original 
was ;  or  if  it  is  a  notarial  act, 
forming  part  of  the  records  of 
a  notary  who  is  dead  or  has 
ceased  to  practise,  then  in  the 
prothonotary's  office  in  which 
the  records  of  such  notary  are 
deposited;  and  every  regular 
copy  of  the  document  thus  de- 
posited avails  for  proof  in  the 
same  manner  as  if  such  docu- 
ment was  the  original. 


TITLE  THIED. 


OF    FAMILY     COUNCILS. 


1256>  Whenever  applica- 
tion is  made  to  provide  minors, 
interdicted  persons,  absentees 
or  substitutes,  with  tutors,  or 
tutors  ad  hoc,  or  curators,  or  to 
authorize  such  tutors  or  cura- 
tors to  do  some  particular  act, 
or  for  leave  to  alienate  immov- 
ables belonging  to  persons  who 
have  not  the  free  exercise  of 
their  rights,  or  for  the  emanci- 
pation of  minors,  the  judge  or 
the  court  cannot  act  without 
previously  taken  the  advice 
of  a  family  council. — 2  Pig. 
6. 

2157.  Family  councils  are 
oonvened  and  composed  in  the 
manner  provided  in  the  ninth 
title  of  the  first  book  of  the 
Civil  Code. 


1258.  Any  person  demand- 
ing the  convocation  of  a  family 
council  must  show  that  he  has 
used  due  diligence  to  summon 
the  nearest  relatives  residing 
in  the  district,  and  the  delay 
for  such  notice  is  one  inter- 
mediate day,  when  they  reside 
at  a  distance  less  than  five 
leagues  from  the  place  where 
the  family  council  is  to  meet, 
with  the  usual  additional  delay 
when  the  distance  exceeds  five 
leagues,  according  to  article 
75.-2  Pig.  302. 

1259.  The  relations  and 
friends  must  be  sworn  before 
giving  their  advice  upon  the 
matters  submitted  to  them. — 
Ibid.  301.— C.  S.  L.  C,  c.  48,  s, 
1,  §3. 
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1260.  The  minutes  of  the 
advice  given  by  the  relations 
/ind  friends  must  be  signed  by 
them,  or  must  mention  the 
reasons  whic^  prevent  them 
from  signing. 

1261<  The  superior  court 
and  the  circuit  court,  and  any 
judge  of  the  superior  court  at 
any  place  where  sittings  of 
either  of  the  said  courts  are 
held,  and  either  in  or  out  of 
term,  have  like  jurisdiction  in, 
and  may  decide  all  matters  in 
which  the  adviQe  of  a  family 


council  is  required,  and  the 
proceedings  in  such  cases  must 
remain  among  the  records  of 
the  court  in  which  the  applica- 
tion was  made.* — C.  S.  Ii.  C, 
c.  78,  ss.  3,  23. 


*  Any  judge  of  the  superior 
court  has  the  jurisdiction  and 
power  mentioned  in  this  article, 
at  any  place  where  the  oircvit 
court  is  held,  and  either  in  or 
out  of  term.— 35  Vic.,  (1871) 
c.  6,  s.  32  Q. 


TITLE     FOUETH. 


OF  TUTORSHIPS  AND   CURATORSIIIPS. 


1262.  The  proceedings  to 
be  taken  for  the  appointment 
of  tutors  to  minors,  and  of 
curators  to  interdicted  persons, 
emancipated  minors  and  ab- 
sentees, are  explained  in  the 
different  titles  of  the  Civil  Code 
which  treat  of  such  matters 
respectively. — C.  C.  liv.  1,  tit. 
9,  arts.  4,  21,  74,  75;  tit.  10, 
arts.  4  to  10, 13c.  to  17 ;  tit.  11, 
arts.  24,  25,  25a. 

1263*  The  proceedings  to 
be  taken  for  the  appointment 
of  curators  to  successions  that 
are  vacant  or  accepted  under 
benefit  of  inventory,  or  to 
property  judicially  abandoned 
by  insolvent  debtors,  are  regu- 
lated under  the  respective 
titles  in  this  code  coqcerning 
such  matters. 


1264-  The  proceedings  for 
the  appointment  of  curators  to 
the  property  of  corporationi 
that  have  been  dissolved,  or 
declared  illegal,  are  regulated 
in  the  Civil  Code,  under  the 
title  Of  Corporations,  and  in 
the  eighth  chapter  of  the 
second  book  of  the  second  part 
of  this  code. 

1265-  The  proceedings  for 
the  appointment  of  curators  to 
substitutions  are  the  same  as 
those  for  the  appointment  al 
tutors  to  minors. — 2  Pig.  213. 

1266.  Every  curator  is 
bound,  before  acting  as  such, 
to  make  oath  that  he  will  well 
and  truly  perform  the  duties 
devolving  upon  him. — Ibid, 
510. 
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TITLE     FIFTH. 

OF  THE  SALE  OF  IMMOVABLES  BELONGING  TO  MINORS 
OR  OTHER  DISQUALIFIED  PERSONS. 


1267.  No  voluntary  aliena- 
tion of  immovable  property,  or 
<of  shares  or  stock  in  manu- 
facturing or  financial  associa- 
tions, belonging  to  minors  or 
interdicted  persons  can  be 
made  without  the  order  and 
permission  of  the  court  or  of 
a  judge. — C.  C.  Tutorships  and 
Minority,  56,  57. 

1268.  In  addition  to  the 
formalities  prescribed  by  the 
Civil  Code,  such  alienation  can- 
not take  place  unless,  before 
taking  the  advice  of  a  family 
eonncil,  the  immovable  has 
been  inspected  by  two  experts, 
one  of  whom  was  named  by  the 
totor  and  the  other  by  the 
labrogate-tutor ;  and  such  ex- 
perts must  not  be  related  either 
to  the  parties  or  to  the  persons 
acting  for  them. — C.  S.  L.  C, 
c.  48,  8.  1. 

1269*   The  nomination    of 

)Zpert8  may  be    made   under 

he  sanction  of  the  judge  or  of 

he  notary  before  whom    the 

ppHoation  is  made  to  have  a 

,mily    council    convened.* — 

id. 


»  Form  No.  52. 

>n   the day   of in 

year  one  thousand  eight 

dred  and at o'clock 

ie noon,  before  the  un- 

igned  public  notaries   for 

14 


1270.  The  experts,  after 
being  sworn  before  the  judge, 
prothonotary,  clerk  or  notary, 
must  ascertain  the  condition 
and  value  of  each  immovable, 
and  the  truth  of  th^  other  cir- 


Lower  Canada,  residing  in  the 
district  of came  and  ap- 
peared A,  residing of  the 

one  part,  and  B,  residing 

of  the  other  part,  who  have 
appointed  that  is   to  say,  the 

said  A the  person  of 

and  the  said  B that  of- 


as  experts  for  the  purpose  of 
proceeding  to  the  inspection  of 
the  real  estate  belonging  to 
described  in  the  declara- 
tion made  by  the  said by 

act    before  ,   notary,    (or 

one  of  the  undertigned  notaries) 
to  ascertain  the  value  thereof, 
(and  if  the  sale  is  demanded  on 
account  of  indivisibility)  and 
whether  or  not  it  can  advan- 
tageously be  divided. 

Form  No.  53. 

On    the day   of in 

the  year  one  thousand  eight 
hundred  and at  o'- 
clock in  the noon,  before 

me,  the  undersigned  notary 
public  for  Lower  Canada,  resid- 
ing in  the  district ,   came 

and  appeared ,  who  affirm » 

that  in    confoimity    "^VVXi  \X^^* 
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cumstances  on  aooonnt  of  vrhich 
the  sale  is  demanded,  and  make 
their  report  by  a  notarial  act, 
delivered  in  original  form.* — 
Ibid,  §  2. 


declaration  made  by  act  before 

,  notary,  bearing  date  the 

,  for  the  purpose  of  obtain- 
ing authority  to  soil,  for  the 
reasons  therein   set  forth,  the 

real  estate  belonging  to , 

therein  designated  and  describ- 
ed as  follows,  to  wit :  (here 
describe  the  real  estate)  he  did 
for  the  said  purpose  cause  to 
be  summoned  before  us  to  wit : 

in  default  of  relations, 

requiring  us,  they  being  pre- 
sent, to  receive  their  advice  as 
to  the  contents  of  the  act  of 
declaration  aforesaid,  and  the 
parties  above  named  having 
appeared,  we  have  caused  to 
be  read  the  said  act  of  declara- 
tion, the  report  of  the  experts 

made  before ,  notary,  and 

his  colleague,  and  have  taken 
and  received  from  them  the 
necessary  oath,  and  such  oath 
having  been  made,  they  have 
all  unanimously  declared  that 

they  are  of  opinion  that , 

(ShotUd  there  be  a  division  of 
optnioHf  mention  the  same,  and 
give  the  reasons  there/or. 

*  Form  No.  54. 

I, and  I, ,  do  make 

oath  and  swear  that  I  will 
faithfully  proceed  to  the  per- 
formance of  what  is  required 
of  me  by  the  act  of  my  ap- 
pointment,    executed      before 

notary,  on   the  and 

that  I  will  make  a  true  report 


1271.  If  the  experts  oannot 
agree  each  most  report  hit 
respective  opinion^  giving  the 
reasons  upon  which  such  opinion 
is  based. 


of  my  opinion  on  the  whole 
matter,  without  favor  or  par- 
tiality for  any  of  the  partiM 
interested  in  the  matter  in 
question.    So  help  me  Ghod. 

Sworn  before  me  the  ondttr- 
signed  notary. 


Form  No.  55. 
On  the  — 


day  of 


the  year  one  thousand  eight 
hundred  and at o'- 
clock in  the  noon,  befoie 

me  the  undersigned  publie 
notary  for  Lower  Canada,  re- 
siding in  the   district    of 

came  and  appeared   the 

experts  appointed  by  the  Mt 
above  executed  by  the  under- 
signed notaries,  on  whe 

declare  that  having  previously 
made  oath  as  appears  by  tbe 
certificate    hereunto   annexed, 

they  proceeded  on  the diy 

of to  the  inspection  of  ttft 

real  estate,  appurtenances  sad 
dependencies  mentioned  aad 
described  in  the  declaration  tt 

received  by ,  notsiy* 

the ,  and  after  due  exaa- 

ination  and  obtaining  every  ii* 
formation  necessary  for  tha 
purposes  mentioned  in  tiisir 
said  act  of  appointment,  thflj 
value   and   estimate   the  laid 

real  estate    (if  there  h* 

several  immovableSf  they  shodd 

be  valued  separately ,')   and  fof' 

ther,  (if  the  eale  ie  made  on  at- 

^  count    of   indivieibUity)    thaj 
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1272.  The  report  is  sub- 
mitted to  the  family  council, 
together  with  the  application 
to  be  authorized.  =^—iot(i{.  s.  1 
§3;  8.  2. 

li273.  [If  the  matter  relates 
to  the  investment  of  moneys, 
or  to  shares  or  stock  in  manu- 
facturing or  financial  associa- 


declare  that  it  cannot  advan- 
tageously be  divided. 

The  said  experts  further  de- 
clare that  they  are  not  related 
to  the  parties  interested  in  the 
matter  in  question,  nor  to  their 
legal  representatives. 

Whereof  act  in  original  form 
is  delivered  at . 

*  Form  No.  56. 


Lower  Canada 
DiBtrict 


lada,      ) 
of .  I 


To  the  honorable  the  judge  (or 
judges)  of  the  superior 
eonrt,  at  &g.,  Ao. 

A.  (addition  cmd  place  of 
rendence)  humbly  represents 
that  he  has  caused  the  relations 
ftBd  friends  of to  be  con- 
sulted by ,  notary,  at 

on   the day  of ,  and 

has   caused  to  be  fulfilled  all 

rieedings  by  law  required  to 
had    in    order  to and 

submitted  for  your  approval. 
And  he  therefore  prays  that 
jour  honors  will  take  these  pro- 
eeedings  into  consideration  and 
homologate  them,  if  they 
oaght  to  be  so  homologated, 
and  you  will  do  justice. 

At the  one  thou- 
sand eight  hundred. 


tions,  the  value  thereof  must 
be  ascertained.] 

1274.  Tiie  judge,  if  he 
authorizes  the  sale,  must  fix  an 
upset  price  for  each  immov- 
able, share  or  stock,  and,  inde- 
pendently of  the  other  condi- 
tions imposed  upon  the  sale, 
such  upset  price  cannot  be  less 
than  the  value  ascertained  by 
the  experts.— 2  Pig.  106. 

12v5'  If  the  judge  refuses 
to  authorize  the  sale,  the  rea- 
sons for  such  refusal  must  be 
given  in  writing,  and  form  part 
of  the  record. 

1276.  The  place  and  time 
of  the  sale  must  be  published 
on  three  consecutive  Sundays, 
at  the  door  of  the  parish  church 
of  the  place  where  the  immov- 
ables are  situated  ;  or,  if  there 
is  no  church,  at  the  most 
public  place  in  the  locality  ; 
and  notice  thereof  must  be 
posted  up  immediately  after 
the  first  publication,  and  such 
notice  must  contain  a  descrip- 
tion of  the  immovables. — 2  Pig. 
106-7-8. 

1277.  [If  no  higher  price 
is  offered  than  the  upset  price, 
the  person  applying  for  the  sale 
may  proceed  to  effect  a  private 
sale  ;  but  he  can  only  do  so 
within  the  four  months  which 
follow  the  authorization,  and 
for  a  sum  not  less  than  the 
upset  price. 

1278*  In  the  case  of  a 
voluntary  licitation  of  an  im- 
movable, held  undividedly 
between  a  tutor  and  his  pupil, 
and  which  cannot  be  advan- 
tageously divided,  proceedings 
are  had  in  the  manner  above 
mentioned,  and  no  purchase  of 
it  by  the  tutor  w  "vaWOi  MuXft^i^ 


9    may,  »po»  pttilitin  prmmltd  l» 
him  to  (*ol  ^aH.  bf  tka  tittv 


tvibid /or  the  judicial  tal'  of 
immovable  prnptrty  bdonging 
to  nwaoTj,  and  othtn  intapoita 
of  acting  /or  Ihaaielve;  iavt 
jUn  e^ablithtd  taldy  /or  (*. 
frolrcli'-n  r./  tht  latttr  ,-  OBC 
nlUrou  in  fA«  <aM  oftheiali  of 
immovablf  of  nnoK  roiw,  (ie 
jH-ioe  thereof  is  ^reqHOills^  o6- 
■arfr«I,(a  ihe  detriment  ofmittort 
and  their  iredilari,  tig  the  ob- 
WDMH  of  the  /ornialUiti  rt- 
quirtdfor  ike  ealc  0/  euthim- 
aawible'.  Therefort,  Her  Ma- 
jtttg  by  and  mili  ike  adcitc  am 
tmuml  of  the  Legielatvre  of 
Quebie.  cna<H>  a^foUcwt: 

^rH<T(s»298fr™d29Bo/lA. 
«,W  todc  <.nd  thefiflh  title  of 
titlhirdpaHofihc  eodeofetvU 
proeeduri  •hall  not  appl;/  io 
the  tale  of  immovabU  properls, 
iht  real  TOllM  of  nhieh  does  Moi 
exceed  th  eHmoffourkuadred 
dollari,.*  The  aalf  of  mch  in 
movablie  may  take  place  in  I*h 
manner  set  forth  tn  lit  foUow 

2.  Whtncverihe  real  valve  of 
the  tatalitg  of  the  immovable  or 

™"ll,er,  incapable  of  acting /or 
themndvei,  doee  no*  ej:eeed  Ike 
•«m  of  /aw  hsttdrid  dollare, 
a  judge  of  ihe  mpertor   court 

*  Ttla  act  ftpptisB  to  stocks 
and  all  (mnioviibla  righlf.— 38 
Vic,  CO.  17,  18,  Q. 


ling  for  themeeivee,  a/ieritalc- 
j  .«mmurj  in^Birj  «•  lolhl 
.-tue  of  the  laid  tmmooobUi, 
order  the  eale  thereof  by  pablU 
analiaa,  at  the  prieee  and  •J»» 
rlfl  conditioni  vihich  he  wis 
dean  jut  aad  reaeonable  tafii, 
!nlhei»tere,lof.»ch„in^,er 
pereont  incapabli  0/  aerngfer 
themidvea. 

3.  ThejudgethaUhavepomer 
•  invc  uiuicT  hie  Aand,  o»  orAr 
1  eampel  the  appearance  before 
iM,  uilhonl  coeie.  o/aagperum 
.hom  he  ikaU  deem  qnal^  W 

ufarg  to  determine  the  eolM 
o/ihe  eaid  immovable.,  and  ■« 
auehpertan,  refuting  (o  eemf/t 


»ieh pcreon.  refuting  to  BOlifif 
with  euch  order,  .h^  be  pOtt 


of  a 


i^plof^ou, 

of  Ihe  ptaee,  au 
^ch  tale  ehMb 
in  fiflfcn  dnye,  it 


"Quebec  (pi 
„.,J  in  tieo  xeatpapert  xnmemm 
by  Ihe  judge,  one  o/nhiehiM 
bepublithed  ti  theFreMk  nd 
lhealherintheEnglithla'ma» 
in  the  dielriet  in  ^kieh  th  *- 
movable'  are  eiiualni,  ana,  i* 
the  event  of  their  ieSngnti'km- 
papiripviliehedineuek  dwfrwfc 
lien  rach  notice  thatt  b*  gilt 

dietrid.  ; 

6.  The  judge  may,  vhM  " 
.haU  deem  it  advieahie,  ditpfl' 
the  pelilionere/rom  the  ikmhMJ  . 
of  publi'liing  the  nolieei  •*■ 
lioned  i«  lie  preceding  eeetm. 
and  aulhoriie  them  to  pnm^ 
to  til.  salt.  6<(  eoneent,  of  tU 
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lid  immovables,  to  any  person  lywrf^re.*— 35  Vio.,  (1871)  c.  7.  Q. 
lying  the  price  fixed  hy  such  I 


TITLE     SIXTH. 


PROCEEDINGS   RELATING   TO  SUCCESSIONS. 


CHAPTER   FIRST. 


OF    SRALS. 


SECTION  I. 
€lf  the  Affixing  of  SeaU. 

1279.  Seals  can  bo  affixed 
the  property  of  a  succession 
long  only  as  an  inventory 

»reof  has  not  been  made. — 2 

feau,  270-1. 
280.  AVhenever  seals  are 
jaired  to  be  affixed  a  com- 
Bsioner  is  named    for   that 
ipose  by  a  judge  of  the  su- 
rior    court    in   the    district, 
on  the  application   of  any 
rty  interested.— 1   Pig.  439, 
);  2  Pig.,  271.— C.S.L.C,  c. 
.  I.  23.— C.P.C,  907,  912. 
L281.  The  affixing  of  seals 
tj  be  demanded : 
I.  By  all  those  who  lay  claim 
the  SQOoession  of  the  deceas- 
or  to  a  community  dissolved 
the  death  of  one  of  the  con- 

t»; 

L  By  the  creditors; 
L  By  the  testamentary  exe- 
or; 

u  By  the  crown,  when  there 

no  heirs,  or  when  the  pro- 

•ty  ia  confiscated. — 2  Pig.,  s. 


250  et  seq. — 1  Couchot,  134. — 
C.  P.  C,  909. 

1282.  The  commissioner 
must  draw  up  minutes  of  the 
proceedings,  in  which  he  must 
state  : 

1.  The  date ; 

2.  A  designation  of  the  per- 
son requiring  the  seals,  and  the 
nature  of  his  right ; 

3.  The  judicial  order  autho- 
rizing the  affixing  of  seals ; 

4.  The  attendance  of  the  per- 
sons concerned,  and  whatever 
they  may  state  j 

5.  A  description  of  the  places, 
bureaus,  chests  or  closets,  over 
the  openings  of  which  the  seals 
are  affixed; 

6.  A  summary  description  of 
all  articles  found  in  view  and 
placed  under  seals; 

7.  The  taking,  at  the  close 
of  the  affixing  of  seals,  of  the 
oath  of  the  parties  residing  on 
the  premises,  that  nothing  has 
been,  either  directly  or  indi- 
rectly, taken  away  by  them  or 
with  their  knowledge ; 

8.  The  names  and  designa- 

"^  This  act  shall  be  read  and 
interpreted  as  applying  to 
capital  sums  stocks,  shares  and 
all  immovable  rights. — 36  Vic, 
(1872)  cc.  17, 18,  Q. 


214 


OF   AFFIXING   SBALS. 


tions  of  the  persons  in  whose 
custody  the  things  under  seals 
have  been  placed,  and  with 
whom  a  copy  of  the  minutes 
must  be  left ; 

9.  The  signing  of  the  parties 
present,  or  their  being  called 
upon  to  sign  and  the  reasons 
which  prevented  them  from 
doing  so.— 2  Pig.  281-2 — C.P. 
C,  914. 

1283.  The  seals  are  affixed 
upon  each  extremity  of  a  band 
passing  over  the  keyhole  of 
the  lock,  if  there  be  one  -,  or, 
if  not,  upon  the  joint  of  the 
opening  of  the  apartment  or 
receptacle  containing  the  ef- 
fects, in  such  a  manner  that  it 
cannot  be  opened  without 
breaking  the  band  or  removing 
the  seals.— 2  Pig.  280-1-2.— C. 
P.O.,  915. 

1284.  If,  when  seals  are 
being  affixed,  a  will  made  in 
authentic  form  by  the  deceased 
is  found  open,  the  commissioner 
enters  a  description  of  it  in  his 
minutes,  and  delivers  it  to  the 
guardian ;  but  if  the  will  i»  not 
in  authentic  form,  or  if  it  is 
closed  or  sealed,  the  commis- 
sioner, after  sealing  it  himself, 
must  deposit  it  in  the  prothono- 
tary's  office,  together  with  his 
minutes,  in  order  that  the 
probate  may  be  effected  at  the 
instance  of  the  persons  inter- 
ested.—2  Pig.,  282-3-4.— C.  P. 
C,  916. 

1285.  When  the  commis- 
sioner finds  the  doors  fastened, 
or  is  refused  admittance,  he 
must  report  the  fact  to  the 
judge,  who  may  authorize  him 
to  employ  a  locksmith  and  such 
force  as  may  be   necessary. — 


The  commissioner  may,  in  the 
meantime,  place  guards  around 
the  premises,  in  order  to  pre- 
vent fraudulent  removals. — ^2 
Pig.  284. 

1286.  If,  after  he  has  en- 
tered the  house,  the  oommis- 
sioner  meets  with  a  declaration 
of  opposition,  he  must  mention 
it  in  his  minutes,  in  order  that 
the  matter  may  be  referred  to 
the  judge ;  but  he  must  plsee 
guards  in  the  meantime  to  pre- 
vent fraudulent  removals.— 2 
Pig.  284.— C.  P.  C,  921. 

1287.  The  judge  deoidet 
forthwith  upon  the  opposition, 
either  by  countermanding  or 
restricting  the  affixing  of  seals, 
or  by  ordering  the  proceedings 
to  continue  on. — 2  Fig.,  286.— 
C.S.L.C,  c.  78,  8.  23.— O.P.C., 
921-2. 

1288.  Whenever  arefeienc* 
to  the  judge  has  taken  plaosb 
whatever  is  dose  or  ordersd 
thereon  is  certified  at  the  foot 
of  the  commissioner's  minntes. 
— CP.C,  922. 

1289.  If  there  are  no  moT- 
able  effects,  the  oommissionsr 
must  state  so  in  his  minutesw— 
C.P.C.,  824. 

1290.  As  soon  as  the  com- 
missioner has  completed  hii 
minutes  he  is  bound  to  deposit 
them  in  the  prothonotary^ 
office,  to  form  part  of  the  rs- 
cords  thereof. 

1291.  No  second  affixing  of 
seals  can  take  place,  unless  the 
first  has  been  impugned  ai 
null. — In  affixing  seals  tlM 
second  time  the  bands  sis 
placed  across  those  of  the  fint 
sealing.— 2  Pig.  298. 
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SECTION  II. 
<y  the  Removal  of  Seals. 

1292*  All  applications  for 
the  removal  of  seals,  when 
contested,  and  all  oppositions 
made  after  the  afBxing  of  seals 
has  been  completed,  are  heard 
anmmarily,  unless  the  plead- 
ings are  ordered  to  be  in  writ- 
ing.—2  Pig.,  299. 

1293.  If  the  affixing  of  seals 
is  declared  null,  an  order  is 
^ven  at  the  same  time  com- 
manding the  commissioner  who 
affixed  them,  or  some  other  per- 
son, to  remove  them  without 
any  inventory,  and  to  make  a 
return  of  such  removal ;  and 
in  default  of  this  order  being 
complied  with,  any  bailiff  hold- 
ing a  copy  of  the  order  may 
break  them  and  make  a  return 
of  his  having  done  so. — 2  Pig., 
2W,  319.— C.  P.  C,  940. 

1294.  If,  however,  seals 
have  been  affixed  a  second 
time,  the  complete  removal 
oannot  take  place  until  both 
seaiings  have  been  adjudicated 
open. 

1295*  If  seals  have  been 
sffized  before  the  burial  of  the* 
deceased,  they  cannot  be  re- 
moved before  the  expiration  of 
three  days  after  such  burial, 
except  for  urgent  reasons, 
whion  must  be  stated  in  the 
•order  which  authorizes  the  re- 
moval  2  Pig.,  316-6.— C.  P. 

%?*f  v2o* 

1296.  The  removal  of  seals 
from  the  whole  or  from  a  part 
of  the  property  may,  in  all 
eases,  be  demanded  by  such 

Srsons  as  may  demand  to  have 
em  affixed,  and  also  by  any 


person  claiming  to  be  owner  of 
the  effects  placed  under  seal, 
according  to  their  respective 
rights;  and  the  right  to  prose- 
cuto  such  demand  belongs  to 
him  who  first  made  it. — 2  Pig., 
631-7-8.— C.P.C.,  928. 

1297<  The  removal  of  seals 
must  be  applied  for  by  petition 
to  the  court  or  judge,  in  order 
that  the  inventory  may  be  pro- 
ceeded with,  aftor  notifying  all 
persons  interestod.  —  2  Pig., 
317-8.— 1  Couchot,  135.— C.  P. 
C,  951. 

1298.  The  court  or  judge, 
when  authorizing  the  removal 
of  seals,  orders  that  an  inven- 
tory of  the  effects  shall  forth- 
with be  made,  after  summon- 
ing, by  a  bailiff's  notice,  or  a 
notice  in  notarial  form,  the 
heirs  of  the  deceased,  the  sur- 
viving consort,  the  testamen- 
tary executor,  and  the  known 
legatees.— 2  Pig.,  299,  313-7, 
326.-1  Couchot,  135.— C.P.C., 
951.* 


*  1.  Whenever  any  of  the 
persons  entitled  to  be  present 
at  the  removal  of  seals  or  to 
take  part  in  an  inventory, 
reside  outside  of  the  province, 
they  need  not  be  summoned ; 
but  in  such  case  a  judicial  pro- 
curator is  named  by  a  judge  of 
the  superior  court,  on  applica- 
tion ox  the  person  demanding 
the  removal  of  seals  or  the 
making  of  an  inventory,  to 
represent  such  persons ;  and 
such  judicial  procurator  must 
be  present  or  have  been  notified 
to  be  present. 

2.  Notwithstanding  the  nomi- 
nation of  a  judicial  procurator 
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1299.  If  any  of  the  personR 
mentioned  in  the  preceding 
article  have  not  the  full  exer- 
cise of  their  rights,  they  must 


to  represent  the  persons  men- 
tioned in  the  preceding  section, 
such  persons  or  any  of  them 
may  also  be  present  and  take 
part,  or  may  send  a  power  of 
attorney  to  the  judicial  procu- 
rator or  to  any  other  person, 
should  they  think  fit  to  do  so  ; 
and  such  appearance  or  appoint- 
ment of  mandatory  shall  termi- 
nate the  mandate  of  the  judi- 
cial procurator. 

3.  Section  24  of  the  act  39 
Vic,  cap.  33  shall  apply  to  pro- 
ceedings under  this  act. 

(^Notariefi    may   prepare    the 
non-contentious  proceedings  spe- 
cified in  the  third  part  of  the 
code  of  civil  procedure  and  sub- 
mit the  same  to  the  judge  or  to 
the  prothonotary  ;  and  may  es- 
jyecially  sign,   in   the  name   of 
the     ajyplicants,     without     any 
special  powers  requests  or  j)eti- 
tions  for  the  summoning  of  a 
family  council,   tn    relation  to 
ttitorshijis,  curaforships,  sale  or 
alienation   of  the  property    of 
minors   or  interdicted  persons, 
partition  or  licitationy  homolo- 
gation en  justice,  the  affixing 
and  the  removal  of  seals,  as  also 
(ill  other  petitions,  or  proceed- 
ings in  which  the  action  of  the 
judicial   authority,    or  of  any 
other  public  authority  whatever, 
is  to  be  asked  /*or.)  — 39   Vic, 
c.  33,  s.  24,  Q. 

4.  Articles  1298  and  1305  of 
the  Code  of  Civil  Procedure 
are  supplemented  in  the  parti- 
culars contained  in  this  act. — 
41  Vic  (1878)  c.  11,  Q. 


be  provided  aceording  to  law, 
with  tutors  or  ouraton  as  th» 
case  may  be. — 2  Pig.,  299, 300. 

1300.  The  seals  are  re- 
moved in  succession,  as  the 
making  of  the  inventory  pro- 
gresses. If  the  effects  contain- 
ed under  any  seals  are  not  all 
inventoried  at  one  time,  the 
seals  are  reaflBxed  upon  the 
remainder. — 2  Pig.,  326. — C.P. 
C,  937. 

1301*.  One  or  more  returns 
of  removal  of  seals  must  be 
made,  as  the  inventory  pro> 
grosses. 

1302.  The  return  of  re- 
moval of  seals  must  contain : 

1.  The  date ; 

2.  The  names,  residence  and 
occupation  of  the  applioantr 
and  nis  elected  domicile  ; 

3.  A  recital  of  the  order  for 
removal; 

4.  Mention  that  the  notices 
required  by  article  1297  have 
been  given ; 

5.  AVhat  persons  were  pre* 
sent,  and  their  respective  alle- 
gations ; 

6.  The  names  of  the  notary 
or  notaries  charged  with  mak- 
ing the  inventory,  and  of  the 
appraisers ; 

7.  The  verification  of  the 
seals,  if  they  were  unbroken; 
if  not,  the  state  in  which  thej 
were  found  ;  saving  recourse 
against  whoever  may  be  liable. 
—2  Pig.,  326-6 — C.P.C,  930. 

1303.  If  papers  or  effects 
be  found  which  do  not  beloog 
to  the  succession  or  the  com- 
munity, and  are  claimed  by 
third  persons,  they  are  deliver- 
ed to  the  proper  persons,  after 
describing  them  in  the  return,. 
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jir 


if  such  description  is  demand- 
cd.~2  Pig.,  327.--C.P.C.,  939. 


CHAPTER  SECOND. 


OF  THE  INVENTORY. 


SECTION  I. 

Of  the  Making  qfthe  Inventory. 

1304.  An  inventorj  of  the 
property  belonging  to  a  de- 
ceased person,  or  to  a  com- 
mnnity  dissolyed  by  his  death, 
may  be  demanded  by  any  per- 
son who  has  an  interest  in  it ; 
bnt  the  following  persons  only 
can  take  part  in  it : 

1.  Those  who  represent  the 
deceased ; 

2.  The  consort  of  the  deceas- 
ed, or  such  consort's  represen- 
tatiyes,  if  a  community  existed; 

3.  The  testamentary  execu- 
tor.— In  the  case  of  a  com- 
mnnity  of  property  dissolved 
by  a  judgment,  the  inventory 
may  be  demanded  by  either  of 
the  con8ort8.~2  Pig.,  328-9, 
333.— C.P.C.,  941. 

X305*  All  persons  entitled 
to  take  part  in  it  must  be  pre- 
lent  at  the  inventory,  or  have 
been  notified  to  be  present,  in 
the  lame  manner  as  for  the 
removal  of  seals.'N' — 2  Pig.,  eod, 
tec— C.P.C.,  943. 

Id06*  The  person  who  is 
bound  to  have  the  inventory 
made    chooses  the    executing 


#  See  foot  note  to  art.  1298. 


notary ;  the  other  parties  may 
appoint  a  second  notary. — In 
cases  where  seals  have  been 
affixed,  the  order  for  their  re- 
moval designates  the  notary 
who  is  to  make  the  inventory, 
subject  to  the  above  restricticn* 

^^U'lr  .0.,  <f4^. 

1307.  The  inventory  must 
be  in  authentic  form. — 2  Pig.» 
331.— C.P.C,  943. 

1308.  The  inventory  is 
composed  of  two  parts.  The 
first  or  the  preamble,  contains 
the  names,  occupation  and  re- 
sidence of  the  persons  making 
the  inventory,  of  those  who  ap- 
plied for  it,  of  the  persons  pre- 
sent or  who  failed  to  appear, 
of  all  interested  persons  absent 
if  they  are  known,  of  the  ap- 
praisers, and  the  respective 
allegations,  pretensions  and 
protestations  of  the  parties. — 
The  second  part  is  the  inven- 
tory proper,  and  contains : 

1.  A  designation  of  the  place 
where  the  inventory  is  made ; 

2.  A  description  of  the  mov- 
able property  and  effects,  and 
a  valuation  thereof  made  ac- 
cording to  their  real  value  by 
two  sworn  appraisers ; 

3.  A  designation  of  the 
amounts  in  specie  or  iU  valu- 
able securities; 

4.  A  designation  of  all  pa- 
pers, which  must  also  be  num- 
bered frctti  first  to  last  and  be 
paraphed  by  one  of  the  notar- 
ies; 

5.  All  declarations  of  claims 
or  indebtedness  made  by  the 
parties ; 

6.  Mention  of  the  oath  hav- 
ing been  taken,  at  the  end  of 
the  inventory,  by  those  who, 
before  the  inventory,  were  in. 
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in  possession  of  the  things,  or 
who  inhabited  the  hoase  in 
which  such  things  are,  to  the 
effect  that  no  portion  of  them 
has  been  fraudulently  removed 
or  carried  away  with  their 
knowledge ; 

7.  The  depositing  of  the 
papers  and  effects  in  the  hands 
and  custody  of  the  person 
agreed  upon  by  the  parties  or 
named  by  the  judge. — 1  Pig., 
334-5-9.— C.P.C.,  943. 

1309.  If»  while  the  inven- 
tory is  being  made,  difficulties 
arise  between  the  parties  as  to 
their  respective  rights  and  pre- 
tensions, the  notary  is  bound  to 
record  such  pretensions  in  the 
inventory,    together    with    all 

{>rotestations  against  the  same, 
eaving  the  parties  their  judi- 
cial recourse. — 2  Pig.,  340-1. — 
C.P.C  ,  944. 

1310.  Any  of  the  parties 
may  petition  the  judge  to 
oblige  the  notary  to  enter  their 
pretensions  or  protestations  in 
the  inventory,  and  the  judge  is 
bound  to  decide  upon  such 
petition  in  a  summary  manner, 
after  the  other  parties  have 
had  notice  of  it. — As  soon  as 
the  order  made  upon  such  pe- 
tition has  been  served  upon  the 
notary,  he  is  bound  to  tran- 
scribe it  in  the  inventory  and 
to  conform  to  it — 2  Pig.,  341. — 
C.P.C,  944. 

1311.  In  the  case  mention- 
ed in  article  1309,  the  judge 
may  order  the  exclusion  of  any 
of  the  parties  when  it  is  mani- 
fest that  they  have  no  right; 
or  else  he  may  order  that  pro- 
ceedings shall  be  taken  pro- 
visionally in  their  name, 
subjeot  to  the  respective  pro- 


testations ot  the  paitiea  and  to 
their  right  to  obtain  a  deoision 
upon  their  pretensions  after 
the  inventory  is  completed. — 2 
Pig.,  333. 

1312.  With  the  consent  of 
all  the  parties  the  sale  may  be 
proceeded  with  at  once  as  the 
inventory  is  being  made ;  uid 
in  such  case  no  valuation  of 
the  effiects  by  appraisers  is 
necessary. 

1313.  The  surviving  con- 
sort or  other  person  who  is 
bound  to  have  the  inventory 
made,  is  entitled  to  the  castody 
of  the  inventoried  effects  in 
preference  to  any  one  else; 
unless,  upon  being  referred  to^ 
the  judge,  for  some  important 
reason,  orders  otherwise. — ^2 
Pig.,  343. 

1314.  The  formalities  and 
proceedings  prescribed  by  the 
present  section  apply  to  all 
other  cases  in  which  an  inven- 
tory is  required. 

SECTION  n. 
Of  the  Sale. 

1315.  When  the  sale  of  the 
movables  is  demanded  by  any 
of  the  heirs,  pursuant  to  article 
697  of  the  Civil  Code,  or  1^ 
any  other  copartitioner,  it  takes 
place  upon  a  day  fixed,  of 
which  public  notice  must  have 
been  given. — 2  Pig.,  352.— C. 
P.C,  945-7. 

1316.  The  sale  takes  place 
wherever  the  effects  are  sitoat- 
ed,  and  for  cash,  unless  it  If 
otherwise  agreed  or  ordered. 
C.  P.  C,  949. 

1317.  The  sale  is  effected 
by  a  bailiff  or  a  public  crieTi 
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or  by  any  person  agreed  upon 
by  the  parties,  and  the  moneys 
are  received  by  the  person  thus 
employed. — 2  Pig.,  352. 

1318.  The  sale  may  take 
place  either  in  the  presence  of 
the  persons  interested,  or  in 
their  absence  after  they  have 
received  due  notice  of  it. — Ihid,^ 
C.  P.  C,  960. 

1319.  Minutes  of  the  sale 
are  drawn  up,  stating  who  of 
the  persons  interested  were 
present,  what  notice  was  given 
to  those  who  were  absent,  and 
specifying  each  object  put  up 
for  sale,  the  price  for  wnich  it 
was  sold  and  the  name  of  the 
purchaser. — 2  Pig.,  352.— C.P. 
C.  961. 

1320*  If  any  of  the  coheirs 
or  copartitioners  are  minors, 
the  notice  of  sale  must  also  be 
published  and  posted  up  in  the 
tame  manner  as  in  cases  of  sale 
of  movables  under  execution. 


CHAPTER  THIRD. 

OP   BENEFIT   OP   INVENTORY. 

1321*  Benefit  of  inventory 
oan  only  be  granted  upon  peti- 
tion to  the  court  or  judge,  stat- 
ing that  an  inventory  of  the 
property  of  the  succession  will 
be  or  has  been  made,  that  the 
petitioner  has  not  acted  as  heir, 
and  that  he  believes  it  his  in- 
terest not  to  confound  his  rights 
with  the  obligations  of  the  suc- 
eession. — 2  Edits  et  Ord.  in 
«vo.,  p.  104.— C.  S.  L.  C,  c.  78, 
88.,  2,  6.  §  2. 

1322.  [The  beneficiary  heir 
is  bound  to  give  notice  of  his 


character  as  such,  by  an  ad- 
vertisement, as  mentioned  in 
article  1010.] 

1323.  Benefit  of  inventory 
is  only  granted  on  condition  of 
security  being  given  to  the 
amount  and  in  the  manner 
fixed  by  the  court  or  judge, 
that  the  petitioner  will  render 
an  account  and  pay  to  such 
person  as  may  be  entitled 
thereto  whatever  moneys  he 
may  receive. — 2  Pig.,  367-8. 

1324.  An  heir  under  benefit 
of  inventory  cannot  sell  the 
movable  property  of  the  suc- 
cession without  observing  the 
formalities  required  for  the  sale 
of  movables  under  execution. 
—2  Pig.,  362.— C.  P.  C,  938. 

1325.  The  heir  under  bene- 
fit of  inventory,  cannot  sell  the 
immovables  without  the  con- 
sent of  all  the  creditors  and 
legatees  of  the  deceased. 

1326.  [In  cases  where  the 
beneficiary  heir  has  any  claims 
to  exercise  against  the  succes- 
sion, he  must  cause  a  curat<<r 
to  be  named,  the  same  form- 
alities being  observed  as  are 
prescribed  for  the  appointment 
of  curators  to  vacant  succes- 
sions.] 


CHAPTER  FOURTH. 

PROVISIONAL    POSSESSION. 

1327.  Provisional  posses- 
sion, whenever  it  may  be  de- 
manded, must  be  applied  for 
by  petition  to  the  superior 
court,  in  the  district  in  which 
the  absentee  or  deceased  person 
had  his  last  domicile,  or,  if  hA 
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had  no  domioile  in  Lower 
Canada,  in  the  district  in  which 
the  property  is  situate. 

1328.  The  petition  in  the 
case  of  absentees  must  be  ac- 
companied with  an  act  of 
notoriety,  by  three  witnesses 
duly  sworn,  and  establishing 
the  facts  upon  which  the  f)eti- 
tion  is  based,  and  also  with 
such  other  proof  as  the  court 
may  deem  necessary. 

1329<  [Provisional  posses- 
sion cannot  be  granted  until 
after  notice  has  been  given  and 
})ubli8hed,  in  the  manner  re- 
quired for  the  summoning  of 
absentees,  calling  upon  all 
persons  who  may  have  any 
rights  against  the  succession  or 
the  property  in  question  to 
bring  their  claims  before  the 
court.] 

1330.  The  proceedings 
upon  such  claims  and  upon 
the  petition  for  provisional 
possession  are  the  same  as 
upon  ordinary  suits.] 


CHAPTER   FIFTH. 

OF   VACANT   SUCCKSSIONS. 

1331.  If  the  natural  or  tes- 
tamentary heir  renounces  the 
succession,  and  no  person  comes 
forward  to  accept  it  within  the 
delays  allowed  for  making  an 
inventory  and  deliberating ;  or 
if  there  is  no  known  hoir,  the 
succession  is  deemed  vacant. — 
C.  C,  Sue.  89  b,  90. 

1332.  When  a  succession  is 
deemed  vacant,  any  creditor  or 
legatee,  or  the  heir  who  has 
renoanoed,   may   demand    the 


appointment  of  a  oarator  to 
such  vacant  suocession. — 2  Pig., 
509. 

1333.  The  judge  proceeds 
to  such  appointment  after  tak- 
ing the  advice  of  the  relations 
and  creditors  of  the  deceased, 
convened  in  the  manner  pre- 
scribed by  such  judge. 

1334.  The  curator  is  bound: 

1.  To  make  oath  that  he 
will  faithfully  and  to  the  bert 
of  his  ability  administer  the 
property  of  the  suocession  and 
render  an  account  thereof; 

2.  To  give  notice  of  his  ap- 
pointment in  the  same  manner 
as  curators  to  the  property  of 
dissolved  corporations ; 

3.  To  cause  an  inventory  to 
be  made,  observing  the  same 
formalities  as  in  ordinary  suc- 
cessions ] 

4.  To  cause  the  movables  to 
be  sold,  observing  the  same 
formalities  as  in  the  case  of 
successions  in  which  minors 
are  concerned. — 2  Pig.,  510. 

1335.  He  cannot  sell  the 
immovables,  nor  shares  or  stock 
in  manufacturing  or  financial 
associations,  without  the  con- 
sent of  all  the  parties  interest- 
ed.— Ibid. 

1336.  He  is  bound  to  render 
an  account  of  his  administra- 
tion, in  the  same  manner  as 
any  other  curator,  and  also 
from  time  to  time  whenever 
required  by  a  competent  court 
or  by  a  judge  to  do  so. — Ibid,t 
511. 

OF  LETTERS  OF  VKRIFICATION  AND 
PROOF    OF   HEIRSHIP. 

1.  Whenever t  in  this  provxnett 
an   abintestate   tuccesvion  de- 
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4>olve»,  having  property  itituate 
tnUgide  of  it»  limita  or  debts 
due  by  pergotu  not  residing 
therein,  the  heire,  or  one  or 
more  of  thrnn,  may  apply  to  the 
euperior  court,  or  to  one  of  the 
Judgee  of  the  court,  in  the 
district  in  tohich  the  deceased 
had- his  domicile,  or  if  he  had 
none,  to  the  'superior  court  or 
to  one  of  the  judges  of  the 
^ourt  in  the  district  in  which  he 
died,  for  "letters  of  verifica- 
tion **  of  the  heirs  to  whom  the 
succession  has  devolved, 

2.  The  application  is  made 
by  a  petition,  setting  forth  the 
death  of  the  person  whose  suc- 
cession has  devolved,  the  fact 
that  he  died  without  leaving  a 
will,  and  having  property  situate 
outside  the  province  or  debts 
due  by  persons  not  residing 
therein,  the  persons  who  are  his 
heirs,  their  relationship  to  him 
and  their  filiation,  and  praying 

yor  letters  of  verification  which 
declare  what  persons  have  been 

jfroved  to  be  the  heirs  of  the 
deceased  and  in  what  propor- 
tions. 

3.  The  petition  must   be   ac- 

<iompanied  with  an  affidavit  of 

the  petitioner,  or  of  a  comj^etent 

person,  attesting  the  truth  of  the 

Jacts  therein  alleged. 

4.  The  petition,  with  a  notice 
of  the  time  when  it  will  be  pre- 
sented, must  be  served  upon  the 
other  known  heirs  who  reside  in 
the  province  ;  and  a  summary 
notice  of  the  intended  applica- 
tion, and  of  the  time  when  it 
will  be  made,  must  be  inserted, 
once  a  week  during  four  con- 
secutive weeks,  in  one  newspaper 
published  in  the  English  lan- 
guage,  and   in   one   newspaper 


published    in  the    French   lan- 
guage, in  the  district. 

There  must  be  an  interval  of 
at  least  five  days  between  the 
day  of  service  of  the  petition 
and  that ^fixed  for  the  presenta- 
tion thereof,  with  an  additional 
day  for  each  additional  five 
leagues  when  the  distance  between 
the  court  house  and  the  place  of 
the  service  exceeds  Jive  leagues  ; 
and  the  day  of  such  presenta- 
tion must  be  at  least  thirty  days 
from  the  last  insertion  of  the 
summary  notice, 

5.  The  petitioner  must  pro- 
duce with  the  petition  the  acts 
of  civil  status  necessary  to 
establish  the  allegations,  and 
when  any  such  act  of  civil  status 
cannot  be  produced,  the  petition 
must  be  accompanied  by  an 
affidavit  to  Justify  its  absence. 

6.  Any  heir  or  his  legal  re- 
presentative may  enter  an  ap- 
pearance, and  may  contest  either 
the  application  or  any  allega- 
tion of  the  petition. 

7.  The  intervenants  are  bound 
to  plead  within  four  days  from 
their  appearance^  and  the  peti- 
tioner mus^  answer  within  three 
days  from  the  fling  of  the  pleas, 
on  pain  in  either  case  of  fore- 
closure, unless  a  longer  delay 
be  granted  by  the   court   or    a 

Judge, 

8.  Proof  is  made  and  the 
parties  are  heard  according  to 
the  ordinary  rules  of  procedure  ; 
the  written  proof  produced  and 
the  depositions,  or  the  notes  of 
the  evidence  must  remain  of 
record, 

9.  When  the  application  is 
Justified,  the  court  or  Judge 
renders  Judgment  granting 
"  letters  of  i)ert/lcat\ou»^''  u>K\tW 
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declare  what  persona  have  been 
proved  and  found  to  be  the 
heirs  of  the  deceased  and  specify 
in  what  proportions, 

10.  Letters  of  verification  may 
be  contested  by  an  action  to  that 
end  before  the  superior  court, 
in  the  district  where  they  were 
granted^  by  any  heir  of  whom 
mcTUion  has  been  omitted  and 
vho  was  not  an  intervenant,  and 
they  may  be  either  corrected  or 
set  aside  by  the  judgment  to  be 
rendered  in  such  action. 

11.  The  declaration,  in  an 
action  in  contestatiojt  of  letters 
of  verification,  must  be  accom- 
panied with  an  affidavit  of  the 
plaintiff  or  of  a  competent  per- 
son, denying  the  correctness  oj 
these  letters,  stating  in  what 
their  incorrectness  contintH,  and 
further  attesting  the  truth  of  the 
facts  alleged  in  the  declaration  ; 
and  all  the  heirs  mentioned  in 
the  contested  letters  of  verifica- 
tion or  their  representatives  must 
be  impleaded. 

12.  The  declaration  and  affi- 
davit must  be  produced  and 
filed  at  the  time  of  the  issue  of 
the  writ  ;  and  notice  of  the  con- 


testation under  the  ngnaiure  of 
the  prothonotary,  must  be  pub- 
lished in  the  same  manner  ae 
the  summary  notice  of  an  ap- 
plication for  letter 9  ofverifiea' 
tion, 

13.  YThen  the  action  in  eon- 
testation  of  letters  of  verification 
is  maintained,  the  judgmeiU 
either  corrects  them,  or  revokes 
them.  Corrected  letters  of  veri- 
fication have  the  same  effect  as  the 

original  letters  y  they  may  also 
be  contested  by  any  heir  who 
was  neither  an  intervenant  nor 
a  party  in  any  previous  action 
in  contestation, 

14.  Except  during  the  pen- 
dency of  an  action  of  contesta- 
tion, authentic  copies  of  **  letters 
of  verification,**  either  origind 
or  corrected,  as  the  case  may 
be,  shall  be  delivered,  under  tks 
seal  of  the  court,  to  all  persons, 
requiring  the  same,  for  use 
outside  of  the  province,  in  all 
proceedings  or  circumstances, 
where  it  is  required  to  prove 
who  are  the  heirs  of  the  deceased 
or  to  obtain  ancillary  or  sub- 
sidiary letters  of  administration, 
—41  Vic,  (1878)  c.  10,  Q. 


TITLE    SEVKNTII. 

GENERAL  PROVISIONS  APPLYING  TO  TIIK  DIFFERENT 
TITLES  OF  THE   THIRD   PART  OF  THIS  CODE. 


1337.  In  all  proceedings 
under  the  different  titles  of  the 
third  part  of  this  code,  the  de- 
lays upon  summons  are  the 
same  as  those  prescribed  in 
article  890. 


1338.  All  applications  made 
or  proceedings  brought  before  A 
judge  must  remain  in  the  re- 
curds  of  the  court  and  form 
part  thereof. 

1339.  The  prothonotary  of 
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the  superior  eourt  may  exer- 
cise all  the  powers  conferred 
upon  the  court  or  a  judge 
thereof;  but  any  decision  by 
8Uoh  prothonotary  is  subject  to 
be  revised  by  a  judge,  upon 
application  being  made  to  tnat 
effect,  after  notice  given  to  the 
persons  interested. — C.  S.  L.C., 
o.  78,  ss.  24-5. 


1340.  All  decisions  of  a 
court  or  a  judge  are  also  sub- 
ject to  a  review  by  three  judges 
of  the  superior  court,  according 
to  and  in  conformity  with  the 
provisions  contained  in  articles 

494  and  following C.S.  L.C., 

c.  86,  8.  4.-27  &  28  Vic.    c. 
39,  s.  20. 


TITLE    EIGHTH. 


OF    ARBITRATIONS    IN    GENERAL. 


1341.  Submission  is  an  act 
by  which  persons  in  order  to 
prevent  or  put  an  end  to  a  law- 
suit, agree  to  abide  by  the 
decision  of  one  or  more 
arbitrators  whom   they    agree 

upon Pot.,  P.O.,  109.— 1  Cou- 

ehot,  30. 

1342.  Those  persons  only 
can  enter  into  a  submission 
who  have  the  legal  capacity  to 
dispose  of  the  objects  compris- 
ed in  it.— 1  Cou.,  30.— C.  P.  C, 
1003. 

1343.  The  appointment  of 
arbitrators  by  the  court  is  regu- 
lated in  the  second  part  of  this 
code. 

1344.  Deeds  of  submission 
made  out  of  court  must  state 
the  names  and  additions  of  the 
parties  and  arbitrators,  the 
objects  in  dispute,  and  the  time 
within  which  the  award  of  the 
arbitrators  must  be  given. — 
Pot.,  P.O.,  109.  Contra  C.P.C, 
1007. 

1345^  Submission  must  be 
in  writing. — Pbt.,  P.O.,  109. — 
C.  P.  C,  1005. 


1346.  The  arbitrators  must 
hear  the  parties  and  their  proofs 
respectively,  or  establish  a  de- 
fault against  them,  and  decide 
according  to  the  rules  of  law  ; 
unless  by  the  submission  they 
have  been  exempted  from  doing 
so,  or  unless  they  have  been 
named  as  mediators. — Pot.,  0. 
P.,  199.— C.  P.  C,  1008,1019.— 
[The  witnesses  to  be  examined 
before  the  arbitrators  may  be 
sworn  before  the  prothonary 
or  the  clerk  of  the  circuit  court 
of  the  locality,  or  before  a 
commissioner  of  the  superior 
court.] 

1347.  During  the  delay 
fixed  by  the  submission  the 
appointment  of  the  arbitrators 
cannot  be  revoked,  except  with 
the  consent  of  all  the  parties. 
If  the  delay  is  not  fixed,  either 
of  the  parties  may  revoke  the 
submission  when  he  pleases. — 1 
Couchot,  30.— C.  P.  C,  1008. 

1348.  The  submission  be- 
comes inoperative  : 

1.  In  the  case  of  the  death, 
refusal,  withdiavreX  ox  *\Ti«>Q)>X\Vi 
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to  act  of  one  of  the  arbitrators, 
unless  some  elanse  provide 
tiiat  it  shall  ayail  notwithstand- 
ing, or  that  such  arbitrator 
shall  be  replaced  by  another, 
chosen  by  the  parties  or  by  the 
remaining  arbitrator  or  arbit- 
rators, or  otherwise ; 

2.  In  the  case  of  the  decision 
not  being  given  before  the  ex- 
piration of  the  delay  fixed ; 

3.  By  the  failure  to  agree,  if 
the  appointment  of  a  third  ar- 
bitrator has  not  been  provided 
for; 

4.  By  the  mutual  consent  of 
the  parties ; 

5.  By  the  loss  of  the  object 
which  forms  the  subject  of  the 
submission ; 

6.  By  the  extinction  of  the 
obligation  which  formed  the 
subject  of  the  submission. 

7.  By  revocation  in  the  case 
of  the  preceding  article. — Bon- 
nin,  647.— Pot.,  P.  C,  109.— 1 
Cou.,  30.— C.  P.  C,  1012. 

1349'  Arbitrators  cannot 
be  recused,  except  for  reasons 
which  have  arisen  or  have  been 
discovered  since  their  appoint- 
ment.—C.  P.  C,  1014. 

1350.  If  the  arbitrators  fail 
to  agree  and  the  appointment 
of  a  third  arbitrator  has  been 
provided  for,  such  appointment 
is  made  in  conformity  with  the 
submission,  and  the  case  is 
examined  over  again. 

1351'  No  award  of  arbi- 
trators can  be  rendered  when 


there  are  more  than  one,  nnleif 
the  two  named  or  one  of  these 
and  the  third  arbitrator  agree 
upon  each  item  of  the  award. 
—1  Con.,  31. 

1352.  Awards  of  arbitrators 
are  made  out  in  notarial  form, 
or  deposited  with  a  notary,  who 
draws  up  an  authentic  aot  of 
the  deposit,  and  they  mast  be 
given  or  pronounced  to  tiie 
parties,  or  served  upon  them, 
within  the  delay  fixed  by  the 
submission. — Pot.,  P.O.,  109.— 
1  Cou.,  30.— 1  Bomier,  235.— 
C.P.C,  1026. 

1353.  Extra-judicial  awards 
of  arbitrators  can  only  be  exe- 
cuted under  the  authority  of  a 
competent  court,  upon  a  suit 
brought  in  the  ordinary  man- 
ner, to  have  the  party  con- 
demned to  execute  them. 

1354.  [The  court  before 
whom  such  a  suit  is  brought 
may  examine  into  any  grounds 
of  nullity  which  affect  the 
award,  or  into  any  questions  of 
form  which  may  prevent  its  be- 
ing homologated ;  but  it  cannot 
enquire  into  the  merits  of  the 
contestations  ;  nevertheleis, 
when  a  penalty  has  been  stipu- 
lated in  the  submission,  the 
court  may  do  so  whenever  the 
party  contesting  has  paid  or 
tendered  the  amount  of  the 
penalty  either  to  the  party  who 
accepts  the  award  or  into 
court.]— Pot.  P.  C,  110.— 1 
Cou.,  30.— 3  L.C.R.,  p.  482. 
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TITLE    NINTH. 

ISION  OF  LOWER  CANADA  INTO   DISTRICTS   FOR 
THE  ADMINISTRATION  OF  JUSTICE. 


)65*  [Lower  Canada  is 
ded  into  twenty  districts,  in 
manner  set  forth  in  the 
wing  schedule,  the  first 
mn  whereof  contains  the 
e  of  each  district ; —the 
ad    column,    the     places 


which  are  comprised  within  the 
district  j — and  the  third  column, 
the  name  of  the  place  at  or 
near  which  the  sittings  of  the 
superior  court  are  held,  and 
where  the  district  court-house 
and  gaol  are  situated : 


SCHEDULE. 


imes  of 
stricts. 

Places  Comprised. 

Chief-Places. 

ffa 

Counties  of 
Ottawa  and 
Pontiac. 

Village  of  Aylmer. 

treal 

Counties  of 
Hoohelaga, 
Jacques  Cartier, 
Laval, 
Vaudreuil, 
Soulanges, 
Laprairie, 
Chambly, 
Verch^res;  and 

TheCityofMontreaL 

City  of  Montreal. 

ebonne  .. 

Counties  of 
Argenteuil, 
Two  Mountains  and 
Terrebonne. 

Village  of  St.  Scholas- 
tique. 

15 
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Names  of 
Districts. 

Places  Comprised. 

: — Sk 

Chief-Places. 

Joliette 

Counties  of 
L'Assomption, 
Montcalm,  and 
Joliette. 

Town  of  Industrie. 

Richelieu 

Counties  of 
Richelieu, 
Yamaska,  and 
Berthier. 

Town  of  Sorel. 

Three  Rives. 

Counties  of 
Maskinonge, 
St.  Maurice,  (including 
City  of  Three  Rivers.) 
Champlain  and 
Nicolet. 

City  of  Three  Riven. 

Quebec 

Counties  of 
Portneuf, 
Quebec, 
Montmorency, 
Levis, 
Lotbiniiire;  and 

The  City  of  Quebec. 

City  of  Quebec. 

Saguonay 

Counties  of 

Charlevoix,  and 
Saguenay. 

Parish  of  St.  Etienoe 
de  la  Malbaie  or 
Murray  Bay. 

Chicoutimi... 

County  of 
Chicoutimi. 

Chicoutimi. 

GasT)^ 

Counties  of 
Gasp6  and 
Bonaventurc. 

New   Carlisle,  in  tbo 

Co.  of  Bonaventure. 
Perc6,  in  the  County 
of  Gasp^. 

Rimouski 

County  of 
Rimonski. 

Parish  of  St.  Germain 
de  Rimouski. 

Kamourapkn. 

Counties  of 

Kamouraska,  and 
Teraiscouata. 

Parish  of  St.  Louifde 
Kamouraska. 
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nee  of 
tricts. 


magny , 


Places  Comprised. 


ce 


&baska.. 


ranois.. 


»rd. 


racinthe 


ille. 


harnois. 


Counties  of 
L'Islet, 

Montmagny,  and 
Bellechasse. 

Counties  of 
Beauce,  and 
Dorchester. 

Counties  of 
Megan  tic, 
Arthabaska,  and 
Drummond. 

Counties  of   • 
Richmond,     (including 

the     town    of    Sher- 

brooke.) 
Wolfe, 

Compton,  and 
Stanstead. 

Counties  of 
Shefford, 
Missisquoi,  and  Brome. 

Counties  of 
St.  Hyacinthe, 
Bagot,  and 
Rouville. 

Counties  of 
St.  John, 
Napiervillo,  and 
Iberville. 

Counties  of 
Huntingdon, 
Beauhamois,  and 
Chateauguay. 


Chief-Places. 


Village   of  Montma- 


Parish  of  St.  Joseph 
de  la  Beauoe. 


Parish  of  St.  Christo- 
phe  d'Arthabaska. 


Town  of  Sherbrooke. 


Siceetshurgh^  in  the 
township  of  Dun- 
ham. 

City  of  St.  Hyacinthe. 


Town  of  St.  John, 


Town  of  Beauharnois. 


*  38  Vic,  (1875)  c. 
10,  Q. 
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1356.  [If  the  name  of  the 
place  which  is  the  chief-place 
of  a  district  is  changed,  such 
place  nevertheless  continues  to 
be  the  chief-place  under  its 
new  name.  If  the  name  of  such 
place  has  been  changed  since 
the  passing  of  the  Lower  Can- 
ada Judicature  acts  of  1857  and 
1858,  and  is  different  from  that 
mentioned  in  the  above  sched- 
ule, the  chief-place  must  be 
designated  by  the  name  given 
by  such  change.] 

1357.  The  officers  connected 
with  the  .administration  of 
justice  in  each  of  the  new 
districts  created  by  the  Lower 
Canada  Judicature  acts  of  1857 
and  1858,  are  the  same  as  in 
the  old  districts  subsisting  im- 
mediately before  the  time  when 
fiuch  new  districts  were  consti- 


tuted, and  proper  parsons  maj 
in  like  manner  be  appointed  to 
fill  such  offices;  and  all  the 
provisions  of  law  tonohing  siMh 
offices  respectively,  as  well  with 
regard  to  the  seouxity  to  be 
given  by  the  persons  holding 
the  same,  or  tne  appointment 
of  deputies,  as  with  regard  to 
other  matters,  extend  to  the 
like  officers  in  the  new  distrielSt 
subject  always  to  any  provi- 
sions of  any  oUier  aot  then  in 
force.] 

1368.  The  6an;ie««  of  Que- 
bec, as  defined  in  chapter  75  of 
the  consolidated  statutes  for 
Lower  Canada,  is  and  always 
has  been  part  of  the  district  of 
Quebec.  The  banlieue  of  Three 
Rivers  is  and  always  has  bees 
part  of  the  district  of  Three 
'Rivers.] 


FINAL    PEOVTSTONS. 


1359.  The  forms  contained 
in  the  appendix  to  this  code, 
whether  in  connection  with  this 
code  or  with  the  Civil  Code,  or 
others  to  the  same  eflTect,  may 
be  used  in  the  cases  to  which 
they  are  intended  to  apply. 

1360.  The  laws  concerning 
procedure  in  force  at  the  time 
of  the  coming  into  force  of  this 
code,  are  abrogated  : 

1.  In  all  cases  in  which  this 
code    contains    any   provision 


having  expressly  or  impliedly 
that  effect ; 

2.  In  all  cases  in  which  such 
laws  are  contrary  to  or  incon- 
sistent with  any  provision  of 
this  code,  or  in  which  expren 
provision  is  made  by  this  eode 
upon  the  particular  matter  to 
which  such  laws  relate.— Ex- 
cept always  that  as  regards 
proceedings,  matters  and  things 
anterior  to  the  coming  into 
foic^  of  this  code,  and  to  which 
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its  proTisions  could  not  apply 
without  haying  a  retroactive 
effect,  the  proyieions  of  law 
which  without  this  code  would 
apply  to  such  proceedings, 
matters  and  things  remain  in 
force  and  apply  to  them,  and 
this  code  applies  to  them  only 
in  so  far  as  it  coincides  with 
inch  provisions. 

1361.  If  in  any  article  of 
this  code  founded  on  the  laws 
existing  at  the  time  of  its  pro- 
malgation,  there  be  a  difference 


between  the  English  and  French 
texts,  that  version  shall  prevail 
which  is  most  consistent  with 
the  provisions  of  the  existing 
laws  on  which  the  article  is 
founded;  and  if  there  be  any 
such  difference  in  an  article 
changing  the  existing  laws, 
that  version  shall  prevail  which 
is  most  consistent  with  the  in- 
tention of  the  article,  and  the 
ordinary  I'ules  of  legal  inter- 
pretation shall  apply  in  deter- 
mining such  intention. 


END  OP  THE  CODE  OF  CIVIL  PROCEDURE. 


RULES  OF  PRACTICE 


IN    THE 


VARIOUS  COURTS 


HAVING 


CIVIL   JURISDICTION 


IN   THH 


PROVINCE  OF  QUEBEC. 


RULES   OF    PRACTICE 


OF  THE 


SUPERIOR  COURT  FOR  LOWER  CANADA. 


Where  the  following  rules  have  not  been  altered  by  some 
express  provision  of  the  foregoing  Code  of  Civil  Procedure, 
they  are  the  rules  still  in  force  in  the  said  court. 


CHAPTER  I. 

or  THR  OFFICBBS  OF  THK  COURT. 

I.  That  the  queen's  counsel, 
and  barristers,  who  practice  in 
this  court,  do  appear,  when  in 
court,  habited  in  black,  and  in 
such  robes  and  bands  as  are 
worn  by  the  queen's  counsel 
and  barristers  in  Westminster 
Hall,  as  heretofore  hath  been 
used,  and  that  no  queen's 
Qonnsel,  or  barrister,  be  heard 
in  any  cause  who  is  not  so 
habited. 

II.  That  every  attorney  prac- 
tising in  this  court,  do  file,  in 
writing   in    the  office    of    the 

Srothonotary,  an  election  of  his 
omioile,  as  such  attorney,  at 
<om«  place  within  a  mile  of  the 


court  house  at  the  place  where 
he  practises ;  and  that  in  de- 
fault of  his  so  doing,  he  shall 
be  considered  to  have  elected 
his  domicile  as  such  attorney, 
for  all  intents  and  purposes,  in 
the  office  of  the  prothonotary 
at  such  place. —  V,  art.  85,  C. 
C.  P. 

III.  That  the  prothonotary 
of  this  court  do  appear,  when  in 
court,  habited  in  black  and  in 
such  robes  and  bands  as  are 
worn  by  the  prothonotary  in 
Westminster  Hall,  as  heretofore 
hath  been  used;  that  the  sheriff, 
when  in  court,  do  appear  hab- 
ited in  black,  with  his  robe, 
his  wand  of  office  and  sword  as 
heretofore  hath  been  used;  and 
that  the  crier,  when  in  court, 
do  appear  habited  in  black  amd 


234 


RULES   OV  PBACTIOK   8.  C. 


in  each  robe  as  is  worn  by  that 
officer  in  Westminster  Hall. 

IV.  That  the  offices  of  the 
prothonotary  and  of  the  sheriff, 
be  open  on  every  juridical  day 
during  term,  and  also  in  the 
districts  of  Quebec  and  Mon- 
treal, on  every  Monday  being 
a  juridical  day,  from  the  hour 
of  eight  in  the  morning  until 
the  hour  of  six  in  the  after- 
noon ;  and  in  the  districts  of 
Quebec  and  Montreal,  during 
vacation,  Mondays  excepted, 
from  the  hour  of  nine  in  the 
morning  until  the  hour  of  four 
in  the  afternoon  of  every  juri- 
dical day,  and  in  the  districts 
of  Three  Rivers,  St.  Francis, 
and  Gasp^i  during  vacation, 
from  the  hour  of  nine  in  the 
morning  until  noon,  and  from 
the  hour  of  two  to  the  hour  of 
four  in  the  afternoon. 

V.  That  the  sheriff,  the  pro- 
thonotary and  the  crier,  do 
personally  attend  in  court,  in 
their  respective  places,  de  die 
in  diem,  during  each  term  from 
the  opening  until  the  rising  of 
the  court,  and  in  like  manner 
during  all  sittings  of  the  court 
held  in  vacation. 

VI.  That  no  barrister,  or 
attorney,  prothonotary,  sheriff, 
crier,  bailiff,  or  sheriff's  officer, 
shall  be  bail  or  surety  in  any 
action  or  proceedings  cogniz- 
able by  this  court,  or  by  any 
judge  thereof. 

VII.  That  all  orders  and 
rules  for  the  conduct  and  regu- 
lation of  the  sheriff  in  the  exe- 
cution of  his  duty,  shall  extend 
to  the  coroner,  in  all  cases  in 
which  such  duty  shall  be  exe- 
cuted by  him. 


CHAPTER  II. 


GENERAL     ORDERS. 

VIII.  That  the   rules   and 
orders  of  practice  of  this  coort 
shall  be  fairly  entered  by  the 
prothonotary  in  a  book  to  be 
by  him  kept  for  that  purpose; 
and  all  decisions  of  this  court 
on  points  of  practice,  shall  also 
be  entered  by  the  prothonotaxy, 
when  so  directed  by  the  oourty 
in  another  book  to  be  by  him 
kept  for  that  purpose — to  eaoh 
of  which  books  there  shall  be 
an  index,  and  all  practitioners 
of    this     court,    shall    during 
office  hours,  have  access  there- 
to, and  therefrom  be  allowed  to 
take  extracts  and  copies  graUt, 

IX.  That  all  writs  and  other 
practice  forms,  which  are  w 
shall  be  settled  by  this  court, 
shall  in  like  manner  be  fairly 
entered  by  the  prothonotaiy 
in  a  register  to  be  by  him  kept 
for  that  purpose,  to  which  there 
shall  be  an  index,  and  all  prac- 
titioners of  this  oourt  shall  at 
all  times,  during  office  hoars, 
have  access  thereto,  and  there- 
from be  allowed  to  take  ex- 
tracts and  copies  groHs. 

X.  That  every  wilful  breaeb 
of  an  order  or  rule  of  praotiee 
of  this  court  (for  which  no  fine 
or  other  specific  punishment  is 
provided  in  the  body  of  snoh 
rule  or  order)  shall  be  eonsid- 
ered  a  contempt  of  court,  and 
punished  acqordingly. 

XI.  That  in  computations  of 
time  no  fractions  of  a  day  be 
allowed,  nor  shall  any  Sunday 
or  binding  holiday  (Jited'Mi' 
gation)    be     reckoned    unless 
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otherwise  provided  for  by  law. 
—  V.  art.  24,  C.  C.  P. 

XII.  That  whenever  any  de- 
lay shall  expire  on  a  non -juri- 
dical day,  such  delay  shall  be 
enlarged  to  the  next  juridical 
day. — Ibid, 

XIIIo  That  no  paper  of  any 
description  shall  be  received  by 
the  prothonotary,  in  any  cause, 
unless  the  same  be  regularly 
docketed  by  mentioning  the 
title  and  number  of  the  cause, 
the  general  description  of  such 
paper,  and  the  party  filing  the 
same. 


CHAPTER  III. 

or  PROCESS  AD   RESPONDENDUM. 

XIV.  That  a  register  of  all 
and  every  process  ad  respon- 
dendum whatsoever,  issued  from 
this  court,  specifying  the  names 
of  the  parties,  the  amount  de- 
manded, the  cause  of  action, 
and  the  return  day  of  each 
process  respectively,  shall  be 
Kept  by  the  prothonotary,  to 
which  all  persons,  during  office 
hours,  shall  have  access  gratis. 

XV.  That  no  process  ad  res- 
pondendum of  any  description 
shall  issue,  until  an  appearance 
for  the  party  requiring  such 
process,  and  a  proecipe,  for  the 
same,  be  filed  in  the  ofiice  of 
the  prothonotary. —  V.  art.  44, 
C.  C.  P. 

XVI.  That  no  process  ad 
respondendum,  founded  upon 
affidavit,  shall  issue  in  any  suit 
until  the  affidavit  upon  which 
such  process  is  founded  be  filed 
by  the  plaintiff  in  the  office  of 
the  prothonotary. 


CHAPTER  IV. 

OF  CERTIFICATES  OF  SERVICE,  ftC. 

XVII.  That  every  affidavit 
or  certificate  of  service  shall 
particularly  describe  the  man- 
ner, place  and  time  of  service, 
in  letters,  and  also  the  distance, 
from  the  place  of  service,  to  the 
court  house,  at  which  the  party 
is  required  to  appear. — V.  art. 
78,  C.  C.  P. 

XVIII.  That  all  services  on 
the  attorney  of  any  party  be 
made  between  the  hours  of 
nine  a.m.  and  six  p.m.,  from 
the  twenty -first  of  March  to  the 
twenty-first  of  September;  and 
between  the  hours  of  nine  a.m. 
and  five  p.m.,  during  the  re- 
mainder of  the  year. — That 
every  service  of  process  and 
other  service  on  any  party  to  a 
suit  be  made  between  the  hours 
of  eight  in  the  forenoon  and  the 
hour  of  seven  in  the  afternoon. 
— F.  art.  55,  C.  C.  P. 


CHAPTER  V. 

OP  APPEARANCES — AND  OP  BAIL. 

XIX.  That  of  every  appear- 
ance which  shall  be  filed  for  a 
defendant,  a  duplicate  or  certi- 
fied copy  shall  be  served  during 
the  same  day  upon  the  plain- 
tiflF's  attorney. —  V.  art.  83,  C. 
C.  P. 

XX.  That  no  charige  of  at- 
tornies  shall  in  any  case  be 
allowed  without  leave  of  court, 
or  of  a  judge  in  vacation. —  F. 
arts.  200  et  seq.,  C.  G.  P. 
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XXI.  That  an  attorney  who 
shall  appear  for  any  person 
shall  not,  without  leave  of 
conrt,  or  a  judge  in  vacation, 
be  permitted  to  withdraw  from 
the  suit  in  which  he  shall  have 
so  appeared. —  V,  art.  201,  C. 
C.  P. 

XXII.  That  in  every  suit  in 
which  a  party  shall  cease  to 
be  represented  by  attorney  he 
may  be  compelled,  by  rule  of 
court,  to  substitute  an  attorney 
or  an  appearance  in  person  ; 
and  in  default  of  a  plaintiff  so 
doing,  his  action  shall  be  dis- 
missed with  costs,  aauf  d,  ae 
pourvoir — in  default  of  a  de- 
fendant so  doing  it  shall  be 
competent  for  the  plaintiff  to 
proceed  exparte, —  F".  art.  203, 
C.  C.  P. 

XXIII.  That  no  surrender 
of  any  defendant,  by  himself 
or  by  his  bail,  shall  be  valid  or 
effectual,  or  allowed  as  such, 
unless  such  surrender  be  made 
in  open  court,  or  before  one  of 
the  judges  of  this  court  in 
vacation,  nor  unless  the  court 
or  such  judge  before  whom 
such  surrender  shall  be  made, 
shall  have  made  an  entry  or 
minute  of  such  surrender,  and 
shall  have  committed  such  de- 
fendant thereupon  to  the  cus- 
tody of  the  sheriff  in  discharge 
of  such  bail ;  and  in  every  case 
of  surrender  made  before  any 
judge  of  the  court,  the  minute 
of  such  surrender,  shall  forth- 
with be  returned  into  the  office 
of  the  prothonotary,  and  there 
be  filed  of  record,  in  the  suit 
to  which  such  minuto  shall 
relate,  and  a  copy  of  such 
minute  shall,  by  the  protho- 
notaij,  he  delivered  with  such 


defendant  to  the  said  slMilif. — 
F.  art.  831,  C.  C.  P. 


CHAPTER  VI. 

OF  EXHIBITS  AND  COMMX7NI0ATI0V 
OF  PAPERS. 

XXIV.  That  all  paper-writ- 
ings, whereon  any  declaration 
or  other  pleading  is  founded, 
or  duly  certified  copies  of  saoh 
papers,  shall,  with  lists  thereofi 
be  filed,  together  with  such  de- 
claration or  other  pleading  res- 
pectively, and  not  afterwards, 
unless  by  the  special  permii- 
sion  of  the  court ;  and  that  all 
other  paper-writings  which  any 
party  shall  see  fit  to  produce  in 
evidence,  together  with  the 
originals  of  all  actea  aoua  teing 
privi,  copies  of  which  shall 
have  been  filed  as  hereinbefore 
directed,  shall  be  exhibited 
and  filed  with  lists  thereof,  be- 
fore the  enquite  of  the  party 
producing  the  same  be  closed. 
—  V.  arts.  99  et  seq.,  C.  C.  P. 

XXV.  That  every  list  of  ex- 
hibits shall  be  an  index  to  all 
the  exhibits  therewith  filed,  by 
number,  title,  date  and  des- 
cription, under  the  signature 
of  the  attorney  or  party  filing 
such  exhibits,  and  any  exhibit, 
which  shall  not  be  so  mention- 
ed in  such  list,  shall  not  be 
received. — Ibid, 

XXVI.  That  all  delays  to 
plead  shall  be  reckoned  from 
the  day  on  which  the  exhibits, 
in  support  of  the  pleading  to 
be  answered,  shall  have  been 
filed.— K.  art.  103,  C.  C.  P. 
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XXVII.  That  all  parties  to 
a  suit  shall  be  entitled  to  com- 
munication of  all  exhibits  and 
other  paper-writings,  filed  in 
such  suit,  at  the  office  of  the 
prothonotary. —  F.  art.  104,  C. 
C.  P 

XXVIII.  That  of  all  ex- 
hibits or  other  paper-writings 
in  any  cause,  being  copies  of 
actea  authentiques  or  of  papers 
60US  seingprivif  communication 
shall  be  given  on  the  receipt  of 
the  party  indorsed,  dated  and 
signed  upon  the  list  of  exhibits, 
and  such  party  shall  be  entitled 
to  retain  such  copies  in  com- 
munication during  forty-eight 
hours ;  it  being  expressly  pro- 
vided that  no  original  paper- 
writing  shall  be  removed  from 
the  office  of  the  prothonotary 
for  any  cause  whatsoever. 

XXIX.  That  no  exhibit,  in 
any  cause,  shall  be  withdrawn 
pending  such  cause,  or  within 
A  year  and  a  day  from  the  final 
Judgment  in  such  cause,  with- 
out an  order  of  the  court  or  of 
a  judge  in  vacation ;  and  before 
such  exhibit  or  other  paper- 
writing  be  withdrawn,  a  copy 
thereof  (except  of  authentic 
instruments),  certified  by  the 
prothonotary,  shall  be  filed  of 
jrecord,  unless  otherwise  ordered 
by  the  court  or  judge. 


CHAPTER  VII. 

OF   PLBADINGS. 

XXX.  That  whenever  the 
particulars  of  any  demande 
shall  not  be  disclosed  by  the 
declaration,  and  no  bill  of  par- 


ticulars shall  be  therewith  filed, 
no  proceedings  shall  be  had 
upon  such  declaration,  but  the 
same  shall,  upon  the  motion  of 
the  adverse  party,  be  rejected, 
and  thereupon  the  action  of 
the  plaintiff  be  dismissed,  un- 
less it  be  otherwise  ordered  by 
the  court  upon  sufficient  cause 
shewn. —  V.  art.  50,  C.  C.  P. 

XXXI.  That  of  every  plead- 
ing filed  a  certified  copy  shall 
be  served  upon  the  adverse 
party,  and,  until  such  service 
shall  have  been  made,  the 
pleading  shall  not  be  held  to 
have  been  filed. —  V.  art.  462, 
C.  C.  P. 

XXXII.  That  no  exception 
diclinatoire,  p^remptoire  d,  la 
forme  or  dilatoire  be  received 
unless  the  party  offerihg  such 
exception  shall  therewith  de- 
posit in  the  hands  of  the  pro- 
thonotary the  sum  of  two 
pounds  one  shilling  and  eight- 
pence  for  every  such  exception, 
to  answer  the  costs  of  the  ad- 
verse party,  if  such  exception 
be  dismissed  or  withdrawn,  in 
the  proportion  of  eleven  shil- 
lings and  eight-pence  to  the 
prothonotary,  and  one  pound 
ten  shillings  to  the  attorney. — 
F.  art.  112,  C.  C.  P. 

XXXIII.  That  upon  every 
exception  diclinatoircy  piremp- 
toire  ^  la  forme  or  dilatoire  the 
plaintiff  may  move  for  hearing, 
without  an  answer  ;  it  being 
expressly  provided  that  every 
plaintiff,  so  moving  shall  there- 
by, for  the  purpose  of  such 
hearing,  he  held  to  confess  the 
allegations  contained  in  such 
exception. 

XXXIV.  That  in  every  case 
in  which  an  exception  ddclina- 
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toirCf  dilatoire  or  p6remptoire 
b,  la  forme  shall  be  filed,  the 
delay  to  plead  to  the  merits 
shall  be  computed  from  the  day 
on  which  such  exception  shall 
have  been  disposed  of. — F.  art. 
131-3,  C.  C.  P. 

XXXV.  That  with  every 
difenne  au  fonda  en  droit  shall 
be  filed  a  notice  assigning  all 
the  grounds  of  such  difenae  au 
fonda  en  droit ;  it  being  ex- 
pressly ordered  that  no  party 
shall  be  permitted  to  urge  any 
ground,  in  support  of  a  difenae 
au  fonda  en  droit,  not  so  set 
forth  and  particularised  in 
such  notice. —  F.  art.  147,  C.C.P. 

That  every  demurrer  to  a 
plea  or  special  answer,  shall 
contain  an  assignment  of  the 
causes  on  which  that  demurrer 
is  founded.  —  (Promulgated, 
Quebec,  June,  1854.) 

That  it  shall  be  lawful  for  a 
defendant,  by  leave  of  a  judge 
of  this  court,  to  pay  into  court 
the  sum  of  money  which  such 
defendant  acknowledges  to  owe 
to  the  plaintiflf,  and  thereupon, 
unless  the  plaintifif  shall  accept 
thereof  in  full  discharge  of  his 
suit,  the  said  sum  shall  be 
struck  out  of  the  declaration 
and  paid  out  of  court  to  the 
plaintifif;  and  upon  the  trial  of 
the  issue,  the  plaintifif  shall  not 
be  allowed  to  give  evidence  for 
the  sum  so  acknowledged  to  be 
due. — Additional  rule  promul- 
gated, Quebec,  June,  1854. 


CHAPTER   VIII. 

OP  INCIDKNTAL  CROSS  DKMANDS, 
INTERVENTIONS  AND  EVOCA- 
TIONS. 

XXXVI.    That   every    Inci- 


dental cross  demand  shall  be 
filed  at  the  same  time  with  tbt 
plea  to  the  action ;  and  no  such 
incidental  cross  demand  shall 
bo  afterwards  received.  — 11 
art.  152,  C.  C.  P. 

XXXVII.  That  every  inci- 
dental cross  demand  shall  be 
deemed  a  distinct  action,  and 
shall  not  delay  the  proceedings 
of  the  plaintiff. —  V.  art.  152, 
C.  C.  P. 

XXXVIII.  That  every  cans* 
brought  by  evocation  befort 
this  court,  and  in  which  th< 
plaintiff  shall  think  fit  to  file 
another  declaration,  such  plain- 
tiff shall,  within  eight  days 
from  the  allowance  of  snoh 
evocation,  file  such  other  de- 
claration. 

XXXIX.  That  the  rnle0» 
orders  and  delays  prescribed 
by  law,  or  by  this  court,  with 
respect  to  the  pleadings  upon 
demands  in  chief,  shall  in  all 
things  apply  to  and  be  the 
rules,  orders  and  delays,  with 
respect  to  all  pleadings  upon 
incidental  demands,  interven- 
tions  and  causes  brought  before 
the  court  by  evocation. 


CUAPTER    IX. 

OP  ENQUftTES. 

XL.  That  there  shall  b« 
kept  in  the  office  of  the  pro- 
thouotary,  a  roll,  to  be  called 
the  rOle  dea  enqu'tea,  upon 
which  shall  be  inscribed  all 
causes  laid  down  for  the  ad- 
duction of  proof. —  V,  art.  237, 
C.  C.  P. 

XLI.  That  no  proof  shall  be 
aOLd\icft<i\Ti  wv^  contested  can«e 
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anless  two  days  in  term,  or 
eight  days  in  vacation,  shall 
have  intervened  between  the 
notice  of  such  inscription  and 
the  day  appointed  for  the  mak- 
ing of  proof. —  F.  art.  235,  C. 
C.  P. 

XLII.  That  as  soon  as  the 
issues  of  fact  shall  be  perfected 
in  any  cause  in  which  no  issue 
of  law  hath  been  raised,  or,  if 
raised,  hath  been  disposed  of, 
either  party  may  inscribe  the 
cause  upon  the  roll  den  enqui- 
Ua.—V,  art.  234,  C.  C.  P. 

XLIII.  That  if,  on  the  day 
appointed  for  adducing  proof, 
tne  party  bound  to  proceed 
shall  not  appear,  or  appearing 
shall  not  proceed,  or  shew  legal 
cause  for  not  proceeding,  his 
enquite  shall,  upon  the  nppli- 
eation  of  the  adverse  party,  be 
declared  closed,  and  a  day,  if 
necessary,  shall  be  fixed  for  the 
eikqtUte  of  such  adverse  party 
apon  his  application  to  that 
effect.— F.  art.  283,  C.  C.  P. 

XLIV.  That  a  witness  shall 
be  examined  by  one  counsel 
and  no  more,  and  cross-exam- 
ined by  one  counsel  and  no 
more, 

XLV.  That  any  cause  in- 
scribed on  the  roll  dea  enqueten 
shall  remain  thereon,  until  the 
tnquite  in  such  cause  shall 
have  been  declared  closed,  and 
shall  be  held  to  be  continued 
from  day  to  day  without  any 
special  application  to  that 
effect.  Provided  always  that 
if  more  than  one  day  shall 
elapse  without  any  proceeding 
or  application  in  such  cause, 
and  without  the  same  being 
ipecially  continued  to  a  day 
sertain,  no  proceeding  or  ap- 


plication shall  thereafter  be 
taken  or  received  without  notice 
of  .at  least  one  day  to  the  ad- 
verse party. 

XLVI.  That  all  interroga- 
tories to  be  annexed  to  any 
order  or  commission,  in  the  na- 
ture of  a  commission  rogatoire, 
unless  settled  by  consent,  shall 
be  allowed  by  one  of  the  judges. 
—  F.  art.  311,  C.  C.  P. 

XL VII.  That  if  any  such 
order  or  commission  shall  not 
be  returned  on  the  day  ap- 
pointed for  such  return,  (if 
such  there  be),  or  within  a 
reasonable  time  after  the  issu- 
ing thereof,  (if  such  order  or 
commission  be  returnable 
without  delay)  it  shall  be  com- 
petent for  the  parties  to  pro- 
ceed in  such  cause,  as  if  no 
order  or  commission  had  issued, 
unless  good  cause  to  the  con- 
trary be  shewn,  on  motion  to 
that  effect. 

XLVIII.  That  either  party 
shall,  at  any  time,  have  a  right, 
by  application  to  the  court  in 
term,  or  to  a  judge  in  vaca- 
tion, to  cause  the  return  to  any 
order  or  commission  to.  be 
opened,  unless  good  cause  to 
the  contrary  be  shewn;  but  the 
return  to  an  order  or  commis- 
sion, issued  at  t^e  instance  of 
the  defendant,  shall  not  be 
opened  until  the  plaintiff's 
enquSte  be  closed. —  F.  art.  313, 
C.  C.  P. 

XLIX.  That  in  all  cases  in 
which  the  service  of  a  rule  for 
serment  diciaoire  or  for  faita  et 
articles  shall  be  made  within 
the  distance  of  five  leagues 
from  the  court  house,  there 
shall  be  one  intermediate 
juridical  day  belNveeii  V\i«  ^vj 


240 


RULEB  OF  PRACTICB  8.  O. 


of  fiervice  and  the  day  of  return, 
and  when  heyond  that  dintance, 
one  intermediate  juridical  day 
ai  above,  and  also  one  inter- 
mediate juridical  day  for  every 
five  leagues  of  difltance. 

That  a  party  served  with  a 
rule  to  answer  interrogatories 
Upon/at(«  et  articUn,  shall  give 
his  answers  before  the  closing 
of  the  enqu/te  of  the  party  who 
has  obtained  the  rule;  and  that 
no  answers  shall  be  afterwards 
received,  except  by  leave  of  the 
court  obtained  on  a  special  ap- 
plication for  the  same. — {Ad- 
ditioiud  rul*:  promult/atedf  (^Que- 
bec, June,  JK64.) 


CHAPTER  X. 

OK   THK   INB0RI1»TI<)N   OK   CAUSRS 
FOR   IIRAKINQ. 

L.  That  there  bo  kept  in 
the  oflioo  of  the  prothonotary  a 
roll,  to  be  called  the  roll  de 
droit,  upon  which  shall  be 
inscribed  all  causes  forbearing 
upon  any  issue  of  law,  or  upon 
the  merits  or  other  matter. 

LI.  That  no  contested  cause 
shall  bo  heard  upon  any  in- 
scription on  the  roll  de  droit 
unless  two  juridical  days  shall 
have  intervened  between  the 
inscription  and  the  day  ap- 
pointed for  the  hearing. — V. 
art.  UVl  C.  0.  P. 

lill.  That  so  soon  as  anv 
issue  of  law  is  porfootcd  either 
party  niny  insvribo  the  cause 
on  the  rail  lA-  dntit  for  ho:irin^ 
on  such  iitsuo  :  and  if,  on  the 
liuy  Hppoiutvd  tor  the  hearing, 


the  party  by  whom  Booh  law 
issue  hath  been  raised  shall 
not  appear,  and  his  adversaiy 
shall  appear,  the  pleading 
whereby  the  same  hath  been 
raised  shall  be  dismissed  with 
costs.  If  neither  party  be  pre- 
sent the  inscription  shall  be 
discharged. 

LI II.  That  so  soon  as  tht 
enqufte  npon  any  preliminary 
exception  shall  be  closed,  either 
party  may  inscribe  the  sane 
upon  the  roll  de  droit,  tot 
hearing  on  the  merits  of  snth. 
exception,  and  if  on  the  day 
appointed  for  the  hearing 
thereof,  the  party  exoipient 
shall  not  appear,  his  exception 
shall  on  the  application  of  the 
adverse  party  be  dismisied 
with  costs.  If  neither  party 
appear,  the  inscription  shaU 
be  discharged. 

LIV.  That  as  soon  as  the 
enqu6te  in  any  contested  oaase 
shall  be  closed,  either  party 
may  inscribe  such  cause  on  the 
roll  de  droit  for  hearing  on  the 
merits,  and  if,  on  the  day 
appointed  for  the  hearing 
thereof,  the  plaintiff  shall  not 
appear,  his  action  shall  on  the 
application  of  the  adverse  party 
bo  dismissed  with  costs.  IT 
neither  party  appear,  the  in- 
scription shall  be  discharged. 


CHAPTER  XI. 

OF   MOTIONS. 

LV.  That  no  motion  be  re- 
ceived or  hoard  unless  previoni 
notice  thereof,  of  at  least  one 
day,  be  given  to   the  adverse 
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"pBxty,  excepting  the  motions 
wherenpon  side-bar  rules  may 
he  obtained,  and  those  herein- 
After  specially  mentioned. 

LVI.  That  the  parties  shall 
not  be  heard  on  any  rule  unless 
one  day  shall  have  intervened 
between  the  service  of  such 
rule  and  the  day  appointed 
for  the  hearing  thereof. 

LVII.  That  every  motion 
founded  on  special  matter  shall 
contain  the  grounds  on  which 
sneh  motion  is  made,  and  no 
party  shall  be  permitted  to 
urge  any  ground  m  support  of 
«  motion  not  set  forth  in  such 
motion. 

LVIII.  That  the  following 
knotions,  being  motions  of 
oonrse,  may  be  made  and  filed 
in  the  oflSce  of  the  prothonotary, 
and  be  by  him  received,  and 
roles  entered  thereon,  in  the 
same  manner  as  if  made  in 
open  court : — 

1.  For  the  sheriff  to  return  a 
mrit — nwt ; 

2.  For  particulars — niai  ; 

3.  For  security  for  costs,  the 
plaintiff  being  a  person  without 
that  part  of  the  Province,  here- 
toforeLowerCanada,  and  stated 
flo  to  be,  in  the  declaration — 

4.  To  give  security  for  costs 
"-nisi  ; 

5.  For  a  jury  trial — nisi ; 

6.  To  strike  a  cause  from  the 
roll  de  droit  or  roll  des  enqtietes 
— niai  ; 

7.  For  a  reference  to  experu 
— niai  ; 

8.  To  set  aside  or  confirm  a 
report — niai; 

9.  To  pay  money  into  court 
— niai  ; 

10.  To  file  a  retraxit — nisi : 

16 


11.  To  dismiss  for  want  of 
proceedings — niai  ; 

12.  To  discontinue  on  pay- 
ments of  costs — niai; 

13.  For  acta  to  party  that  he 
does  not  contest  an  opposition 
— nisi  ; 

14.  For  a  rule  on  defendant 
for  main  levie  on  such  opposi- 
tion— nisi  ; 

15.  To  homologate  a  report 
of  distribution — nisi  ; 

16.  For  the  sheriff  to  bring 
in  the  body — niai  ; 

LIX.  That  the  following  mo- 
tions may  be  made  and  adjudi- 
cated upon  without  notice  to 
the  adverse  party  : — 

1.  For  judgment  pursuant 
to  confession,  or  to  a  verdict  of 
jury; 

2.  To  defer  or  refer  the  sar- 
ment  d^cisoire  ; 

3.  IPoT /aits  et  articles  ; 

4.  To  obtain  acta  of  the  court. 
LX.  That  a  party  intending 

to  produce  any  afiidavit,  or 
other  paper-writing  in  support 
of  any  motion  or  rule,  shall, 
with  the  notice  of  such  motion, 
or  copy  of  such  rule,  serve  on 
the  opposite  party  copies  of 
the  affidavits,  or  other  paper- 
writings  intended  to  be  pro- 
duced, and  in  default  of  his 
so  doing,  the  opposite  party 
shall  be  entitled  to  delay,  until 
the  next  day,  to  take  communi- 
cation of  such  papers. 

LXI.  That  the  validity  of 
every  report  of  experts  or  award 
of  arbitrators  shall  be  decided 
upon  a  motion,  or  upon  a  rule 
nisi  to  homologate  the  report, 
or  to  set  the  report  aside,  as 
the  case  may  be. —  V.  art.  347, 
C.  C.  P. 

LXII.  That  e^ery   a.-^^V\<i«u- 
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tioD  for  security  for  costs  shall 
be  made  within  four  days  from 
the  appearance  of  the  party 
making  such  application. —  F. 
arts.  120,  128-9, 135,  C.  C.  P. 

LXIII.  That  all  costs  to 
which  in  any  case,  a  party  is 
entitled  upon  a  motion  in  any 
way,  be  asked  for  at  the  time  at 
which  such  motion  is  made  and 
heard,  and  not  afterwards. 


CHAPTER  XII. 

OF    TRIAL    BY    JURY  . 

LXIV.  That  in  every  cause 
wherein  a  trial  by  jury  may  by 
law  be  had,  the  party  desiring 
such  trial  shall  declare  his  op- 
tion, either  by  his  declaration 
or  plea,  or  by  motion  to  be 
made  within  four  days  after  the 
issue  is  perfected  ;  and  after 
the  said  four  days,  either  party 
may  move  for  the  appointment 
of  a  day  for  trial  and  the 
issuing  of  a  venire  faciaB. —  F. 
art.  350,  C.  C.  P. 

LXV.  That  with  every  such 
motion  the  party  shall  be  bound 
to  deposit,  in  the  hands  of  the 
prothonotary,  the  sum  of  five 
pounds  six  shillings  and  eight 
pence,  to  be  distributed  as  fol- 
lows : — To  the  prothonotary  for 
striking  the  jury,  for  the  writ 
of  venire  facias,  for  calling 
and  swearing  the  jury,  and  for 
recording  the  verdict,  twenty 
shillings. — To  the  sheriff  for 
his  services  according  to  the 
tariff,  twenty  shillings. — To  the 
crier,  six  shillings  and  eight 
pence. — And  for  the  jurors, 
the  sum  of  three  pounds,  the 
amount  allowed  by  law. — V. 
art  365,  C,  C.  P. 


LXVI.  That  the  sheriff  shaO 
not  be  bound  to  summon  saok 
jury  until  a  sum  of  nroneybt 
placed  in  his  hands,  suffioient 
to  pay  the  costs  of  snmmoaing 
such  Jury 

LXVII.  That  any  different 
respecting  the  amonnt  of  tht 
sum  to  be  so  deposited  be  de* 
termined  by  one  ot  the  judges. 

LXVIII.  That  it  the  sum  so 
deposited  be  more  than  suffi- 
cient to  pay  such  costs,  the 
surplus  shall  be  returned  to  the 
party  who  deposited  the  same; 
and  if  it  be  insufficient,  the 
balance  shall  be  paid  to  the 
sheriff  before  the  jury  shall  be 
sworn. 

LXIX.  That  the  striking  d 
the  jury  shall  take  place  in  the 
ofGice  of  the  prothonotary .—F. 
art.  367,  C.  C.  P. 

LXX.  Thai  the  party  who 
obtains  an  order  for  a  venire 
facias  shall  give  a  notice  to  the 
opposite  party,  of  at  least  one 
day,  of  the  time  appointed  for 
the  striking  of  the  jury,  bat 
the  want  of  such  notice  shsll 
not  prevent  the  striking  of  the 
jury,  if  the  party  entitled  to 
notice  do  not  object  to  raeh 
want  of  notice. 

LXXI.  That  if  the  attorn^ 
of  either  of  the  parties  meke  ' 
default  to  appear  before  the 
prothonotary  at  the  time  v^ 
pointed  for  the  striking  of  the 
jury;  or  appearing,  shall  refuse 
to  strike  out  from  the  list  of 
jurors,  in  such  cause,  the 
names  of  twelve,  or  of  any  les- 
ser number  of  such  jurors,  the 
prothonotary,  in  the  absenee, 
or  on  the  refusal  of  sueh  attor- 
ney, shall  strike  out  of  thesaUl 
^  list  of  jurors,  twelre  on  behalf 
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of  the  party  of  such  attorney,  LXXIV.  That  in  every  case 

in  the  manner  directed  by  law,  in  which  a  jury  shall  be  sworn, 

or  such  lesser  number  as  the  and  the  plaintiff  in  such  cause 

attorney  shall  refuse  or  neglect  shall  choose  at  any  time  before 

to  strike  out. —  F.  art,  370,  C.  the  verdict  of  such  jury  shall 

C.  P.  be  given,  to  become  non-sait, 

LXXII.  That  in  every  case  and    for    that    purpose    shall 

in  which  a  trial  by  jury  shall  withdraw  from  the  court,  such 

be  ordered,  two  days  at  least  plaintiff  shall  be  called,  and 

before  the  day  appointed  for  not  appearing,  the   default  of 

such   trial,  /ac/um«    or  paper  such  plain  tiff  shall  be  recorded, 

books  containing  a  statement  and  judgment  of  non-suit  shall 

of  the  facts  to  be  proved  and  thereupon  be   entered  in  due 

of  the  authorities  in  support  of  course,  dismissing  such  plain- 

the  demand  and  of  the  defence,  tiff  sauf  h  ee  pourvoir,  with 

be    delivered    by    the  parties  costs  to  the  defendant. —  T.  art. 

respectively,  sealed  up,  to  the  395,  C.  G.  P. 
prothonotary,   to    be    by  him 

forthwith     delivered     to    the  LXXV.  That  a   motion  for 

judge  whose  duty  it  may  be  judgment  upon  a  verdict  shall 

to  preside  at  the  trial  of  such  not  be   made  until    after   the 

case. —  V.  art.  3**^,  C.  C.  P.  expiration  of  four  days  in  term, 

LXXIII.  That  so  soon  as  the  ^ro™  the  day  on  which  such 

venire  facias  shall  be  returned,  verdict  shall  be  recorded.— F. 

tbe  parties  shall  be  called,  and  ^^'t*  421,  C.  C.  P. 

if  neither  party  shall  appear,  ^XXVI    That  every  motion 

the  jury    shall    be    forthwith  ^^^  ^  ^^^  ^^j^l    after  verdict, 

discharged  ;  but  if  the  plaintiff  ^^  ^^^^  ^^  ^^  j,^^^^^  ^^^  ^^^^^^ 

shall  appear  and  the  defend-  ^        j^  ^^^^    ^^^^    ^^^^^  ^^^ 

ant,  being  so  called,  shall  not  day  on  which  such  verdict  shall 

appear,  the  default  of  such  de-  be  recorded.- F.    art.  423,  C. 

fondant  shall  be  recorded,  and  q  p 
thereupon  the  evidence  of  the 

plaintiff  shall  be  heard  expartCy  LXXVII.  That  every  motion 
the  verdict  of  the  jury  taken  in  arrest  of  judgment  after 
thereon,  and  judgment  entered  verdict,  be  made  on  or  before 
as  to  law  and  justice  shall  ap-  the  expiration  of  the  fourth 
pertain.  And  if  the  defendant  day  in  term,  next  after  the  day 
being  so  called  shall  appear,  on  which  such  verdict  ^hall  be 
and  the  plaintiff,  being  called,  recorded ;  except  when  a  mo- 
shall  not  appear,  the  default  of  tion  for  a  new  trial  shall  have 
Buoh  plaintiff  shall  be  record-  been  made,  in  which  case  such 
ed  and  judgment  of  non-suit  motion  in  arrest  of  judgment 
thereupon  entered  in  due  shall  be  made  on  the  second 
coarse,  dismissing  such  plain-  day  next  after  the  day  on 
tifF,  9auf  h  86  pourvoir,  with  which  such  motion  for  a  new 
eoststothe  defendant. —  F.  art.  trial,  shall  have  been  disposed 
3«4,  C.  C.  P.  of  —  F.  art.  424,  G.  Vi.^. 
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CHAPTER  XIII. 

OPPOSITIONS   AND   EXECUTIONS. 

LXXVIII.  That  no  writ  of 
execution  shall  issue  until  a 
praecipe  for  such  writ  be  filed 
in  the  oflSce  of  the  prothono- 
tary,  and  that  every  such  writ 
be  endorsed  or  signed  by  the 
attorney  or  person  by  whom 
such  writ  shall  be  so  sued  out. 
—  F.  art.  545,  C.  C.  P. 

LXXIX.  That  a  register  of 
all  writs  of  execution  issued 
from  this  court,  specifying  the 
description  of  each  writ,  the 
parties  to  the  cause  in  which  it 
issues,  the  number  of  such 
cause,  the  name  of  the  attorney 
or  person  by  whom  such  writ 
shall  be  sued  out,  the  amount 
to  be  levied  by  virtue  thereof, 
the  cause  of  action,  the  date 
of  the  judgment  on  which  such 
writ  shall  be  founded,  the  day 
on  which  such  writ  shall  issue, 
and  the  return  day  thereof,  be 
made  and  kept  by  the  protho- 
notary  in  his  office,  to  which  all 
persons  shall  at  all  times,  dur- 
ing office  hours,  have  access 
gratU,—  V.  art.  718,  C.  C.  P. 

LXXX.  That  to  all  opposi- 
tions a/in  d*annullerf  afin  de 
char  ye  or  ajin  de  distraire,  there 
shall  be  annexed  an  affidavit 
in  the  form  following: — 

**  Lower  Canada,  )  In  the  Su- 
District  of .  J  perior  court 

Plaintiff  ; 

Dependant  ; 

A.B.,  of being   duly  sworn, 

doth  depose  and  say  that  the 

facts  articulated  and  set  forth 

in  the  annexed  opposition  aJin, 


d ,  and  each  and  every  of 

them  is  atid  are  true ;  and  that 
the  said  opposition  is  not  mad« 
with  any  intent  unjustly  to  re- 
tard or  delay  the  sale  of  the 
whole,  or  any  part  of  the  (mo«- 
able  or  immovable)  property, 
seized  by  virtue  of  the  writ  or 
writs  of  execution  in  this  cause 
issued,  but  that  the  same  is 
made  in  good  faith  for  the  sole 
purpose  of  obtaining  j  ustioe.  - 

"Sworn  before   me    at 1 

this day  of one  thou- 
sand eight  hundred  and ." 

—  r.  art.  661,  C.  C.  P. 

LXXXI.  And  any  opposltioQ 
to  which  an  affidavit  in  form 
aforesaid  shall  not  be  annexed, 
shall  not  delay  the  execution  of 
any  writ  oi fieri faciaa  or  veiuU' 
tioni  exponat  issued  in  any 
cause ;  and  notwithstanding 
the  service  or  filing  of  any  saeh 
opposition,  the  sheriff  shall  in 
such  cause,  proceed  to  the  doe 
execution  of  such  writ  in  like 
manner  as  if  no  opposition  had 
been  borved  or  filed.  It  being 
nevertheless  provided  that  all. 
such  oppositions  shall  be  re- 
turned into  this  court  with  sack 
writ. — Ibid, 

LXXXII.  That  in  all  cbmi 
of  opposition  afin  de  diatravre 
or  afin  de  charge,  founded  upon 
title,  it  shall  not  be  necessary 
to  annex  to  such  opposition 
any  affidavit  in  support  of  the 
same. 

LXXX  III.  That  every  op- 
position afin  de  conaerver  be 
filed,  on  or  before  the  sixth  day 
next  after  the  return  day  men- 
tioned in  the  writ  of  execution, 
under  which  the  moneys  claimed 
by  such  opposition  shall  have 
\\)e©iv  \eV\^^*,  ^xQiVv^^d  that  in 
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case  the  eaid  writ  be  returned 
into  the  office  of  the  prothono- 
tary  on  a  day  subsequent  to  the 
said  return  day,  such  opposi- 
tion may  be  filed  on  or  before 
the  sixth  day  next  after  the 
day  on  which  such  execution 
■hall  be  so  actually  returned. 
And  no  opposition  shall  be 
afterwards  received,  unless 
upon  sufficient  cause  shewn, 
and  upon  such  terms  as  the 
court  shall  adjudge. —  V.  art. 
730,  C.  C.  P. 

Jn  the  districts  of  Three 
JUverSf  St,  Francis ,  Gasp^,  Ot- 
tawa and  Kamouraska,  the 
following  rule  prevailed  be- 
fore the  promulgation  of  the 
Code:  —  That  every  opposi- 
tion afin  de  conserver  be  filed 
on  or  before  the  second  day 
next  after  the  return  day  men- 
tioned in  the  writ  of  execu- 
tion under  which  the  moneys 
claimed  by  such  opposition 
shall  have  been  levied.  Pro- 
Tided  that  in  case  the  said  writ 
be  returned  in  the  office  of  the 
prothonotary  on  a  day  subse- 
quent to  the  said  return  day 
such  opposition  may  be  filed  on 
or  before  the  second  day  next 
after  the  day  on  which  such  ex- 
ecution shall  be  so  actually 
retnmed.  And  no  opposition 
shall  be  afterwards  received, 
nnless  upon  sufficient  cause 
shown,  and  upon  such  terms  as 
the  court  shall  adjudge. 

LXXXIV.  That  in  every 
ease  wherein  the  plaintiff  shall 
declare  that  he  does  not  intend 
to  contest  an  opposition  afin 
d'annidlerf  afin  de  distraire  or 
afin  de  charge,  the  opposant 
shall  be  entitled  to  judgment 
of  main  Icoie,  without  proof: 


provided  that  the  defendant, 
upon  the  service  of  a  rule  nisi 
to  that  effect,  shall  not  shew 
cause  to  the  contrary,  or  de- 
clare that  he  intends  to  contest 
such  opposition. 

LXXXV.  That  the  rules, 
orders  an^  delays,  prescribed 
by  law  or  by  this  court,  with 
respect  to  pleadings,  enquites 
and  hearings  upon  demands 
in  chief,  shall  be  the  rules, 
orders  and  delays,  with  respect 
to  all  pleadings,  enquites  and 
hearings  upon  oppositions  of 
every  description. 

LXXXVI.  That  a  register 
of  all  writs  of  execution,  and 
of  all  oppositions  filed  in  the 
office  of  the  sheriff,  containing 
a  full  description  of  such  writs 
and  oppositions,  and  of  all 
proceedings  and  matters  rela- 
ting thereto,  be  made  and  kept 
by  the  said  sheriff  in  his  office,  to 
which  all  persons  shall,  at  all 
times  during  office  hours,  have 
access  gratis. —  V.  art.  718,  C. 
C.  P. 

LXXXVII.  That  any  op- 
position, made  without  the 
ministry  of  an  attorney  of  this 
court,  which  shall  not  contain 
an  election  of  domicile  on  the 
part  of  the  opposant,  at  some 
dwelling-house  within  one  mile 
from  the  court  house,  shall  not 
be  received  or  filed. —  V,  art. 
583,  722,  C.  C.  P. 

LXXXVIII.  That  every  op- 
position shall  contain  the  moy^ 
ens  upon  which  the  same  is 
founded,  and  that  no  other 
moyens  d* opposition  shall  there-* 
after  be  received  or  filed. 

LXXXIX.  That  with  every 
opposition  afin  de  connerver, 
shall  be  filed  aVV  \.Vv«  «i\v\\3\\& 
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in  support  thereof,  with  a  list 
of  such  exhibits. 

XC.  That  within  twelve 
days  after  the  return  day  of  any 
writ  of  execution,  and  after  the 
sherifiF's  re  turn,  there  to,  certify  7 
ing  that  there  are  moneys  in  his 
hands  subject  to  the^rder  of  the 
court,  the  prothonotary  shall 
prepare  and  file  a  report  of  dis- 
tribution.—F.  art.  724,  C.  C. 
P. 

In  the  diatricta  of  Three 
Riverts,  St.  FranciSf  Oaapif  Ot- 
tawa and  Kamouraska,  the  fol- 
lowing rule  prevailed  before  the 
promulgation  of  the  Code  of 
Civil  Procedure  .-—That  within 
four  days  after  the  return  day 
of  any  writ  of  execution,  and 
after  the  sherifiTs  return  there- 
of, certifying  that  there  are 
moneys  in  his  hands  subject  to 
the  order  of  the  court,  the  pro- 
thonotary shall  prepare  and 
file  a  report  of  distribution  or 
of  collocation. 

XCI.  That  the  prothonotary 
shall  prepare  a  list  of  all  such 
reports  filed,  nnd  that  such  list 
shall  be  posted  up  in  some  con- 
picuous  place  in  the  ofilce  of 
the  prothonotary. 

XCII.  That  any  party  in- 
tending to  contest  such  report 
shall  file  his  contestation  at  the 
oflBce  of  the  prothonotary,  on  or 
before  the  expiration  of  eight 
days  next  after  the  filing  of 
such  report;  provided  always, 
that  if  the  report  of  distribution 
be  filed  on  any  day  other  than 
a  Monday,  the  delay  for  filing 
the  contestation  shall  be  com- 
puted from  the  Monday  next 
following  the  day  on  which 
such  report  shall  have  been 
med.-.  V.  art.  742,  C.  C.  P. 


In  the  dUtrida  of  Tkrte 
Rivera f  St.  Francis,  Oaapi,  (k- 
tawa  and  Kamouraska,  .the  ffU- 
lowing  rule^prevailed  before  the 
promulgation  'of  the  Code  oj 
Civil  Procedure  .'—That  any 
party  intending  to.conteflt  s^aeh 
report  shall  file  his  contestation 
(after  a  copy  thereof  has  been 
served  on  the  interested  party) 
at  the  office  of  the  prothonotaiy 
on  or  before  the  expiration  of 
two  days  next  after  the  filing 
of  such  report. 

XCIII.  That  immediatolj 
after  the  delay  for  filing 
such  contestation  shall  hare 
expired,  if  no  contestation  haa 
been  filed,  the  plaintiff,  may 
move  that  the  said  report  b« 
homologated  with  costs  :  and  if 
the  plaintiff  omit  to  make  soeh 
motion,  on  the  Juridioal  day 
next  following  the  expiration  of 
the  delay  for  the  filing  of  oon- 
testations,  any  other  party 
collocated  may  make  such  mo- 
tion.—F.  art.  749,  C.  C.  P. 
—  (^Suhsequent  promulgation, 
June,  1854.)— That  immediate- 
ly after  the  delay  for  filing  a 
contestation  to  a  report  of  dit* 
tribution  shall  have  expired,  if 
no  contestation  has  been  filed, 
the  plaintiff  may  give  notice 
that  he  will  move  on  the  first 
juridical  day  of  the  ensuing 
term,  that  the  said  report 
be  homologated  with  oostii 
and  if  the  plaintiff  omit  to 
give  such  notice  on  the  juri- 
dical day  next  following  the 
expiration  of  the  delay  for  the 
filing  of  contestation,  any  other 
party  collocated  may  give  such 
notice. — That  the  said  notice 
shall  not  bo  served  on  the  part- 
ies :  but  that  the  same  shall  be 
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posted  in  the  prothonotftry's 
office,  ftt  least  fear  days. — Ibid. 
XCIV.  That  the  rule  ob- 
tained for  the  homologation  of 
such  report  shall  not  be  served 
on  the  parties,  bat  that  the 
same   shall  be   posted  in  the 

{»rothonotary's  office,  as  hereto- 
ore,  at  least  four  days. — Ibid. 
In    the     districts     of     Three 
Rivera,  St,  Francis,  Gaspl,  Ot- 
tawa and  Kamouraska,  the  fol- 
lowing rule  prevailed  before  the 
promulgation   of   the    Code   of 
Civil   Procedure  : —  That    the 
rule  obtained  for  the  homolo- 
gation of  any  report  or  partial 
report  shall  not  be   served  on 
the  parties,  bat  that  the  same 
shall  be  posted  ap  by  a  bailiflf 
of   the    coart  in    the   protho- 
notary's  office,    at    least   one 
Juridical  day. 

XCV.  That  in  every  case  in 
which  a  report  of  distribution 
shall  be  made  and  filed  by  the 
prothonotary,  and  a  contesta- 
tion of  such  report  or  of  any 
claim  or  opposition  on  which 
such  report  shall  be  founded, 
shall  be  made  and  filed,  such 
report,  upon  motion  to  be  made 
as  hereinafter  mentioned,  shall 
be  confirmed  and  homologated, 
as  to  all  uncontested  claims  and 
oppositions  which  shall  precede 
in  rank  the  claim  or  opposition 
which,  by  such  contestation, 
shall  be  contested,  and  as  to 
all  other  uncontested  claims  or 
oppositions  (if  any  thoro  shall 
be)  which  cannot  be  affecr<*u  by 
such  contestation ;  and  judg- 
ment according  to  such  report, 
in  80  far  as  the  same  shall  he 
so  confirmed  and  homologated, 
shall  be  entered  ap  and  record- 
ed,  unless   cause   to  tlie  con- 


trary shall  be  shewn.    It  being 
hereby  provided  that  the  rule 
for  such  partial  homologation 
shall  not  be   served  upon  the 
parties,  but  that  the  same  be 
publicly  affixed  in  the  office  of 
the  prothonotary  at  least  four 
days.     And  that  the  plaintiff 
shall  have  an  exclusive  right  to 
move  for  the  partial  homologa- 
tion of  such  report  during  the 
juridical  day  next  following  the 
expiration  of  the  delay  for  the 
filing  of  contestations ;   and  if 
the  plaintiff  omit  to  move  for 
the  partial  homologation  of  the 
report,  within  the  said  juridical 
day,   immediately    thereafter, 
any  party  collocated  may  move 
for  such  ])artial  homologation. 
XCVI.    That    none    of    the 
delay{^  hereinbefore  mentioned 
with  respect  to  oppositions  afin 
de  coimerver,    and    reports    of 
collocation     and     distribution, 
shall  be  held  to  run  during  the 
month  of  August. —  V.  art.  1 ,  C. 
C.  P. 


CHAPTER  XIV. 

XCVII.  That  any  party 
requiring  a  notice  of  an  appli- 
cation for  a  confirmation  of 
title  shall  demand  the  same  by 
a  praecipe. —  V»  art.  950,  p.  ft 
seq.,  C  C.  P. 


CHAPTER  XV. 

SAISIK-ARRKT    AKTRU   JUDUMKNT. 

XCVIII.  That  any  party 
intending  to  contest  the  decla- 
ration of  a  tiers  saisi,  shall 
file  his  contestation  within 
eight  days  from  the  m«.VLVu^  ^t 
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the  declaration  of  the  tiera 
aaxHi,  if  the  attachment  be  an 
attachment  after  judgment; 
and  if  the  attachment  be  an 
attachment  before  judgment, 
then  within. eight  days  from 
the  rendering  of  the  judgment 
in  the  original  cause. —  V,  art. 
626,  C.  C.  P. 

XCIX.  That  the  rules,  or- 
ders and  delays  prescribed  by 
law  or  by  this  court  with 
respect  to  pleadings,  enqueten, 
and  hearings  upon  demands  in 
chief,  shall  be  the  rules,  orders 
and  delays  with  respect  to  all 
pleadings,  enquetea,  and  hear- 
ings upon  the  contestation  of 
the  declaration  of  any  tiera 
aaiaie.^V,  art.  627,  C.  C.  P. 


CHAPTER  XVI. 

INSCRIPTIONS    KN   PAUX. 

C.  A  party  desirous  of  ins- 
cribing en  faux  against  an  ex- 
hibit filed  shall,  by  motion 
addressed  to  the  court,  pray 
leave  so  to  do. —  V.  art.  161,  C. 
C.  P. 

CI.  The  motion  for  leave  to 
inscribe  en  faux  shall  be  signed 
by  the  party  in  whose  name  it 
is  made,  or  by  an  attorney 
specially  authorized  so  to  do, 
and  an  authenticated  copy  of 
the  power  of  attorney  given 
shall  be  filed  with  the  said  mo- 
tion.— (^Subsequent  promulga- 
tion, June,  1854.) — That  a  mo- 
tion for  leave  to  inscribe  en 
faux  against  an  exhibit  filed, 
shall  be  made  within  four  days 
of  the  filing  of  the  exhibit,  and 
not  afterwards,  unless  allowed 
on  special  application  for  the 
same. — Ibid, .., 


CII.  The  party  filing  snoh 
exhibit  shall,  within  a  delay  to 
be  prescribed  by  the  court,  on 
motion  of  the  plaintiff  en /a«x, 
declare  in  writing  whether  he 
intend  to  avail  himself  of  saeh 
exhibit  in  support  of  the  alle- 
gations set  forth  in  his  plead- 
ing.—T.  art.  165,  C.  C.  P. 

CIII.  Should  the  party  filing 
such  exhibit  omit  to  make  suoh 
declaration  in  writing,  signed 
by  himself,  or  by  his  attorney 
ad  litea,  within  the  time  pre- 
scribed, the  said  exhibit  shall, 
by  order  of  the  court,  on  the 
motion  of  the  plaintiff  enfavt, 
be  taken  off  the  files  of  the 
court,  and  shall  thereafter  be 
held  and  considered  to  all  in- 
tents and  purposes,  to  hafe 
been  withdrawn  by  the  party 
who  filed  the  same. —  Ff  art 
1C6,  C.  C.  P. 

CIV.  If  the  defendant  e» 
faux  declare  that  he  does  not 
intend  to  avail  himself  of  soeh 
exhibit  in  support  of  his  alle- 
gations, the  said  exhibit  shall 
be  taken  off  the  files  of  the 
court,  and  shall  be  held  and 
considered,  to  all  intents  and 
purposes,  to  have  been  with- 
drawn by  the  party  who  files 
the  same. — Ibia. 

C  V.  If  the  defendant  en  faux 
declare  his  intention  to  avail 
himself  of  such  exhibit  for  the 
purposes  aforesaid,  he  shall  file 
the  minute  thereof,  if  there  be 
a  minute,  in  the  office  of  the 
prothonotary,  within  such  time 
as  shall  be  prescribed  by  the 
court,  and  in  default  of  so  do- 
ing, the  said  exhibit  shall,  on 
motion  of  the  plaintiff  en  faux, 
be  taken  off  the  files  of  the 
court,  and  held  and  considered. 
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ntents  and  purposes,  to 
•en  withdrawn  by  the 
rho  filed  the  same. —  F. 


•  C/«  t/»  *  • 


Two  days  after  the 
r  en  faux  shall  have 
tified  of  the  filing  of  the 
nute  at  the  oflSce  of  the 
rothonotary,  the  said 
r  shall  file,  under  his 
^nature  or  that  of  his 
y  ad  litea,  his  inscrip- 
faux,  containing  all  the 
defaux,  a  copy  whereof 
•  served  on  the  attorney 
idverse  party. — Altered 
J.  V.  art.  170,  C.  C.  P. 
.  If  the  said  plaintiff 
to  do,  the  leave  granted 
o  inscribe  en  faux  shall, 
on  of  the  adverse  party, 
.side,  and  the  plaintiff 
•riginal  demand  allowed 
)ed  as  if  leave  to  in- 
en  faux  had  not  been 

,m 

I*  When  the  moyena  de 
re  filed,  the  defendant 
may  move  that  the  said 
be  declared  irrelevant 
ladmissible,  on  which 
it  shall  be  competent  to 
rt,  if  it  reject  the  same, 
ire  the  mo  yens  defaux 
t  and  admissible,  and 
'  the  defendant  en  faux 
is  plea  thereto  within  a 
lelay,  to  be  computed 
e  day  of  the  making  of 
z^s-verbal  next  herein- 
entioned. 

That  immediately  after 
lering  of  the  said  judg- 
)clariDg  the  moyena  de 
levant  and  admissible, 
.intiff  or  defendant  en 
\j  move  that  a  procks- 
descriptive  of  the  ex- 


hibit filed,  be  made  in  the  pre- 
sence of  the  adverse  party,  or 
his  attorney  ad  lite*, 

ex.  If  the  defendant  en  faux 
omit  to  file  his  plea,  as  ordered, 
the  plaintiff  en  faux  shall  be 
allowed  to  proceed  ex  parte, 

CXI.  The  plaintiff  en  faux 
may,  within  two  days  from  the 
day  of  the  filing  of  such  plea, 
file  a  special  answer  thereto,  if 
he  think  fit. 

GXII.  Either  party  may 
inscribe  the  cause  on  the  roll 
d'enquite  for  the  adduction  of 
evidence. 

GXIII.  The  enquHe  being 
closed,  either  party  may  in- 
scribe the  cause  for  final  hear- 
ing. 

CXIV.  The  cause  being  in- 
scribed on  the  roll  d*enqufte; 
and  subsequently  on  the  roll 
de  droit f  the  proceedings  there- 
on shall  be  regulated  by  the 
orders  and  rules  of  practice  of 
this  court. —  V.  art.  172,  C.  C. 
P. 

Quebec,  17th  Dec,  1850."* 

(Signed,) 

Ed.  Bowen,  Chief  Justice,  S.C^ 

Chs.  D.  Day,  J.  S.  C. 

G.  Vanprlsox,  J.  S.  C. 

Charles  Mondelet,  J.  S.  C. 

E.  Bacquet,  J.  S.  C. 

J.  Duval,  J.  S.  C. 

W.  C.  Mbsedith,  J.  S.  C. 

Tariffs  in  cases  under  $200  *a(' 
Montreal, 

It  is  ordered  that  in  all  suits 
in  which  the  sum  or  the  value; 
of  the  thing  demanded  amount^! 
to  or  exceeds  $100  but  does  not 
exceed  $200,  to  be  instituted  ixk 
the  Superior  Couit  \xxl^«x  ^}GL^ 
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statute  of  the  Province  of 
Quebec,  passed  in  the  thirty- 
fourth  year  of  Her  Majesty's 
reign,  intituled  "  An  Act  to 
amend  certain  articles  of  the 
Code  of  Civil  Procedure,  re- 
specting the  practice  of  the 
Superior  and  Circuit  Courts," 
the  fees  to  be  allowed  to  the 
counsel,  advocates  and  attor- 
neys engaged  in  the  said  suits 
and  also  to  the  bailiff's  em- 
ployed therein,  shall  be  the 
same  as  according  to  the  tariff 
DOW  in  force,  are  allowed,  in 
actions  of  the  same  class  in 
the  Circuit  Court,  which  said 
tariffs,  in  the  particulars 
aforesaid,  are  hereby  adopted 
and  made  tariffs  of  the  Super- 
ior Court,  applicable  to  the 
cases  aforesaid. 

December,  1870. 

Fuctuma  on  Jury  Trialts. 

It  is  ordered  that  in  all  cases 
in  which  the  fact  or  facts  to  be 
enquired  into  by  a  jury,  is  or 
are,  assigned  under  the  352nd 
article  of  the  Code  of  Civil 
Procedure,  the  party  making 
option  of  a  trial  by  jury  do  file 
with  his  factum  or  case  25 
printed  copies  of  the  assign- 
ment of  facts  of  which  copies 
the  prothonotary  or  clerk  shall 
distribute  twelve  copies  to  the 
jury,  and  the  expense  of 
printing  said  assignment  shall 
in  the  discretion  of  the  Court 
or  Judge  form  a  portion  of  the 
costs  in  the  case. 
Montreal,  29th  April,  1871. 

Cases   not    to    he  inncrtbed  till 
records  complete. 

The  prothonotary    shall  not 


gut  any  case  upon  the  roll  for 
earing  on  the  merits  with- 
out having  first  ascertained 
whether  the  record  is  completSy 
and  for  this  purpose  the  inscrip- 
tion must  be  filed  at  the  pro- 
thonotary's  office  at  least  one 
clear  day  before  that  fixed  for 
the  hearing. 

This  rule  is  to  Be  posted  ii 
the  prothonotary 's  office. 

Montreal,  30th  Sept.,  1873. 

Stenographers*  feet. 

Having  taken  into  consider- 
ation the  representations  made 
by  the  Bar  in  respect  to  tht 
amount  charged  by  the  steno- 
graphers employed  in  this 
Court.  We  the  nndersigned 
judges  of  the  Superior  Conrt 
do  fix  and  establish  the  amount 
to  be  paid  to  said  stenograph- 
ers at  the  sum  of  twenty  oenU 
per  hundred  words  for  the 
taking  of  the  notes  of  evidentfi 
in  cases  before  said  Court. 
Montreal,  31st  Oct.,  1878. 

(Signed,)  F.  G .  Johnsok,  J. 
R.  Mackay,  J.S.C. 
F.  W.  Torrance,  J. 
H.  R.  Rainvilli,  J. 
A.  C.  Papineau,  J. 
L.  A.  Jktte,  J. 

Sittings  op  thb  Suprriob 
Court  at  Montreal. 

order  in  council. 

Canada      ^ 
Province  of  >    Ed.  CARON. 
Quebec.      ) 

(L.  S.)  Victoria  by  the gTMt 
of  aod,  of  the  United  King- 
dom of  Oreat  Britain  and 
Ireland,  Queen,  defender  of  the 
Faith,  etc. 


L.  Rngglai  Chni 


Whan 


ITtlll 


■athorit;  of 

eight  of  the  consulidated  sta't- 

atae  for  Lower  Canada  we  have 

thought  fit  to  Changs  the  time 

for  holding  the  superior  court. 

In    and     tor     tha    district    o( 

Montrsal. 

Now  know  je,  that  we  have 
ordered  and  decreed,  and  w« 
do  hereby  order  and  decree, 
th&t  the  BDperior  court,  in  and 
for  the  district  of  Montreal, 
shall  from  and  after  the  Jlr.t 
dajr  of  the    month   of  October 


enth  day  of  II 


a  after 

month  of 
twentieth  da;  of  the  month  of 
April;  from  the  Jir.l  day  of 
H»7  to  the  thirteenth  da;  of 
the  month  of  June,  and  from 
the  Jiril  da;  of  the  month  of 
September,  to  the  twentieth 
day  of  the  month  of  Decern  her, 
these  da;a  included. 

Of     all     which     our    loring 
■ubjecti,  and  all  other 


thea. 


aa;    oon 


of  Quebec  to  be  hereunto 
•fflied,  witnegi, onr  Trmty  nnd 
well  Beloved  the  IloDOrsbte 
RiiU  Sdomrd  Carm,  Liauteu- 


it  QoTemor  of 
IT  eUy'of'qoe'l 


Lord  one  thousand  eight  bnn- 
dred  and  aoTent;-flve,  and  in 
the  thirty-ninth  ;Bar  of  our 
reign. 

(By  .lommandil 
C.  B.  DkBOUCHBRVILLE, 

Secretary. 


iroo/  tmrf  hearing  at  Ike  mme 

ctpl  the  dagi  appointed  for 
litlinga  in  rcviem  nad  the  ikrar 
la«t  juridii^al    dagi    0/    taeh 


'diocto. 


•rill  «■ 


IS  tkt  I 


ond  iJi'Di 


for  the  hearing  «/.,ar»««n 
z  meril,  in  ca.c  i«  tcAicA  Ike 
gufic  hat  bcTH  undtr  Ihe  aid 

.dike  three  latl  juridical  dan 
of  each  monlh. 


3.   The 


•rill  t. 


1  the 


third  divi 

prolhonalary't  .iffiei  for  all 
tter,  of  chamber,  a„d  prac- 
;  hnl  on  Salurdas»  no  cnx. 
I   be  heard  there  except  in 


.   Thet 


•rill  c. 
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5.  The  caset  for  proof  and 
hearing  at  the  same  time  will 
he  inscribed  for  such  day  as 
may  be  fixed  by  a  judge  in  each 
ease  as  now  practised, 

6.  In  the  third  division 
(chambers  and  practice')  ordin- 
ary chamber  matters  will  be 
taken  at  half-past  ten  a.m. 
At  eleven  a.m.  the  motions  of 
practice  (as  formerly  made  in 


the  practice  court)  wiU  be 
called  ;  the  default  and  ex  parte 
cases f  rules  and  law  hearings; 
again,  after  them,  ordiwtry 
chamber  matters  uniU  two  p.m. 

Costume  will  he  required  in 
the  first  and  second  divisions^ 
but  not  in  the  third. 

Montreal,  SOth  Sept.,  1875. 
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OF  TnK 


HCUIT  COURT,  PROVINCE  OF  QUP:BEC 


ORNERAL  BULKS. 

That  the  court  be  opened 
le  hour  of  ten  in  the  fore- 
1  of  each  juridical  day, 
)88  otherwise  specially  ad- 
nod. 

[.  That  the  queen's  coun- 
barristers,  attorneys  and 
ers  of  the  court  be  habited 
he   manner  prescribed  by 

rules  of  practice  of  the 
jrior  court. 

[I.  That  every  attorney 
t  his  domicile  within  one 
)  from  the  court  house,  in 
bult  whereof  he  shall  be 
lidered  to  have  elected  his 
icile  at  the  office  of  the 
k.— F.   arts.   85,    1138,   C. 

• 

iT.  That  the  office  of  the 
k,  in  the  districts  of  Quebec 
Montreal,  be  open,  in  vaca- 
,  from  the  hour  of  8,  a.m. 


to  the  hour  of  4,  p.m.;  and 
during  term,  from  8,  a.m.  to  6, 
p.m.  And,  in  the  districts  of 
Three  Rivers,  Saint  Francis, 
and  Gasp^,  from  9,  a.m.  till 
noon,  and  from  2  to  4,  p.m.  in 
vacation;  and  during  term, 
from  8,  a.m.  till  6,  p.m. 

V.  That  no  attorney  or  offi- 
cer of  the  court  be  received  as 
bail  or  security  in  any  cause. 

VI.  That  the  clerk  shall 
keep  a  register  of  every  pro- 
cess ad  respondendum  issuing 
from  this  court,  specifying  the 
names  of  the  parties,  the 
amount  demanded,  the  cause 
of  action  and  the  day  of  re- 
turn.—F.  %rt.  1059,  C.  C.  P. 

VII.  That  in  all  cases  in 
which  the  defendant  is  entitled 
to  a  bill  of  particulars,  a  copy 
thereof  shall  be  annexed  to  tne 
original  writ  or  declaration, 
and  to  the  copy  to  be  served.  otL 


VIII.  That   all    MrvicBa  on 

•ttorneja  b<  mads  betwean  the 

houre  of  oine  in   tb«  rorenoou 

and  eix  in  the  sflernoon,  from 

the  ZUt  of  Haroh  to  Zl>t  of 

September,  and   between   tbe 

hoars  of  B,  a.m.,  and  5,  p.m., 
Jurini;    the    remainder   of  the 

IX.  That  no  change  of  at- 

torney    bo     allowed     without 

leave   of  the    court.-V.  aria. 

2(10.  inaO,  C.  C,  P. 

X.  That  when  a  party  oeasea 

ho  may,  by    rule  of  court,  be 

oompelled  to  name  another  at- 

torney.   In  default  of  a  plain- 

tiff eo  doing,  his   aetion  shall 

be  diemiBsed  with  ooati.  «.«/  d 

omitao  to  do,  the  plaintiff  shall 
be  allowed  to  proceed  as  if  the 
defendant  bad  Dot  appeared  in 


theei 


—/bid 


XI.  That  all  eiliiblW.witl 
list  thereof,  be   filed    with  1 

may  require.— K  arts.  991, 
Meq.  and  1059,  C.  C.  P. 

XII.  That  no  part;  shall 


',  befon 


rti6ed  eopy  of  suci 
-■--■'    S«    filed  wit: 
r  plea,  as  i 


filed,  e. 


office  all  eihlbil* 


keep  dnc- 
ingoneday,  on  signing  ar^ 
eeipt  for  ttag  same  on  the  Hit 
Died  iL  the  o>ase.~/6><J. 

XT.  That  ever;  dnfnt  « 
fondsen  droit  shall  contain  an 
assignment  of  the  oaoBes  at 
demurrer.— r.  arts.  117,  lOW, 
pp.  23. 161  OBI*. 

XVI.  That  all  inoidBntal 
orosB-demands  be  filed  with  the 
defendant's  plea,    and  that  ill 


I.  152,  1059,  pp.  24,  ISl 


the  party  ean   he  called  npon 

XIX.  ThatofailmotionifDt 
attachments  two  days'  notlM 
shall  be  given,  aocompanied  by 
a  copy  of  all  affidavit!  to  be 
filed  in  support  of  aueh  motioB. 

XX.  That  all  papers  BM 
shall  be  regularly  dookettd, 
by  specifying  the  title  and 
number  of  the  oause,  describ- 
ing the  pa)>cr  Hied,  and  stating 
by  whom  iiled. 

XXI.  That  all  applieaUoni 
for  security  fur  coals  be  made 
on  or  before  the   second  («m> 

\j'o<Lrik-)  iB.3    aftfli    the   d»y  of 
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return.— F.  arts.  120, 1.35, 1059, 
C.  C.  P. 

XXII.  That  in  computations 
of  time,  Sundays  and  binding 
holidays  — ff.te9  d'ohligation — 
shall  not  be  reckoned,  unless 
otherwise  provided  by  law — 
(^Code provtdea  that  thet/  shallJ) 
—  F.  art.  24,  C.  C.  P. 

XXIII.  That  when  any  de- 
lay shall  expire  on  a  non -juri- 
dical day,  such  delay  shall  be 
held  to  extend  to  the  close  of 
the  next  juridical  day. — Ibid, 

XXIV.  That  the  clerk  shall 
not  receive  or  file  any  pleading 
or  paper-writing,  unless  the 
fee  allowed  thereon  be  paid. — 

XXV.  That  no  exception  df- 
eUnatoirCf  p^remptoire  b.  la 
forme,  or  dilatoire  be  received 
unless  the  party  offering  such 
exception  shall  therewith  de- 
posit in  the  hands  of  the  clerk, 
the  sum  of  one  pound  six 
shillings  and  eight  pence,  for 
every  such  exception,  to  answer 
the  costs  of  the  adverse  party,  if 
sach  exception  be  dismissed  or 
withdrawn,  in  the  proportion 
of  six 'shillings  and  eight  pence 
to  the  clerk,  and  twenty  shil- 
lings to  the  attorney. —  V.  art. 
1069,  C.  C.  P. 

XXVI.  That  every  affidavit 
or  certificate  of  service  shall 
particularly  describe  the  man- 
ner, place,  and  time  of  service, 
in  letters,  and  also  the  distance 
from  the  place  of  service  to  the 
eourt  house,  at  which  the  party 
is  required  to  appear. —  F.  arts. 
78, 1059,  C.  C.  P. 

XXVII.  That  it  shall  be  the 
doty  of  the  clerk  to  call  the 
eanses,  each  day,  in  the  fol- 
lowing order  : 

1.  Causes  returned. 


2.  Non  appealable  causes 
fixed  for  final  hearing  expartf. 

3.  Non  appealable  causes  in 
which  one  of  the  parties  is  to 
be  heard  on  the  serment  d^ri- 
(toire, 

4.  Non  appealable  causes 
contested. 

5.  Appealable  causes,  ex- 
parte. 

6.  Appealable  causes  con- 
tested. 

OP   ENQUtTES. 

XXVIII.  That  the  clerk 
shall  keep  a  roll  of  all  causes 
inscribed  for  the  adduction  of 
evidence. 

XXIX.  That  of  every  in- 
scription on  the  roll  d'entjufte 
one  day's  notice  shall  be  given 
in  term,  and  four  days  in  vaca- 
tion.—F.  art.  1073,  C.  C.  P. 

XXX.  That  if  the  plaintiff 
or  defendant  is  not  ready  to 
examine  his  witnesses  on  the 
day  fixed  for  the  cnqurte,  his 
enquete  shall,  on  motion,  be  de- 
clared closed. 

XXXI.  That  every  applica- 
tion for  an  order  or  a  com- 
mission, in  the  nature  of  a 
commission  rogatoire,  for  the 
examination  of  witnes^ies,  be 
applied  for  within  two  (noir 
four)  days  after  issue  joined. — 

1".  arts.  308  et  acq,  1059,  C.  C,  P. 

XXXII.  That  all  interroga- 
tories annexed  to  such  com- 
mission, 'whether  for  the 
examination  of  witnesses  or  of 
a  party  on  /aits  et  articles, 
shall  be  allowed  by  a  judge, 
before  the  party  can  be  called 
upon  to  answer. — Ibid, 

XXXIII.  That  cither  party 
may,  at  any  petVoOi,  c«b\3Lft^  V)a» 


r  roll  of  all 


feudant   Bfaall   nut    be   opsned 
bttDefoEti.— Ibid."''      '     , 

XXXIV.  That  tha  clerk  shall 
keep  B  roll   of    aX\  causea  ia- 
eorlbedfor  pral 
fv,  droit,  sad  >: 

inK  on  the  merite. 

SXXV.  That  of  all  Buoh 
imeriptEong  eoe  dafe  notice 
shall  be  giFea  in  teim  and  two 
days  in  vacation. 

XXXVI.  THat  either  party 
may  insoribe  the  oauee  for 
final  heariDgon  the  merite,  or 
for  a  preliminary  hearing  (ii 
<lr;il.~All  mu.m  are  noro  iu- 
icrihed  at  lhcmumi:Hmtforproaf 
md  hairing,  and  the  hearing  on 
Ihi  lun  iteue  mav  be  raerttdliil 
t^ff,-  proof—  V.  arte.  1073  and 
1U77,  C.  C.  P. 


■hall   be    admitted    after   the 
Kling  of  any  opposition. 

XXXVIII.  Eaoh  opposition 
'./"  d'anu„hr  or  rfe  dUlrair^. 
shall  be  juppurted  by  an  affi- 
davit in  the  following  furm  : 


doth  depoie  and  aay,  that  the 
factg  artionlated  and  let  foiA 
in  the  annexed  oppnaltioo  (rjfii 

d and  each  of  them  ia,  ud 

are  true,  and  that  the  add  op- 
position ia  not  made  witbasy 
intent  onjngtly  to  retard  or 
delay  the  aale  of  the  wholeer 
any  part  of  the  movable  or 
immOTahle  property,  aelud  by 
virtue  of  the  writ  of  eieeatliiii 
""  it  that 


ayof— 


1.  iSJ, 


1089,  C.  C.  P. 

XXXIX.  Ha  bailiff  ihiU 
reoeiro  any  of  tba  oppositlou 
above  mentioned,  unlesa  inp- 
ported  by  snoh  affidavit  j  but 
itsballbathe  duty  oftheh^lf 

tion  had  been  preaented  Co  him. 
—OpjioBilioaito  the  extixtioai^ 
a  lorttda  bonis,  titved  from  lla 
circuit  cnurl,  are  •emed  Mpm 
the  iailiff  charged  with  the  a- 

i/ioB  { iw  bn  a  baUiff  in  (H*  or- 
linarg  mimaer  o/  a  true  eopiaf 
he  <t<iid  "ppoeitiiyA, — C.C-L.Cii 
1.  83,  s,  208  §  2. 


XL.  A  party  deairong  of  ii- 
rj!>i?g   ""  /""-f    against  an 

odd  res  Bed   to   the   oourl,   pray 


id  by    the  party  in  BhoM 
1  it  is  made,  or  by  an  at- 
torney Bpeeially  antboriied  io 


■hall  bB  BlMl    with  the 
taotioit.—lhid, 

XLri,  The  pirty  filing  (uoh 
•ibihit,  ihall,  within  tbo  dslay 
tobs  praiiuibed  h;  the  oourt, 
on  motion  r>f  th*  plaintiff  fn 
faux,itcl*rt  in  writing,  if  ho 
intends  to  avail  himeslf  of  inch 
eihihlt  in  support  of  the  alU- 

f'ationd  set  forth  in  his  plead- 
ag—  V.  arts.  IBS,  1059,  C.  C. 
P. 

XLril.  Should  the  party 
filing  mob  aibibit  omit  to  make 
■nih  deolaration  in  writing, 
■Igned  h;  himeelf  or  b;  his 
attom*T  ad  (ilu,  within  the 
tlma  praieribed,  the  said  ax- 
btbitahallb;  order  of  the  oonrt, 
on  the  motion  of  the  plaintiff 
a/oaz,  he  taken  off  tho  filei 
of  the  oanrt,  and  thereafter  be 
held  and  oonsidered  (o  all  in- 
tontt  and  purposes,  to  bare 
b«gn  withdrawn  b;  the  party 
who  filed  the  lame— F.  arte. 
188,  I05B,  C.  C.  P. 

XLIV.  It  the  defendant  en 
/au:  deolara  that  be  does  not 
Intand  to  avail  himsotf  of  snob 
exhibit  in  mpport  of  bi 
gallons,  tho  said  exhibit  shall 
b*  taken  off  the  files  of  tho 
court,  and  shall  be  hel  ~ 
OODSidered  to    all   inteni 

Sarposot,  lo  have  been  with-  l , 
rawn  by  the  party  who  filed  '  , 
UiB  same. — Jbid.  , 


Dort,  and  in  default  of  so  do- 
ig,  the  said  exhibit  shall,  on 
loKon  of  the  plaintiff  «n/n a*, 
e  taken    off    tbe   files    of  tho 


that  of  his    attorney    ad  liiet, 

ta'ning  ^1?  the  Zg^Z'^'/Tvx, 
a  oopy  whereof  shall  be  served 
on  the  attorney  of  tho  adverse 
party.  If  the  said  plaintiff 
omitso  to  do,  the  leave  granted 
to  him  to  inscribe  enfaui  shall, 


sonbe  en  faux  had    not   been 
allowed.— K    arts.    170,    1059, 

'xLvil.    When    the  moym, 
defaux  an  filed,  the  defendant 


U  file  the  minute  thereof,  If 

there  be  a  minute,  in  the  office 
of  the  olerk,  within  snob  time 
M  (ball  be  prescribed  by  the 


coniputed  from  the  day  of  the 
making  of  the  procJi-Mriol 
next  hereinafter  mentioaed. 

XLVIII.  That  imraediat«l7 
after  the  rendering  of  the  said 
judgment  declaiing  V^a  mugeix 
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de  faux  relevant  and  admis- 
sible, the  plaintiff  or  defendant 
en  faux  niay  move  that  a 
proc^a-verbal,  descriptive  of 
the  exhibit  filed,  be  made  in 
the  presence  of  the  adverse 
party,  or  his  attorney  ad  litea, 

XLIX.  If  the  defendant  en 
faux  omit  to  file  his  plea,  as 
ordered,  the  plaintiff  en  faux 
shall  be  allotted  to  proceed 
exparte,—  V,  arts.  172, 1069,  C. 
C.  P. 

L.  The  plaintiff  en  faux  may, 
within  two  days  from  the  day 
of  the  filing  of  such  plea,  file 
a  special  answer  thereto,  if  he 
think  ht.—Ibid, 

LI.  Either  party  may  in- 
scribe the  cause  on  the  roll  d' 
enquSte  for  the  adduction  of 
evidence. — Ibid, 

LII.  The  enquete  being 
closed,  either  party  may  in- 
scribe the  cause  for  final  hear- 
ing.— Ibid. 

LIII.  This  cause  being  in- 
scribed on  the  roll  d'enquitef 
and  on  the  roll  de  droit,  the 
proceedings  thereon  shall  be 
regulated  by  the  orders  and 
rules  of  practice  of  this  court. 
—Ibid, 


Th^  following  Rules  of  Practice 
ukall  ajtply  ftpecially  to  Non- 
Appealable  cases. 

LIV.  That  the  parties  shall 
be  bound  to  proceed  to  evidence 
on  the  day  named  for  that  pur- 
pose ;  should  the  plaintiff  not 
be  ready  to  proceed,  his  action 
shall  be  dismissed  with  costs, 
»au/()L  sepourvoir  ; — in  case  the 


ceed    the    plaintiff    shall   be 
allowed  to  proceed  exparte. 

LV.  The  attorneys  shall  sign 
all  pleadings  by  them  filed— 
the  clerk  shall  enter  on  the 
declaration  the  name  of  the 
defendant's  attorney. 

LVI.  All  interrogatories  up- 
on the  serment  dicisoire  or  upon 
faits  et  articles  shall  be  served 
the  day  before  that  on  which 
the  party  is  to  answer,  when 
the  party  to  be  interrogated 
does  not  reside  more  than  five 
leagues  from  the  oonrt  house, 
and  when  the  said  party  resides 
at  a  distance  of  more  than  fife 
leagues  from  the  oourt  honse, 
an  additional  delay  of  one  day 
shall  be  required  for  every  ad- 
ditional five  leagues. — But  the 
judge  may,  in  his  disoretioii, 
allow  either  party  to  be  in- 
terrogated on  the  tertMnt  di- 
cisoire  without  requiring  the 
interrogatories  to  be  in  writiiig. 

QuRBRO,  17th  Dee.,  1850. 
(Signed), 

E.  BowEX,  Chief  Justice  S.C., 

D.  MONDELKT,  J.S.C, 
Chs.  D.  Day,  J.S.C., 
G.  Vanpklson,  J.S.G., 
Chables  Mondelbt,  J.S.C, 
J.  Smith,  J.S.C, 

E.  Bacquet,  J.S.G., 
J.  Duval,  J.S.C, 

W.  S.  Mebrdith,  J.S.C. 


(^Additional   rules  aubsequentlj/ 
promulgated.) 

That  within  four  days  after 


defendant  is  not  ready  to  pro- \  l^e  x^taTO. of  any  writ  of  exe- 
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,  and  after  the  bailiff's 
thereto,  certifying  that 
Eire  moneys  in  his  hands, 
t  to  the  order  of  the 
the  olerk  shall  prepare 
e  a  report  of  distribution, 
t  the  olerk  shall  prepare 
of  all  such  reports  filed, 
.at  such  list  be  posted  up 
ne  conspicuous  place  in 
ce. 

t  any  party  intending  to 
t  such  report,  shall  file 
itestation  at  the  office  of 
irk,  on  or  before  the  ex- 
m  of  four  days  next  after 
.ng  of  such  report  j  Pro- 
always  that,  if  the  report 
aribution  be  filed  on  any 
lay  than  a  Monday,  the 
for  filing  the  contestation 
be  computed  from  the 
ly  next  following  the  day 
oh  such  report  shall  have 
lied. 

t  immediately  after  the 
for  filing  a  contestation 
port  of  distribution  shall 
xpired,  if  no  contestation 
en  filed,  the  plaintiff  may 
otice  that  he  will  move 
first  juridical  day  of  the 
ig  term,  that  the  said  re- 
9  homologated  wUh  costs ; 
the  plaintiff  omit  to  give 


such  notice  on  the  juridical  day 
next  following  the  expiration 
of  the  delay  for  the  fiHng  of 
contestations,  any  other  party 
collocated  may  give  such  notice. 

That  the  said  notice  shall  not 
be  served  on  the  parties;  but 
that  the  same  shall  be  posted 
in  the  clerk's  oflice,  at  least 
four  days. 

That  it  shall  be  lawful  for  a 
defendant,  by  leave  of  a  judge 
of  this  court,  to  pay  into  court 
the  sum  of  money  which  such 
defendant  acknowledges  to 
owe  to  the  plaintiff,  and 
thereupon,  unless  the  plaintiff 
shall  accept  thereof  in  full  dis- 
charge of  his  suit,  the  said  sum 
shall  be  struck  out  of  the  de- 
claration and  paid  out  of  court 
to  the  plaintiff ;  and  upon  the 
trial  of  the  issue,  the  plaintiff 
shall  not  be  allowed  to  give 
evidence  for  the  sum  so  ac- 
knowledged to  be  due. 

Quebec,  Jan.  4th,  1870. 

Edwd.  Bowen,  Ch.  Justice. 
J.  Duval,  J. 
W.  C.  Meredith,  J.  S.  0. 
Ed.  Caron,  J.  S.  C. 
Chas.  D.  Day,  J.  S.  C. 

GSAS.  MONDELET,  J.  S.  0. 


RULES  OF  PRACTICE 


FOR  THE 


SUPERIOR  COURT  FOR  LOWER  CANADA 

SITTING  AS  A  COURT  OF  REVIEW. 

(UNDER  THB  AUTHORITY  OF  THE   PROVINCIAL  8TATUTB  27  AMD 

28  VIC,  CAP.  39),  PROMULGATED  AT  QUERRC  ON  THR 

FOURTH  DAY   OP  NOVEMBER,  1865. 


I.  It  is  ordered  that  in  every 
case  of  revision  before  the  said 
court  the  party  aggrieved  shall 
make  and  file  a  statement  in 
writing  of  the  grounds  or  rea- 
sons of  revision  to  be  submitted 
to  the  said  court. 

II.  The  said  statement  shall 
be  divided  into  distinct  items 
or  articles,  each  of  which  shall 
be  regularly  numbered  in  suc- 
cession, and  shall  in  a  summary 
manner  explicitly  set  out  and 
state  each  particular  ground  or 
reason  aforesaid,  with  the  point 
of  law  or  fact  upon  which  said 
ground  or  reason  shalUrest. 

III.  The  said  party  may,  if 
he  see  fit,  append  to  such 
ground  or  reason  the  authori- 
ties of  law,  by  reference  or  at 
length,  relied  upon  for  each 
such  ground  or  reason. 

IV.  The  said  party  shall  file 
m  each  case  an  original  of  the 
said  statement,  to  remain  of 
record  therein,  and  a  duplicate 
thereof,  for  the  use  of  the  said 


court,  both  original  and  du{di* 
cate  to  be  signed  by  the  ooonid 
of  the  said  party  aggrieved. 

The  said  original  and  dupli- 
cate shall  be  prodaced  and 
filed  of  record  in  each  case  on 
the  day  on  which  the  case  shall 
be  appointed  to  be  heard,  and 
no  hearing  shall  be  allowed  qt 
had  until  the  said  statement, 
original  and  duplicate,  shall  bo 
so  filed.  No  party  shall  be 
heard  upon  any  grounds  or 
reasons  of  revision  other  thaa 
those  set  out  in  the  said  state* 
ment. 

(Sgd.)        Badgley,  J. 
Stuart,  J. 
Tascherbau,  J. 

In  every  case  in  revision  the 
prothonotary  will  be  bound  to 
make  up  a  record  containing 
the  factums  when  prodaced, 
the  judgment  under  review, 
and  the  j  udgment  and  proceed- 
ings  under  revision. 

October,  1873. 


RULES    OF    PRACTICE 

OP  THE 

COURT  OF  QUEEN'S  BENCH 

IN  THE 

EXERCISE   OF    ITS    CIVIL   APPELLATE    JURISDICTION. 
CANADA— PROVINCE  OF  QUEBEC. 


Promulgated  July  Term,  1850. 


I.  That  this  court,  in  the  ex- 
ercise of  its  appellate  civil 
jurisdiotion,  be  opened  at  the 
hour  of  ten  in  the  forenoon 
of  each  of  the  juridical  days 
on  which  the  same  is  by  law 
i^ppointed  to  be  hold,  unless  an 
order,  or  adjournment  to  the 
contrary  be  made. 

II.  That  the  queen's  counsel 
and  advocates,  practising  in 
this  court,  and  the  clerk  of  the 
court,  when  in  the  discharge  of 
their  respective  duties  in  court, 
be  habited  in  black,  and  in 
robes  and  bands,  as  heretofore 
hath  been  used;  and  that  no 
queen's  counsel,  or  advocate, 
not  so  habited,  and  in  such 
robes  and  bands,  be  heard  in 
any  cause. 

III.  That  all  records,  regis- 
ters, books,  and  papers,  belong- 
ing to  and  filed  in  the  court,  be 
kept  in  the  places  assigned  for 
the  safe  custody  thereof,  in  the 
court    houses   respectively,  at 


the  places  where  this  court  is 
by  law  appointed  to  be  held, 
and  be  not  then  removed,  or 
taken  therefrom,  on  any  pre- 
tence whatever,  without  the 
order  of  this  court,  or  of  one  of 
the  judges  thereof,  in  writing. 
(Judge's  order  no  longer  re- 
quired ;  see  rule  of  5th  June 
1S62,  post.) 

IV.  That  the  office  of-  the 
clerk  of  this  court,  in  what  re- 
lates to  its  jurisdiction  as  a 
court  of  appeal  and  error,  be 
kept  in  the  apartments  assign- 
ed for  it  in  the  court  houses 
respectively,  at  the  places 
where  this  court  is  by  law  ap- 
pointed to  be  held ;  and  that 
the  said  office,  in  the  said  court 
houses  respectively,  during  the 
present  and  every  future  term, 
be  open  and  regular  and  pro- 
per attendance  afforded  therein, 
from  the  hour  of  nine  in  the 
forenoon,  until  the  hour  of  five 
in  the  aftetnoon  oi  %n^t^  ^'a-l* 
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(Sundays  and  holidays  except- 
ed), and  daring  the  vacation 
after  each  term,  from  the  hour 
of  ten  in  the  forenoon  till  the 
hour  of  three  in  the  afternoon 
of  every  day,  Sundays  and 
holidays  excepted. 

V.  That  there  shall  be  pre- 
pared and  kept,  by  the  said 
clerk  of  this  court,  in  what 
respects  its  civil  appellate 
jurisdiction  in  his  office,  a  fit 
and  proper  book,  in  which  shall 
be  made  the  entries  herein- 
after mentioned ;  that  is  to  say, 
every  attorney  of  this  court, 
before  the  first  day  of  Septem- 
ber next,  shall  make  in  the 
said  book  an  entry,  in  writing, 
and  to  be  signed  by  him,  of  his 
name  and  of  his  real  and 
elected  domicile,  in  the  cities 
of  Quebec  and  Montreal  re-, 
spectively,  that  is  to  say,  of 
his  real  domicile  in  one  or 
other  of  the  said  cities,  if  resi- 
dent in  either  of  them,  and  of 
his  elected  domicile  in  that  in 
which  he  is  not  resident,  or  of 
his  elected  domicile,  in  each  of 
the  said  cities,  if  not  resident 
in  either  of  them,  at  which  real 
or  elected  domicile  all  plead- 
ings, summonses,  rules,  orders 
and  notices,  of  which  the  ser- 
vice on  him  may  be  required, 
may  lawfully  be  made.  And 
every  attorney  hereafter  to  be 
admitted,  shall,  on  his  admis- 
sion, and  before  he  commences 
practising  in  this  court,  make 
in  the  said  book  a  like  entry. 
And  as  often  as  any  attorney 
of  this  court  shall  change  his 
real  or  elected  domicile,  or 
domiciles,  of  which  an  entry 
shall  have  been  made  as  afore- 
BBid,  be  shall  make  alike  enlTy 


of  such  change ;  and  all  plead- 
ings, summonses,  rules,  orden 
and  notices,  which  do  not  re- 
quire personal  service,  shall  be 
deemed  and  taken  to  be  saffi- 
ciently  served  on  such  attorney, 
if  a  copy  thereof  be  left  at  the 
place  last  entered  by  such  at- 
torney as  aforesaid,  as  his  real 
or  elected  domicile,   with  any 
person  of  competent  age  and 
discretion  resident   at,  or  be- 
longing to  such  place.    And  if 
any  such  attorney  shall  negleet 
to  make  such  entry  as  afore- 
said, then  the  fixing  up  of  any 
notice,  pleading,  summons,  mle 
or  order,  for  such  attorney,  in 
the  said  office  of  the  said  cleric 
of  this  court  shall  be  deemed 
and  taken  to  be  service  there- 
of, and  as  effectual   as  if  ihe 
same  had  been  served  at  sneh 
real   or    elected    domicile  ai 
aforesaid. —  V.  art.  1139,  C.C.P. 
VI.  That  a  schedule  of  all 
suits  depending  in  this  court, 
specifying,  in  each   suit,  the 
names  of  the  parties, — the  date 
of  the   writ  of   appeal,  or  ci 
the  writ   of   error, — the  time 
when  returned,— -or  if  not  re- 
turned, the  fact  of  its  not  be- 
ing returned,— the    names  ni 
the  attorneys  by  whom  appear- 
ances for  the  parties  have  been 
filed, — and  the  date  of  sueh 
appearance, — and,  if  not  filed, 
the  fact  that   they   have  not 
been  filed, — the  days  on  whieh 
the    reasons    of  appeal, — and 
the  answers  thereto, — and  the 
cases  of  the  parties  (if  filed) 
have  been  filed,   and,  if  not 
filed,  the  fact  that  they  hare 
not  been    filed, — the    day  on 
which  each  suit^  if  inscribed  on 
t\vQ  toll  for  hearing  hath  been 
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80  inscribed, — ^[and  the  day 
which  by  saoh  inscription  is 
fixed  for  the  hearing  of  such 
snit,  shall  be  made  and  kept 
by  tiie  said  clerk  of  this  court, 
on  the  first  day  of  the  next, 
mnd  of  every  sacceeding  term ; 
and  such  schedule  shall  be 
deemed  and  taken  in  all  parts 
to  be  an  official  certificate  by 
the  said  clerk  of  this  court,  of 
the  state  of  such  suits,  several- 
ly and  respectively,  on  the 
first  day  of  the  term,  when  such 
schedule  shall  be  laid  before 
the  eourt  as  aforesaid. 

VII.  That  no  writ  of  appeal 
or  writ  of  error  shall  issue  from 
this  court,  unless  a  prcecipe  for 
the  same,  signed  by  the  attor- 
ney suing  out  such  writ,  be 
first  delivered  to  the  proper 
officer,  by  whom  the  said  writ 
IB  to  be  issued  :  and  every  such 
writ  shall  be  written  on  parch- 
ment and  shall  bear  the  signa- 
ture of  the  attorney,  upon  whose 
proeeipe  the  same  shall  be  is- 
sned,  and  shall  be  made  return- 
able at  the  place  at  which  this 
court  shall  be  held  next  after 
the  issuing  of  such  writ,  with- 
in fifteen  (now  tioenty)  days 
from  the  date  thereof ;  except 
such  writs  of  appeal  and  writs 
of  error,  as  may  be  directed  to 
the  judge  of  the  superior  court 
for  the  district  of  Gasp6,  which 
shall  be  made  returnable  with- 
in two  calendar  months  from 
the  date  thereof. —  V.  art.  1121, 
C.  C.  P. 

VIII.  That  personal  service 
of  any  writ  of  appeal,  or  writ 
of  error,  upon  the  attorney  who 
has  appeared  in  the  court  be- 
low, for  the  respondent  or  the 
defendant  in  error,  as  hereto- 


fore has  been  practised,  shall 
in  default  of  the  legal  service, 
be  held  and  taken  to  be  legal 
service.— K  art.  1123,  C.  C. 
P. 

IX.  That  the  writs,  plead- 
ings, motions,  and  exhibits, 
and  other  paper  writings,  com- 
prising any  record  to  be  hero- 
after  transmitted  to  this  court 
shall,  by  the  prothonotary  of 
the  court  from  which  such  re- 
cord proceeds,  at  the  head  of 
each,  be  separately  numbered 
respectively  from  number  one 
to  the  entire  number  thereof, 
and  that  an  index  of  refer- 
ence to  the  whole,  by  number, 
title,  and  description,  under 
the  signature  of  such  prothono- 
tary, shall  be  by  him  annexed 
to  such  record. 

X.  That  the  postage  paid  by 
the  said  clerk  of  this  court,  on 
the  return  to  writs  of  appeal 
and  writs  of  error,  and  the  re- 
cords accompanying  thom, 
shall,  on  demand,  be  forthwith 
reimbursed  to  him  by  the  at- 
torney of  the  appellant  or 
plaintiff  in  error,  and,  if  not  so 
reimbursed,  the  payment  there- 
of by  such  attorney  may  be 
immediately  enforced,  by  re- 
sort to  the  summary  jurisdic- 
tion of  this  court. 

XI.  That  on  every  writ  of 
appeal,  or  writ  of  error  here- 
after to  be  issued  it  shall  be 
incumbent  on  the  appellant 
and  respondent  or  the  plaintiff 
and  defendant  in  error,  respec- 
tively, to  enter  his  appearance 
in  the  office  of  the  said  clerk 
of  this  court,  on  or  before  the 
eighth  day  next  after  the  day 
on  which  such  writ  of  appeal, 
or  writ  of  error,  haa  b^^xixsxaAA 
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returnable,  add,  in  default 
thereof,  shall  be  precluded  from 
entering  an  appearance  in  such 
suit,  in  which  subsequent  pro- 
ceedings may  be  had  exparte 
against  the  party  so  in  default 
as  aforesaid. —  V.  art.  1128,  C. 
C.  P. 

XII.  That  the  reasons  of  ap- 
peal, or  the  assignment  of 
errors,  as  the  case  may  require, 
in  every  suit,  shall  be  filed 
within  eight  days  next  after 
the  return  of  the  writ  of  ap- 
peal, or  writ  of  error,  as  the 
case  may  oe,  and  the  transmis- 
sion of  the  record  and  proceed- 
ings from  the  court  below,  and 
shall  contain,  specifically  the 
several  grounds  and  reasons  of 
appeal,  and  the  several  errors 
for  which  the  reversal  of  the 
judgment  appealed  from  is 
sought;  and  if  the  reasons  of 
appeal,  or  the  assignment  of 
errors  bo  not  filed  within  the 
time  aforesaid,  it  shall  be  com- 
petent to  the  attorney  of  the 
respondent  or  defendant  in  er- 
ror, by  notice  in  writing  under 
his  signature,  directed  to  the 
attorney  of  the  appellant  or 
plaintilT  in  error,  in  such  suit, 
to  demand  the  reasons  of  ap- 
peal ortho  assignment  of  errors, 
as  the  case  may  require,  and, 
if  the  reasons  of  appeal,  or 
the  assignment  of  errors,  be 
not  filed  within  six  days  from 
the  service  of  such  notice,  every 
such  suit  in  appeal,  or  in 
error,  shall  be  dismissed  with 
costs.— r.  art.  1133-7,  C.  C.  P. 

XIII.  That  the  answers  to 
reasons  of  appeal  in  every  suit 
in  appeal,  and  the  joinder  in 
error  in   every  suit   in   error, 

sb&ll    be    fled    within    eight 


days  after  the  filing  of  the 
reasons  of  appeal  or  the  asBlgo- 
ment  of  errors ;  and  if  not  so 
filed  it  shall  be  competent  to 
the  attorney  of  the  appellant 
or  of  the  plaintiff  in  error,  ti 
the  case  may  be,  by  notioe  in 
writing  under  his  eignatore, 
directed  to  the  attorney  of  the 
respondent  or  defendant  in  er- 
ror, in  such  suit,  to  demand 
the  answers  to  the  reasoniof 
appeal  or  the  joinder  in  error; 
and  if  such  answer,  or  joinder 
in  error,  shall  not,  wiUiin  four 
days  from  the  service  of  such 
notice,  be  filed,  the  respondent 
or  defendant  in  error  as  the 
case  may  be  shall  be  wholly 
precluded  from  filing  an  answer 
to  the  reasons  of  appeal,  or  a 
joinder  in  error ;  and  the  ap- 
pellant or  plaintiff  in  error 
may,  after  notice  given  to  the 
adverse  party  of  his  intention 
so  to  do,  proceed  to  a  hearing 
of  his  suit  in  appeal  or  in 
error  fxparte,  and  to  judgment 
therein,  without  the  interven- 
tion of  the  respondent  or  de- 
fendant in  error. — F.  art.  1136- 
o,  O.  C  P. 

XIV.  That  the  eases  of  the 
appellant  and  respondent  or 
plaintiff  and  defendant  in 
error,  in  every  suit  in  appeal, 
or  error,  to  the  number  of  ten 
(now  forty,  see  rule  of  31ft 
June,  1879,)  on  each  side, 
shall  be  delivered  by  the 
appellant  and  respondent,  the 
plaintiff  and  defendant  in 
error,  respectively  to  the  said 
clerk  of  this  court,  to  be 
by  him  filed,  within  ten  days 
after  the  filing  of  the  an- 
swers to  the  reasons  of  ap- 
peal    or     the     rejoinder    in 
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•rror.  And  if  the  case  of  the 
appellant  or  the  plaintiff  in 
•rror,  be  not  so  delivered  and 
filed,  the  suit  in  appeal  or  in 
error    of    saoh     appellant   or 

SlaintilT  in  error,  shall  be 
eemed  to  be  deserted,  and  on 
motion  of  the  respondent  or 
defendant  in  error,  shall  be 
dismissed  with  costs.  And,  if 
the  case  of  the  respondent  or 
defendant  in  error  bo  not  de- 
livered and  filed  as  aforesaid, 
inch  respondent  or  defendant 
in  error  shall  be  deemed  to  have 
deserted  such  suit  in  appeal  or 
mot,  and  the  same  may  be 
Beard  exparte,  on  the  part  of  the 
ippellant  or  plaintiff  in  error, 
ftna  judgment  rendered  therein, 
irithout  the  intervention  of  the 
respondent  or  defendant  in 
•rror.— K  art.  1140,  C.  C.  P. 

XV.  That  when  and  so  soon 
M  the  answers  to  the  reasons 
of  appeal,  or  the  joinder  in 
error,  as  the  case  may  require, 
shall  be  filed,  it  shall  be  com- 
petent to  either  party,  by  whom 
oases  have  been  filed,  to  set 
down  such  suit  for  hearing,  by 
inscribing  tho  same  on  a 
docket  roll  to  be  kept  by  the 
said  clerk  of  this  court  for  that 
purpose,  in  vacation  or  in  term, 
of  which  inscription  two  days' 
notice  shall  be  given  to  the  ad- 
verse party. —  V.  art.  1141,  C. 
C.  P. 

XVI.  That  after  the  inscrip- 
tion of  a  cause  for  final  hearing, 
it  shall  be  the  duty  of  the  said 
clerk  of  this  conrt,  without  de- 
lay, to  deliver  to  the  judges, 
respectively,  printed  cases, 
making  part  of  the  cases,  which 
have  been  filed  as  aforesaid  in 
snob  case,  and  furnish  the  at- 


torney of  each  party,  who  shall 
have  filed  his  case,  on  his  de- 
mand, with  a  printed  copy  of 
the  case  of  the  adverse  party ; 
and  he  shall  retain  and  file  of 
record  one  of  the  printed  cases 
of  the  said  parties  respectively. 

XVII.  That  it  shall  be  the 
duty  of  the  said  clerk  of  this 
court,  to  prepare  and  keep  a 
docket  roll  of  the  causes  which 
have  been  inscribed  for  hear- 
ing, in  the  order  in  which  they 
have  been  inscribed;  from 
which  docket  roll  the  causes  to 
be  heard  shall  be  called  on 
each  day,  in  the  order  in  which 
they  stand  on  the  said  roll. 

XVIII.  That  in  oases  where 
a  suit  in  appeal  or  in  error, 
having  been  inscribed  for  hear- 
ing, and  being  called  from  the 
roll,  the  appellant  and  respon- 
dent, or  the  plaintiff  and  de- 
fendant in  error,  shall  not 
appear,  or  shall  not  be  ready 
to  proceed,  every  such  suit 
shall  be  struck  from  the  roll ; 
and  in  cases  where  a  suit  in 
appeal,  or  in  error,  having  been 
inscribed  for  hearing,  and  being 
called  from  the  roll,  the  appel- 
lant or  plaintiff  in  error,  shall 
not  appear,  and  the  respondent 
or  defendant  in  error  shall  ap- 
pear, every  such  suit  shall  be 
dismissed  with  costs  to  the  re- 
spondent or  defendant  in  error; 
and  in  cases  where  a  Euit  in 
appeal,  or  in  error,  having  been 
inscribedfor  hearing,  and  being 
called  from  the  docket  roll,  the 
respondent  or  defendant  in 
error,  shall  not  appear  and  the 
appellant  or  plaintiff  in  error 
shall  appear,  and  be  ready  to 
proceed,  every  such  suit  shall 
be  heard  on  the  i^a.Tt  ot  \Vv.«  v^- 


266 


BULES  OF  PBAOTIOE  Q.  B. 


pellant  or  plaintiff  in  error,  so 
appearing,  exparte,  and  such 
order  and  judgment  thereapon 
made  and  rendered  as  to  law 
and  justice  shall  appertain, 
without  costs  in  such  case  to 
the  respondent  or  defendant  in 
error. 

XIX.  That  in  all  suits  which 
shall  hereafter  be  ponding  in 
this  court,  no  more  than  two 
counsel  shall  be  heard  in  open- 
ing, or  in  answer,  and  one  onlj 
in  reply. 

XX.  That  when  this  court 
shall  be  moved  in  any  suit, 
upon  any  special  matter,  not 
appearing  upon  the  record  or 
proceedings  filed  in  such  suit, 
such  special  matter  shall  be 
previously  authenticated  by 
affidavit ;  and  a  copy  of  the 
affidavit,  and  two  days'  notice 
of  such  motion  served  on  the 
adverse  party.  And  no  such 
motion  shall  bo  received,  until 
such  affidavit,  and  an  affidavit 
of  the  service  of  notice  as  afore- 
said shall  be  read  and  filed. 

XXI.  That  every  motion 
for  an  appeal  from  an  inter- 
locutory judgment  shall  be  ac- 
companied with  copies  of  such 
interlocutory  judgment  and  of 
the  pleadings  filed  in  the  suit 
together  with  copies  of  such 
exhibits  and  proceedings  there- 
in, as  may  be  material  and 
necessary  in  support  of  any 
such  motion.— F.  art.  1119,  C. 
C.  P. 

XXII.  That  a  copy  of  every 
judgment  of  this  court,  by 
reason  whereof  the  record  in 
any  suit  in  this  court  shall  be 
remitted  to  the  court  below 
shall  be  annexed  to  the  record, 
and  trsLnsmittQ^.  with  the  same, 


under  the  certificate  of  the  said 
clerk  of  this  court. 

XXIII.  That  in  the  oompa- 
tation  of  time,  the  common  role 
dies  a  quo  non  computatur  ter- 
mino  shall  be  observed :  and  in 
all  cases  in  which  a  prescribed 
delay  or  period,  within  which 
something  is  required  to  be 
done,  shall  expire  on  a  Sunday 
or  holy  day  the  same  shall  ipto 
Jure  stand  and  be  enlarged  to 
the  then  next  juridical  day.— 
F.  art.  24,  C.  C.  P. 

XXIV.  That  all  rules  and 
orders  heretofore  made  for  reg- 
ulating the  practice  in  app6fli» 
and  in  error,  and  now  ^n  force  in 
this  court,  be,  and  the  same 
are  hereby  rescinded  and  an- 
nulled. 

Quebec,  12th  July,  1850. 

(Signed), 

J.  Stuart,  C.J., 
J.  R.  ROLLAND,  J.B.R., 
Phi.  Paxet,  J.B.R., 
T.  C.  AvLWiy,  J. 


KUPrLEMENTABY    RULES. 

Retutrda     to      have     parchment 
covers. 

Experience  having  shewn 
that  the  paper  covers,  hereto- 
fore in  use,  are  insufficient  to 
protect  the  records  of  the  ooort 
from  injury,  it  is  hereby  or- 
dered, pursuant  to  the  statate 
in  that  behalf,  that  for  the 
future  the  clerk  do  provide 
proper  wrappers,  or  external 
covers,  in  parchment,  for  eaoh 
record ;  and  to  defray  the  ex- 
pense thereof  the  sum  of  one 
shilling  and  threepence  shall 
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be  paid  to  him,  oyer  ind  above 
the  other  sums  now  payable 
upon  the  saing  out  of  any 
writ  of  appeal. 

Jvly  11«A,  1857. 

Ifumher    of  factums  to  be  Jiled. 

It  is  farther  ordered,  that 
instead  of  the  present  number, 
for  the  future  there  be  filed  in 
the  office  of  the  clerk  twenty- 
five  (now  forty  /  see  rule  of 
2l8t  June  1879,  p.  269  poat,) 
printed  copies  of  cases,  on  each 
side,  in  appeal;  and  that  the 
said  oases  be  printed,  as  here- 
tofore, on  paper  in  folio  form, 
(now  on  paper  11  inches  high 
by  8i  inches  wide;  see  rule 
of  21st  June  1879,  p.  269  post.) 
October  12«A,  1857. 

No  fees  payable  on  extra  num- 
ber of  factums. 

Doubts  having  arisen,  whe- 
ther the  additional  number  of 
oases  in  appeal,  made  requisite 
by  the  rule  of  the  11th  July 
last,  should  be  liable  to  the 
payment  of  any  fee  or  charge, 
it  is  hereby  ordered  that  no  fee 
or  charge  whatever  shall  be 
demanded  or  paid,  in  respect 
of  such  additional  cases. 

Printed  Factums  to  be  produced 
in  appeals  from  Circuit  Court 

1.  That  for  the  future,  in 
appeals  from  the  circuit  court, 
the  parties  shall  each  produce 
a  printed  factum,  in  the  same 
manner,  within  the  same  delay, 
and  subject  to  the  same  penal- 
ties as  are  prescribed  and  es- 
tablished by  tbe  rule  concern- 
Jng"  appeals  from  tbe  superior 


court ;  and  the  party  appel- 
lant will  not,  for  the  future,  be 
obliged  to  furnish  copies  of  his 
petition  in  appeal. 

Evidence  to  be  printed 

2.  That  for  the  future,  in 
every  appeal,  as  well  from  the 
superior  as  from  the  circuit 
court,  the  evidence  taken  in 
the  suit  is  to  be  printed,  and  to 
form  part  of  the  factum ;  that 
is  to  say,  that  the  appellant 
shall  have  printed,  with  his 
factum,  the  evidence  adduced 
by  him  in  the  court  of  original 
jurisdiction,  and  the  respon* 
dont  that  adduced  by  him. 

December,  6thf  1859. 

Copy  of  Judgment  appealed 
from  to  be  inserted  in  Appel- 
lant's factum. 

It  is  ordered  that  the  appel- 
lant, in  each  cause,  shall  insert 
in  his  factum,  a  true  copy  of 
the  judgment  appealed  from, 
and  both  parties,  appellant  and 
respondent,  shall  endorse  on 
the  said  factum  the  name  of 
the  court  from  whose  judgment 
the  appeal  has  been  instituted. 
December  9th,  1861. 

Parties  to  have  communication 
of  records. 

It  is  ordered  that,  hereafter, 
communication  of  the  record, 
in  each  cause,  be  given  to  the 
attorney  of  either  party,  on  his 
receipt,  filed  with  the  clerk  of 
the  court;  and  that  the  order 
of  this  court,  or  one  of  the 
judges  thereof,  required  by  the 
third  rule  of  practice,  be  dis- 
pensed with. 

June  bth,  A^^"^^ 
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Clerk  to  furnish  Judges  with 
list  of  appeals  to  the  Privtf 
Council. 

It  is  ordered  that  at  the  ex- 
piration of  each  term  the  clerk 
of  this  court  do  give  each  judge 
a  list  of  the  cases  in  which  ai 
appeal  has  been  allowed  to  her 
majesty  in  her  privy  council. 

That  immediately  on  the 
transcript  of  the  record  being 
transmitted  to  the  first  clerk  of 
the  privy  council,  the  clerk  of 
this  court  shall  inform  each 
judge  thereof. 

June  -ith,  1864. 

Ejectment  cases  to  be  heard  by 
privilege. 

It  is  ordered,  that  appeals 
from  judgments  in  actions  of 
ejectment,  brought  under  the 
lessors  and  lessees'  act,  shall, 
as  to  hearing,  have  precedence 
in  this  court  before  other  cases. 
March  9fA,  1865. 

No  barrister  or  ojjicer  of  the 
Court  niai/  become  aui'eti/. 

It  is  ordered  that  no  barris- 
ter, attorney,  prothonotary, 
sheriff,  crier,  bailiff,  sheriff's 
officer,  or  officer  of  this  court, 
shall  bo  bail  or  surety  in  any 
action  or  proceeding  cognizable 
by  this  court,  or  by  any  judge 
thereof. 

Jun'^  *Mh,  1865. 

Case  reserved  for  opijiiou  of 
Court  to  be  set  down  for  hear- 
ing on  receij)t  of  jtoperH. 

It  is  ordered,  that  the  clerk 
of  this  court,  immediately  upon 


the  receipt  of  the  papers  tram- 
mitted  in  a  case  reserred  for 
the  opinion  of  the  court,  shall 
set  down  such  case  for  hearing 
on  the  first  juridical  day  of  the 
then  next  ensuing  term. 

Writs  of  Error. 

It  is  ordered  that  the  plab- 
tiff  in  error,  in  all  eriminal 
cases,  shall  file  an  assignment 
of  errors  on  the  first  juridical 
day  after  the  lay  of  the  retan 
of  the  said  writ. 

That  the  joinder  in  error 
shall  be  filed  on  the  first  juri- 
dical day  following  the  filing 
of  the  assignment  of  errors. 

That  the  clerk  of  this  court, 
on  receiving  the  joinder  in  er- 
ror, shall  forthwith  set  down 
the  cause  to  be  heard  on  the 
errors  assigned. 

June  l8(,  1867. 

Deserted   Cases. 

On  the  first  day  of  each  term, 
the  clerk  of  appeals  shall  lay 
before  the  court  a  list  of  aU 
cases  pending  before  the  oonrt» 
in  which  no  proceedings  have 
been  had  for  more  than  a  year, 
indicating  the  name  of  the 
parties  and  of  their  respective 
counsel,  the  nature  and  date  of 
the  last  proceeding  had  in  such 
case  ;  and  such  cases  shall  be 
considered  to  have  been  desert- 
ed, and  the  court  may,  withoat 
any  demand  to  that  effect, 
order  the  records  to  be  trans- 
mitted to  the  court  below. 

This  rule  is  to  be  enforced  in 
cases  now  pending  as  well  a«  in 
future  cases,  from  and  after 
the  first  day  of  March,  1878. 
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Joint  Special  Cctse  may  be  filed. 

In  all  oases  of  appeal  and 
error,  the  parties  may  in  lieu 
of  factnms  as  now  required,  file 
a  special  case  setting  forth  the 
judgment  or  judgments  appeal- 
ed from,  and  so  much  of  the 
pleadings,  evidence,  documents 
and  orders  in  the  cause  as  they 
may  deem  necessary  to  enable 
the  court  to  decide  the  ques- 
tions at  issue,  together  with 
Bach  propositions  of  law  or  fact 
u  may  be  relied  upon  by  the 
parties  respectively,  and  such 
Bpecialcase  shall  be  considered 
AB  common  to  both  parties,  and 
will  entitle  the  counsel  engaged 
in  the  case  to  the  same  fees  as 
if  separate  factums  had  been 
filed. 

Size  of  factums. 

The  oases  or  factums  shall 
be  printed  on  paper  of  eleven 
inches  by  eight  inches  and  a 
half,  the  type  to  be  small  pioa, 
leaded  face,  and  every  tenth 
line  numbered  in  the  margin. 
(Certified,) 

L.  W.  MARCHAND, 

Clerk  of  appeals. 

March  Wh,  1877. 

Factums — what  they  must 
contain, 

1.  The  case  in  appeal  shall 
contain  a  summary  statement 
of  the  pleadings  and  of  the 
questions  of  fact  and  of  law 
on  which  the  party  filing  it 
relies,  also  in  an  appendix 
copy  of  the  depositions  of  the 
witnesses  produced  by  such 
party,  giving  the  date  of  each 


deposition,  also  copies  of  all 
admissions  obtained  by  him 
and  of  all  questions  put  to  and 
answers  on  faits  et  articles  by 
the  adverse  party  whenever  the 
same  are  relied  upon. 

2.  In  addition  the  appel- 
lant's case  shall  contain  a  copy 
of  the  judgment  or  judgments 
appealed  from  with  their  res- 
pective dates  ;  and  such  judg- 
ment or  judgments  shall  ap- 
pear at  the  beginning  of  the 
appellant's  case. 

3.  There  shall  also  be  an 
index  of  the  printed  matter 
sent  up  by  each  party  indic- 
ating the  page  of  the  case  on 
which  each  document  or  paper 
begins. 

Size  of  Factums. 

4.  The  case  shall  be  printed 
on  paper  of  eleven  inches  by 
eight  inches  and  a  half,  the 
type  to  be  small  pica,  leaded 
face,  and  every  tenth  line 
numbered  in  the  margin. 

Joint  Cases. 

5.  The  parties  may  by  a 
consent  in  writing  file  a  joint 
case  or  factum. 

6.  Such  joint  case  or  factum 
shall  state  the  questions  of  fact 
and  of  law  to  be  determined 
by  the  Court,  with  a  reference 
to  such  portions  of  the  deposi- 
tions, admissions,  and  questions 
and  answers  on  faits  et  articles 
to  be  printed  in  an  appendix 
as  are  required  for  the  proper 
adjudication  of  the  questions 
in  issue  between  the  parties. 

7.  Such  joint  case  shall  be 
in  the  same  form,  and  in  QtlkAT 


no 
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respects  be  subject  to  the  same 
rules  and  will  entitle  the  par- 
ties to  it  to  the  same  fees  as  if 
separate  cases  had  been  filed. 

Number  of  caaea  to  he  fled. 

8.  Forty  copies  of  each  ease 
or  of  the  joint  case  shall  be 
filed  in  each  cause. 

Clerk  not  to  receive  factumt  not 
conforming  to  rules. 

9.  No  case  not  in  conformity 
to  the  above  rules  shall  be 
received  by  the  clerk  of  this 
court  or  filed  in  his  office,  nor 
shall  it  be  taxed  against  the 
adverse  party  except  by  leave 
of  the  court  or  of  a  judge 
thereof,  which  may  be  granted 
on  such  terms  and  conditions 


as  the   court  or   judge   Shall 
direct. 

Delay  within  ichiek  faetumn 
must  be  filed. 

10.  No  party  shall  be  heard 
on  the  merits  unless  his  case  or 
factum  shall  have  been  filed  at 
least  forty-eight  hours  before 
the  case  is  called  for  hearing. 

11.  The  above  rules  shall 
take  efTeot  as  to  all  eases  filed 
from  and  after  the  tenth  day 
of  September  next,  from  whieh 
date  all  other  rules  of  practice 
on  the  subjects  provided  for  by 
the  present  rules  shall  be  held 
to  be  revoked. 

L.  W.  MARCHAND, 

Clerk  of*  appeata. 

June  21W,  1879. 


:OURT  OF  VICE-ADMIRALTY. 


AN  ACT 


rOK  THE  BBTTBR   ADMINTSTBATION   OF   JUSTIOR  IN  HIS   MAJKSTY'S 

PRIVY   COUNCIL 


(3  and  4  William  IV.,  c.  41.) 


II.  And  be  it  further  enact- 
ed, that  from  and  after  the  first 
day  of  June,  1833,  all  appeals 
or  applications  in  prise  suits, 
and  in  all  other  suits  or  pro- 
ceedings in  the  courts  of  ad- 
miralty, or  vice -admiralty 
courts,  or  any  other  court  in 
the  plantations  in  America, 
and  other  his  majesty's  do- 
minions or  elsewhere  abroad, 
which  may  now,  by  virtue  of 
any  law,  statute,  commission, 
or  usage,  be  made  to  the  high 
court  of  admiralty  in  England, 
or  the  lords  commissioners 
in  prize  cases,  shall  be  made 
to  his  majesty  in  council,  and 


not  to  the  said  high  court  of 
admiralty  in  England,  or  to 
such  commissioners  as  afore- 
said; and  such  appeals  shall 
be  made  in  the  same  manner 
and  form,  and  within  such  time 
wherein  such  appeal  might,  if 
this  act  had  not  been  passed, 
have  been  made  to  the  said 
high  court  of  admiralty,  or  to 
the  lords  commissioners  in  prize 
cases  respectively ;  and  that  all 
laws  or  statutes  now  in  force 
with  respect  to  any  such  ap- 
peals or  applications  shall  ap- 
ply to  any  appeals  to  be  made 
in  pursuance  of  this  act  to  his 
majesty  in  council. 


AN  ACT 

TO  BEQULATK  THE  PRACTICE   AND   THE  PEES  IN  THE  VICE -ADMIRALTY 

COURTS  ABROAD,  AND  TO  OBVIATE  DOUBTS  AS  TO 

THEIR  JURISDICTION. 

23rd  June,  1832.  2  Will.  IV.,  c  41. 


WHEREAS  it  is  expedient 
that  provision  should  be 
made  for  the  regulation  of  the 
practice  to  be  observed  in  the 

^  18 


suits  and  proceedings  in  the 
courts  of  vice-admiralty  in  his 
majesty's  possessions  abroad, 
and  for  the   establ\«.\itEL^Ti\.  oli 
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fees  to  be  allowed   and  taken 
in  the  said  courts  by  the  re- 
epective  judges,    officers,   and 
practitioners   therein :      Be   it 
therefore  enacted  by  the  king's 
most  excellent  majesty,  by  and 
with  the  advice  and  consent  of 
the  lords  spiritual  and  tempo- 
ral, and  commons,  in  this  pro- 
tent  parliament  assembled,  and 
by  the  authority    of  the  same, 
that  it  shall  be   lawful  for  his 
majesty,  with  the  advice  of  his 
privy  council,  from  time  to  time 
to  make  and  ordain  such  rules 
and  regulations    as    shall   be 
deemed  expedient  touching  the 
practice  to  be  observed  in  suits 
and  proceedings  in  the  several 
courts  of  vice -admiralty  at  pre- 
sent or  hereafter  to  be  estab- 
lished in  any  of  his  majesty's 
possessions  abroad;  and  like- 
wise from  time  to  time  to  make, 
ordain,  and  establish  tables  of 
fees  to  be  taken  or  received  by 
the  judges,  officers,  and  practi- 
tioners in  the  said  courts,  for 
all  acts  to  be  done  therein ;  and 
also  from  time  to  time,  as  shall 
be   found   expedient,   to   alter 
any   such    rules,    regulations, 
and  fees,  and  to  make  any  new 
regulations  and  table  or  tables 
of  fees  ;  and  that  all  such  rules, 
regulations,  and  foes,  after  the 
same  shall  have  been  so  made 
and  established  or  altered,  from 
time  to  time,  be  entered  or  en- 
rolled in   the   public  books  or 
records  of  the  said  courts,  so 
far  as  such   practice  and  fees 
shall  relate  or  apply  to  each  of 
such  courts  respectively. 

II.  And  bo  it  further  enact- 
ed, that  a  copy  of  every  table 
of  fees  80  to  be  from  time  to 
timo  made  and  estabUshod  oi 


altered,  shall  be  laid  before  the 
house  of  commons  within  three 
calendar  months  next  after  the 
making  and  establishment' or 
alteration  thereof  respectiyely, 
if  parliament  shall  be  then  fit- 
ting, and  if  not,  then  within 
one  calendar  month  next  after 
the  subsequent  meeting  of  par- 
liament. 

III.  And  be  it  further  enact- 
ed, that  the  several  fees  so  to 
be  established,  and  no  otberi 
shall,  from  and  after  the  mak- 
ing and  establishment  thereof, 
and  the  entry  and  enrolment 
thereof  as  aforesaid,  bo  deemed 
and  taken  to  be  tho  lawM 
fees  of  the  several  jadgei, 
officers,  ministers,  and  practi- 
tioners of  the  said  respee* 
tive  courts  ;  and  such  fees  only 
shall  and  may  be  demanded, 
received  and  taken  aoooid- 
ingly. 

IV.  And  to  the  intent  that 
all  such   regulations   and  fees 
may  be  promulgated  and  pub- 
licly mado  known,  be  it  further 
enacted,  that  the  judge  and  re- 
gistrar of  every  such  court  shall 
cause   to    be    kept    constantly 
hung  up  and  preserved  in  some 
conspicuous  part  of  every  such 
court,  and  in  the  office  of  the 
registrar,  a  copy  of  the  table  of 
fees  so  to  be  from  time  to  time 
ordained    and    established  in 
such    courts    respectively,  so 
that  tho  said  table  may  be  seen 
and  read  by  all  persons  having 
any  business  in  any  such  ooart 
and   office    respectively ;    and 
that  the  books  or  records  con- 
taining tho  entries  of  the  said 
regulations  and  tables  of  fees, 
as  the  same  shall  be  in  foroei 

\  aYiall  be  at  all  seasonable  times 
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open  to  the  inspection  of  the 
practitioners  and  suitors  in 
OTery  such  court. 

y .  And  be  it  further  enacted, 
that  in  all  oases  in  which  pro- 
ceedings may  be  had  in  any  of 
the  said  vice-admiralty  courts, 
if  any  person  shall  feel  himself 
aggrieved  by  the  charges  made 
by  any  of  the  oj£cers  or  practi- 
tionors  therein,  and  the  allow- 
ance thereof  by  such  vice -ad- 
miralty court,  by  reason  that 
such  charges  are  not  warranted 
by  the  tables  herein -be  fore 
mentioned,  it  shall  be  lawful 
for  such  person  or  his  agent, 
under  the  regulations  to  be 
established  in  pursuance  of  the 
powers  given  oy  this  act,  by 
summary  application  to  the 
high  court  of  admiralty  to  have 
the  said  charges  taxed  by  the 
authority  thereof. 

VI.  And  whereas  in  certain 
cases  doubts  may  arise  as  to 


the  jurisdiction  of  vice-admir- 
alty courts  in  his  majesty's 
possessions  abroad,  with  res- 
pect to  suits  for  seamen's  wages, 
pilotage,  bottomry,  damage  to 
a  ship  by  collision,  contempt 
in  breach  of  the  regulations 
and  instructions  relating  to  his 
majesty's  service  at  sea,  sal- 
vage, and  droits  of  admiralty; 
be  it  therefore  enacted,  that  in 
all  cases  where  a  ship  or  vessel, 
or  the  master  thereof,  shall 
come  within  the  local  limits  of 
any  vice-admiralty  court,  it 
shall  be  lawful  for  any  person 
to  commence  proceedings  in 
any  of  the  suits  herein-before 
mentioned  in  such  vice-admir- 
alty court,  notwithstanding  the 
cause  of  action  may  have  arisen 
out  of  the  local  limits  of  such 
court,  and  to  carry  on  the  same 
in  the  same  manner  as  if  the 
cause  of  action  had  arisen 
within  the  said  limits. 


RULES  AND  REGULATIONS 


TO   BB  OBSERVED   IN   THE  SEVERAL 


COURTS    OF    VICE-ADMIRALTY. 


S  1.  As  to  the  holding  of  Courts. — §  2.  Surrogates. — §  3.  Regl 
trar  and  Marshal  to  be  sworn. — §  4.  Registry  Office.— f. 
Registrar's  Duties.— §  6.  Marshal's  Duties. — §  7.  Prooatt 
ings  by  Action. — §  8.  Execution  of  Warrants. — §  9.  A] 
pearance  and  Bail. — §  10.  Proceedings  by  Default. — §  1 
Contested  Suits. — §  12.  Proceedings  by  Plea  and  ProoL- 
§  13.  Examination  of  Witnesses. — §  14.  Proceeding  by  A 
on  Petition. — §  16.  Suits  for  Mariner's  Wages. — 5  16.  Bui 
for  Pilotage. — §  17.  Suits  for  Bottomry. — §  18.  Caoi 
of  Damage  by  Collision. — §  19.  Suits  for  Salvage. — §  3 
Causes  of  Possession. — §  21.  Action  to  obtain  Security  f 
the  Safe  Return  of  a  Vessel. — §  22.  Derelict  Cases. — S* 
lions  23,  24,  25,  and  26,  relating  to  Pirates,  have  b« 
omitted. — §  27.  Prosetsutions  for  Breach  of  the  Reyenne  < 
Navigation  Laws. — §  28.  General  Rules  to  be  observed! 
Practice.— §  29.  Tender.— §  30.  References.— §  31.  Taxi 
tion  of  Costs. — §  32.  Incidental  Monitions. — §  33.  Commi 
fiions. — §  34.  Acts  on  Petition. — §  35.  Appeals. — 5  36.  Ri 
gulations  as  to  the  Sittings  of  the  Court. — §  37.  As  to  tf 
Return  and  service  of  Warrants,  Monitions,  aad  other  Ii 
struments.— §  38.  Interlocutory  Decree. — §  39.  Monition 
— §  40.  Proxies. — §  41.  Other  General  Rules. 


§  1.  As  to  the  holding  of  Courts. 

Courts  are  to  bo  regularly 
held  at  short  intervals  by  ad- 
journment from  day  to  day ; 
but  the  judge  is  authorized  to 
sit  on  any  intermediate  day  as 
herein -after  provided,  in  case 
the   despatch   of   busineBS,  ot 


other  necessity  shall  requir 
The  practice  which  has  pn 
vailed  in  many  of  the  viO( 
admiralty  courts,  of  presentii 
a  petition  to  the  judge  to  a] 
point  a  day  for  holding  a  coo 
is  from  henceforth  to  cease. 

The  j  udge  is  to  be  at  oonv< 
nlQtit  times   accessible  at  h 


•hambera,  that  h«  maj  be,  ir 
Deoe»ai7,  conenltod  by  tb«  re- 
gistrar OQ  an;  laeideutal  mat- 
ing a  motion  by  oauneel,  or 
diraating  the  sale  of  psriahabla 
goods,  or  doing  an;  other  aot 
irhioh  the  emergeoey  of  a  caea 
may  render  requiBiCe  Co  ba  dona. 


The  admittad  adroeatea  ot 
«aob  oonTt  are  to  be  appointed 
■arrogatea,todo,  in  thesbiancs 
oT  the  judge,  ordinary,  or  oom- 
monformaata  (butnone  other), 
•aoh  as  the  admin  is  taring  an 
oath  to  a  witness,  dacroBing  a 
monition,  taking  bail,  and 
the  Ilka  j  but  in  thosa  courte 
In  tthiob  tha  advocate  is  al- 
lowed to  act  ai   proctoi 


lojndioial  act 
to  be  aped  by  a 
any  oaase  in  whion  ae  may 
profesiiooally  retained  or 

tBTBEted. 

when  an  advocala  is  to 
admitted  a  enrrogate,  he  ia 
attend  with  the  registrar  bef' 
tlie  judge,  and,  on  being  awi 
faithfully  to  eieoute  hie  oUB 
ia  to  be  admittad.     The  reg 


ind  is 


laible  t 


]    the   d 


through  on  t  tiie  yea 

Eereon  of  eompetant  skill  and 
nowledge  is  to  ba  io  regular 
Bttendanca  tbera,  for  all  rs- 
quiaite  purposaa. 

Thednty  of  the  registrar  ia  to 
attend  all  sittings  of  the  oourt, 
and  also  before  the  judge,  or 

make  minutea  of  every  act  of 
oourt  or  dearae,  and  to  enler 
the  same  in  an  assignaUon 
book,  to  ba  kept  for  the  pur- 
pose, whiob  is  to  torn)  a  record 
of  the  prooaedingaofthe  court; 
ba  ia  to  file  or  take  the  ouatody 
of  all  pleas,  dspoaitions,  docu- 
ments, eihibita,  and  papers 
brought  into  court,  recording 
the  receipt  thereof  in  the 
aaaignation  book,  briefly  stal- 
papers 


nd  the 


eipt. 


of  all  witnesses  examined  up- 
1  plaaa  and  interrogatories. 
■  from    illnaas,  or  any   other 

sufficient  cause,  ha  sbonld  be 
J   perform    this   duty, 


lejuc 


Tbs  peiBona  to  be  appointed    i 
loexeontsthaaaTeraloffieasi'    ' 
regiatrar  and  marshal  are  to  t 
■worn    faithfiilly    to   pertor: 
their  raspectira  dntiea. 


he  made,  tranalations  of  a 


ired  by  tho  judge,  or  by 
Che'procturof  either  party.  He 
's  to  make  and  lo  «,k.l«BX.  co^wa 


278 


RULES   OP   PRACTICE   C.   V.   A. 


of  all  records,  documents,  and 

£apers  that  may  be  requisite. 
le  is  to  draw  all  bail-bonds, 
or  recognizances,  and  to  be 
present  at  and  attest  the  exe- 
cution thereof  before  the  judge 
or  surrogate.  He  is  to  prepare, 
sign,  and  seal  all  warrants, 
commissions,  and  instruments 
issuing  under  the  seal  of  the 
court.  He  is  also  to  collect 
from  the  practitioners,  and  re- 
ceive for  the  judge's  use,  the 
fees  payable  to  him.  He  is  to 
have  the  custody  of  all  moneys 
paid  into  court,  and  to  remit 
them  when  required,  by  bills 
of  exchange  or  other  valid  se- 
curities, to  England.  He  is 
prohibited  from  acting  either 
as  advocate  or  proctor  in  any 
suit,  matter,  or  proceeding  in 
the  court  of  which  he  is  a 
registrar. 

§  6.  Marshal* 8  Duties. 

The  marshal  is  to  attend  the 
judge  in  court  on  all  court- 
days.  He  is  to  enquire  and 
report  as  to  the  sufficiency  of 
persons  proposed  for  bail.  He 
is  to  execute  all  such  warrants, 
decrees,  monitions,  and  other 
instruments  as  shall  be  issued 
from  the  court,  and  be  directed 
to  him  ;  and  he  is  to  make  due 
returns  thereof. 

In  cases  where,  in  order  to 
avoid  expense,  it  may  be  deem- 
ed requisite  to  employ  others 
than  the  marshal  to  execute 
the  process  at  any  great  dis- 
tance from  the  court,  the  in- 
strument is  to  be  addressed  as 
follows  :  — 

*'  To  all  and  singular  mayors, 
justices  of  the  peace,  bailiffs, 


constables,  officers,  and  minis- 
ters of  justice,  or  literate  per- 
sons whomsoever,  and  more  ei- 
pecially  to  the  collector  and 
comptroller  of  our  castoms  at 

the  port  of ;*'  or  in  Bomo 

similar  form,  if  more  appro- 
priate to  the  existing  authori- 
ties in  the  colony. 

And  on  those  occasions  either 
the  collector  or  comptroller  of 
the  customs  is  to  be  preferred, 
unless  they  are  parties  to,  or 
interested  in,  the  suit. 

And,  with  the  same  ^ew  of 
avoiding  expense,  it  is  expe- 
dient that  other  duties  whiok 
properly  belong  to  the  office  of 
marshal,  and  which  require  to 
be  performed  at  a  distance  from 
the  court,  be  executed  by 
others ;  in  which  cases,  commis- 
sions are  to  be  addressed  spe- 
cially to  any  competent  persoBS, 
by  name,  resident  near  the 
place  where  such  duties  are  to 
be  \  orformed. 

§  7.  Proceedings  hy  Actiont. 

These  are  to  commence  with 
an  entry  by   a  proctor,  in  a 
book  to  be  kept  in  the  registiy 
for  that    purpose,    called  the 
action  book,  of  the  action  in  a 
given  sum  sufficient  to  cover 
the  demand  and  the  probaUt 
amount  of  costs  ;   but  this  sno 
is  on  no  account  to  be  exees- 
sive.     Before    any   warrant  i« 
issued,  the  party  applying  for 
the  same  is  to  exhibit  to  the 
registrar  an   affidavit,  setting 
forth  the  nature  of  the  demand, 
that  application  for  payment 
has  been  made  without  effect 
to  the  parties  concerned,  and 
that  the  aid  and  process  of  the 
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court  are  required  for  the 
enforcement  thereof.  Upon  the 
leftving  of  this  affidavit  in  the 
registry,  a  warrant,  specifying 
the  amount  of  the  action,  may 
issue  to  arrest  the  property 
proceeded  against,  or  the  per- 
son in  cases  where  personal 
arrest  is  lawful ;  but  personal 
ftrrest  is  never  to  be  resorted  to 
when  the  ends  of  justice  can 
be  otherwise  obtained.  The 
proctor,  having  obtained  the 
warrant  from  the  registrar,  is 
to  make  a  copy  of  it,  and  then 
deliver  the  warrant  and  copy 
to  the  marshal,  with  instruc- 
^ns  for  the  execution  of  the 
process.  If  the  instrument  is 
to  be  served  on  a  ship,  cargo, 
and  freight  at  different  places, 
as  many  different  copies  there- 
of as  are  requisite,  must  be 
made  by  the  proctor  for  that 
purpose.  Every  copy  is  to  be 
examined  with  the  original  by 
fhe  marshal,  or  the  person 
serving  the  instrument. 

§  8.  Execution  of  Warrants, 

When  a  ship  is,  or  a  ship 
and  cargo  are,  to  be  arrested, 
the  warrant  is  to  be  affixed  on 
the  mainmast  or  some  conspic- 
uous part  of  the  vessel  for  a 
short  time,  and  a  collated  copy 
of  it  left  on  board  ;  and  when 
goods  only  are  to  be  arrested 
(either  for  the  purpose  of  pro- 
ceeding against  such  goods  or 
the  freight  due  thereon,)  the 
warrant  is  to  be  affixed  for  a 
short  time  on  part  of  the  goods, 
and  a  collated  copy  thereof  left 
thereon,  or  with  any  person  in 
whose  actual  custody  the  goods 
may  be. 


In  cases  of  personal  arrest, 
the  warrant  under  the  seal  of 
the  court  must  be  shown  to 
the  party  before  he  is  taken 
into  custody. 

A  certificate  of  the  service  of 
every  warrant  executed  by  the 
marshal  is  to  be  endorsed 
thereon,  and  signed  by  him,  in 
which  he  is  to  set  forth  the 
time  when,  and  the  mode  by 
which  the  service  was  effected. 

When  a  warrant  is  served  by 
any  other  person  than  the  mar- 
shal, there  must  be,  in  addi- 
tion to  a  similar  certificate  of 
the  person  serving  it,  his  affida- 
vit, in  the  verification  thereof. 

The  warrant  having  been 
served  is  to  be  delivered  back 
to  the  proctor,  [to  be  by  him 
returned  into  the  registry  at 
the  time  when  it  purports  to 
be  returnable  ;  and  the  regis- 
trar is  then  to  attend  with  the 
proctor  before  a  judge  or  sur- 
rogate, and  enter  a  minute  in 
the  assignation  book,  that  the 
warrant  has  been  returned  duly 
served  and  executed. 

§  9.  Appearance  and  Bail. 

After  the  entry  of  an  action, 
and  before  the  issue  of  a  war- 
rant, the  defendant  may  vol- 
luntarily  appear  and  give  bail, 
and  thus  avoid  the  expense 
consequent  on  the  issue  of  pro- 
cess. 

An  appearance  alone,  with- 
out any  bail,  may  be  sufficient 
for  the  purpose  of  contesting  a 
suit,  but  in  cases  of  the  arrest 
of  property  or  of  the  person, 
either  the  demand  must  be 
satisfied,  or  competent  bail 
given  befoie  tti«  ^xo^vtVj   «t 
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person   is    released    from   the 
arrest. 

In  order  to  avoid  unnecessary 
detention  when  the  arrest  is  to 
take  place  at  a  distance  from 
the  court,  a  commission  for 
taking  bail  is  to  accompany 
the  warrant,  as  an  authority 
to  the  party  serving  the  war- 
rant to  release  the  individual 
or  the  property  on  sufficient 
bail  being  given. 

§  10.  Proceediny  hy  JJefault. 

In  the  case  of  property  ar- 
rested, and  no  party  appearing 
after  the  return  of  the  warrant, 
the  cause  may  proceed  by  de- 
fault, or  psenam  contumacisp.  To 
this  end,  on  the  day  the  war- 
rant is  returned,  the  parties 
cited  and  not  appearing,  are, 
at  the  petition  of  the  proctor, 
to  be  pronounced  by  the  judge 
or  surrogate  to  be  .in  default, 
and  an  entry  to  that  eJSfect  is 
to  be  added  by  the  registrar  to 
tho  minute  on  the  return  of 
the  warrant  in  the  assignation 
book. 

At  the  expiration  of  two 
months  from  the  return  of  the 
warrant,  if  no  appearance  be 
given,  the  parties  cited  are 
again  to  bo  pronounced  in  de- 
fault, and  tho  promoter  is  to  be 
entitled  to  a  decree  pronounc- 
ing for  the  amount  of  his  de- 
mand, and  giving  him  a  lien 
on  the  property ;  which  decree 
is  to  be  drawn  by  the  proctor, 
who,  after  it  has  been  perused 
and  settled  by  the  registrar,  is 
to  make  a  fair  copy  of  it  for 
the  court. 

An  aflidavit  in  verification  of 
all  the  faots  mentioned  in  the. 


decree  is  to  be  made  by  the 
party  proceeding,  which  affi- 
davit is  to  be  drawn  by  the 
proctor,  and  submitted  to  the 
registrar. 

The  proctor  is  then  to  pre- 
pare a  short  case  detailing  the 
proceedings,  which,  with  a  copy 
of  the  affidavit,  he  is  to  deliver 
to  counsel  as  instructions  to 
move  the  court  to  sign  the  de- 
cree, of  which,  when  signed  by 
the  judge,  the  registrar  is  to 
make  a  minute  in  the  assigna- 
tion book. 

On  the  same  court  day,  or 
on  any  subsequent  adjourned 
court  day,   if  an   affidavit  of 
two  persons  is  exhibited,  stat- 
ing that  the  property  proceed- 
ed against  is  perishable  and 
likely  to  deteriorate  in  Yalae« 
the  judge  is  to  direct  a  decree 
of  appraisement    and  sale  to 
issue,  of  which   the  registrar 
is   also    to    make    an    entry. 
This  decree  is  then  to  be  de- 
livered by  the  registrar  to  the 
proctor,  and  by  the  latter  to 
the  marshal,  with  instructions 
for  its  execution.      The  mar- 
shal is  thereupon  to  select  a 
broker,  or  other  person  con- 
versant with  the  value  of  the 
])roperty,  and  to  administer  an 
oath  to  him  justly   and  faith- 
fully to  inventorize    and  ap- 
praise the    ship,    her  tackle, 
apparel,  and  furniture,  or  the 
goods,  as  the  case  may  be.  An 
inventory     and    appraisement 
are  then  to  be   made,  and  the 
marshal  is  to  cause   the  pro- 
perty to  be  publicly  advertised 
by  printed  bills  or  otherwise, 
and,     after     sufficient    publio 
notice  of  the  intended  sale,  to 
bo  sold  by   auction.     The  sale 
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being  completed,  the  marshal 
is  to  return  the  decree  (with 
bis  certificate  as  to  the  execu- 
tion thereof)  into  the  court,  or 
before  the  judge  or  surrogate 
in  chambers,  and  to  bring  in 
at  the  same  time  the  inventory 
and  appraisement,  with  a  more 
extended  return  of  the  marshal 
and  appraiser,  signed  by  them, 
setting  forth  the  particulars 
and  the  value  of  the  ship  or 
goods  as  appraised ;  and  he  is 
also  to  bring  the  account  of 
sales  and  proceeds  into  the  re- 
gistry within  the  time  specified 
in  the  decree. 

If  the  property  be  of  consid- 
erable value,  two  brokers  or 
appraisers  may  be  employed, 
provided  there  is  sufficient 
reason  for  the  same.  The  pro- 
perty is  never  to  be  sold  under 
the  appraised  value,  unle?  ..^by 
special  order  of  the  court  ;^and 
if  the  appraised  value  cannot 
be  obtained  after  an  attempt 
to  sell,  the  marshal  is  to 
exhibit  an  affidavit  of  at  least 
two  persons,  stating  that  the 
property  had  been  duly  adver- 
tised and  put  up  at  public 
auction,  when  only  a  certain 
sum  was  bid  for  the  same. 
And  if  the  judge  be  then  satis- 
fied that  all  has  been  done  as 
properly  and  fairly  as  if  the 
owner  himself  had  been  selling 
his  own  property,  he  is  to  dir- 
ect the  same  to  be  sold  at  a 
reduced  price,  bnt  not  for  less 
than  a  sum  which  he  in  his 
discretion  is  to  fix.  A  minute 
of  such  order  is  to  be  entered 
by  the  registrar  in  the  assign- 
ation book,  and  the  property  is 
then  to  be  offered  again  for  sale 
by  public  auction. 


When  the  proceeds  are 
brought  into  the  registrar,  the 
registrar  may  pay  out  of  court 
to  the  party  proceeding,  on  his 
application  for  that  purpose, 
the  amount  of  the  debt  pro- 
nounced for,  together  with  the 
costs  of  the  suit,  the  same  be- 
ing first  duly  taxed  and  allowed 
by  the  judge. 

When  a  decree  pronouncing 
for  the  interest  of  a  party  pro- 
ceeding by  default  has  been 
signed  by  the  judge,  if  any 
other  party  should  also  proceed 
against  the  property,  he  will 
be  entitled  on  a  motion  of  coun- 
sel, to  have  his  interest  pro- 
nounced for  by  an  interlocutory 
decree,  after  the  warrant  has 
been  returned  two  months,  and 
a  second  default  has  been  in- 
curred in  his  particular  suit. 
On  this  occasion  a  similar  affi- 
davit must  be  exhibited  to  that 
required  on  obtaining  the  de- 
cree for  the  interest  of  the 
party  who  had  originally  pro- 
ceeded by  default. 

The  balance  of  proceeds,  if 
any  remain  in  the  registry  after 
satisfying  the  amount  pro- 
nounced for  and  costs,  may,  on 
production  of  the  ship's  regis- 
ter, or  other  satisfactory  evi- 
dence of  ownership,  be  paid 
out  to  the  owner.  But  if  his 
application  be  made  within  a 
year  and  a  day  from  the  return 
of  the  warrant,  he  is  to  give 
bail  to  answer  latent  demands. 

The  sufficiency  of  sureties  is 
to  be  reported  upon  by  the 
marshal,  and  the  bail  must  be 
given  in  the  manner  herein- 
after mentioned  respecting  bail 
to  answer  an  action  in  a  con- 
tested suit. 
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In  a  case  proceeding  by  de- 
fault or  in  pamam,  the  owners 
of  the  property  are  to  be  allow- 
ed to  contest  the  suit  at  any 
time  before  the  expiration  of  a 
year  and  a  day  from  the  return 
of  the  warrant;  but  if  they 
neglect  to  appear  until  they 
have  been  pronounced  in  de- 
fault, thoy  must,  on  appearing, 
pay  contumacy  fees,  viz.  all 
the  costs  occasioned  by  such 
their  neglect,  including  the 
charges  for  keeping  possession 
beyond  the  time  specified  in 
the  warrant  for  its  return, 
which  costs  are  to  be  taxed  by 
the  court. 

§  11.   Contested  Suite. 

In  contested  suits  the  pro- 
perty remains  in  the  custody 
of  the  court,  but  if  the  release 
thereof  be  a  material  object  to 
the  owner,  or  to  the  party  de- 
fendant, it  may  be  delivered  to 
him  on  suflScient  bail  by  two 
persons  severally  in  the  amount 
for  which  the  action  has  been 
entered.  Causes  of  possession, 
however,  are  not  bailable  un- 
less by  the  special  direction  of 
the  judge.  Bail  to  answer  an 
action,  and  all  bail  bonds  or 
recognizances  are  to  be  given 
In  the  following  manner  : 

The  proctor  who  is  to  pro- 
duce the  sureties  is  to  furnish 
the  marshal  and  also  the  ad- 
verse proctor  with  the  particu- 
lars in  writing,  of  the  names  of 
the  proposed  bail,  their  address 
and  occupation  ;  and  the  mar- 
shal, having  made  due  enquiry 
as  to  their  sufficiency,  is  to 
deliver  his  report  thereon  to 
the  proctor  proposing  the  bail, 


who  is  then  to  instmot  the  re- 
gistrar to  prepare  the  bail- 
bond.  The  registrar,  the  two 
proctors,  and  their  saretias, 
are  then  to  attend  the  judge  or 
surrogate,  and,  upon  the  re- 
cognizances being  duly  entered 
into,  the  property  is  to  be  re- 
leased upon  an  instrument  to 
be  drawn  by  the  marshal  and 
issued  immediately  after  bail 
has  been  given.  This  form  is 
to  be  dispensed  with  when  the 
bail  is  taken  by  commission. 

It  is  competent  to  the  adverse 
proctor  to  object  to  the  propos- 
ed sureties,  in  which  case  the 
judge  is  immediately  to  decfde 
on  the  validity  of  the  objections. 
If  the  adverse  prootor  do  not 
attend  at  the  production  of  the 
sureties,  the  bail  may  be  taken 
ex  parte  upon  an  affidavit,  to 
be  prepared  by  the  proctor  pro- 
ducing them,  that  he  has  given 
twenty-four  hours'*  notiee  in 
writing  of  their  names,  address, 
and  occupation,  which  affida- 
vit is  to  be  left  in  the  registry. 

Should  a  party  appear  under 
protest,  either  objecting  to  the 
jurisdiction  of  the  court,  or  on 
any  other  ground  on  which  he 
means  to  contend  that  he  is  not 
liable  to  answer  the  action,  hif 
appearance  must  be  entered  V7 
the  registrar  in  the  assignation 
book  as  given  under  protest, 
and  the  party  so  appearing  is 
to  be  assigned  to  aeliver  hif 
act  on  protest  to  the  adverse 
proctor  within  a  limited  time. 
The  same  course  of  proceeding 
is  to  be  pursued  on  the  act  on 


*See   Supplementary   Rales 
of  2nd  March,  1848,  poat. 
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protest  as  in  oases  of  acts  on 
petition  (hereinafter  stated)  up 
to  the  time  of  the  hearing,  when 
the  judge  is  either  to  pronounce 
for  the  protest  and  dismiss  the 
suit,  or  overrule  the  protest 
and  assign  the  party  to  appear 
absolutely,  and  the  cause  is 
then  to  proceed  as  if  no  appear- 
ance on  protest  had  been  given. 
In  contested  suits  the  facts 
may  be  established  either  by 
libel  or  plea,  and  the  examina- 
tion of  witnesses  thereon  styled 
"Plea  and  Proof  j"  or  by  an 
"  Act  on  Petition,"  supported 
by  affidavits,  to  which  may  be 
annexed  exhibits  or  other  do- 
cnments  to  be  verified  in  the 
affidavits. 

§  12.  Proceedings  by  Plea  and 
Proof. 

When  an<  appearance  has 
been  entered,  the  defendant 
IB  entitled  to  an  assignation  on 
the  plaintiff  to  exhibit  a  libel 
within  a  time  to  be  limited  by 
the  judge. 

The  libel  or  plea  is  to  be 
drawn  by  the  plaintiff's  proctor 
and  settled  by  counsel,  and 
then  a  fair  copy,  signed  by 
counsel,  is  to  be  made  for  the 
court,  and  brought  in  pursuant 
to  the  assignation;  a  copy  is 
alio  to  be  delivered  to  the  ad- 
verse proctor,  and  each  proctor 
is  entitled  to  make  copies  for 
the  use  of  his  counsel  at  the 
hearing. 

There  may  be  annexed  to 
the  libel  or  plea,  documents  or 
exhibits  pleaded  or  referred  to 
therein,  of  which  copies  are  to 
be  made  in  like  manner,  the 
originals  being^   brought  into 


court.  And  upon  the  libel  or 
plea  being  brought  in,  the  j  udge 
is  to  assign  to  hear,  on  admis- 
sion thereof,  on  the  next  court- 
day,  or  at  a  time  to  be  named 
by  him.  The  defendant's  proc- 
tor may  then  lay  the  libel  or 
plea  before  counsel  for  his  ad- 
vice, if  the  same  be  opposable, 
and  if  it  be  deemed  by  him  not 
sufficient  in  law  (supposing  it 
be  true)  to  warrant  the  plain- 
tiff's prayer,  the  admission  of 
it  may  be  opposed  j  whereby  if 
the  plaintiff  has  no  legal  cause 
of  action,  the  suit  may  be  stop- 
ped in  limine,  it  being  the  duty 
of  the  judge  to  reject  all  pleas, 
which,  if  assumed  to  be  true, 
will  not  justify  him  in  pro- 
nouncing a  decree  for  the  party 
giving  in  such  plea.  Or  if  the 
plea  contains  matter  unneces- 
sary or  irrelevant  to  the  cause 
of  action,  or  is  drawn  in  too 
diffuse  or  argumentative  a 
manner,  the  admission  thereof 
may  be  opposed.  Upon  these 
objections  coming  on  to  be  de- 
bated, the  judge  will  order  the 
plea  to  be  admitted,  reformed, 
or  altogether  rejected  as  he 
shall  see  cause.  If  ordered  to 
be  reformed,  the  judge  will  in 
his  discretion  direct  the  objec- 
tionable matter  to  be  expunged 
and  other  points  modified.  If 
ordered  to  be  rejected,  such  re- 
jection puts  an  end  to  the  suit. 
On  the  libel  being  debated,  a 
case  on  each  side  is  to  be  pre- 
pared by  the  respective  proc- 
tors, and  delivered  to  counsel 
with  copies  of  the  libel  and  of 
the  exhibits  if  any,  which 
copies,  however,  must  after- 
wards serve  for  the  use  of  the 
counsel  at  the  ^uaA.  Vi^^\vcv%. 
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Pleas,  the  admissibility  of 
which  is  not  objected  to,  are 
admitted  to  proof  of  coarse. 

Pleas  or  allegations  given  in 
a  subsequent  stage  of  a  cause, 
may  be  admitted,  reformed,  or 
rejected  in  a  similar  manner. 

On  the  libel  being  admitted, 
the  proctor  giving  in  the  same 
is  to  be  assigned  to  prove  its 
contents  by  evidence  within  a 
time  to  be  limited  by  the  judge, 
and  the  party  giving  in  the 
plea  is  entitled,  if  he  desires 
it,  to  the  personal  answers  in 
writing  of  the  adverse  party. 
In  that  case  a  decree  for  an- 
swers is  to  be  extracted  from 
registry  and  served  on  the 
party,  by  showing  him  the  ori- 
ginal under  seal,  and  leaving 
with  him  a  copy  thereof.  The 
answers  are  to  be  drawn  by  the 
proctor  for  the  party  required 
to  give  in  the  same,  who  must 
answer  specifically  to  all  the 
facts  or  allegations  in  the  plea 
which  are  within  his  own  know- 
ledge, by  either  admitting  or 
denying  the  same  ;  and  as  to 
all  matters,  he  must  answer  to 
his  belief  or  disbelief. 

No  extraneous  or  irrelevant 
matter  is  to  be  introduced,  but 
the  party  may  set  forth  any 
matter  necessary  to  explain  his 
answer.  If  any  facts  are  in- 
troduced which  are  capable  of 
proof  by  witnesses,  they  must 
be  established  by  evidence  re- 
gularly taken  on  a  plea.  The 
answers  are  to  be  settled  by 
counsel,  and  then  the  party 
attended  by  his  proctor  is  to  be 
sworn  to  the  truth  thereof  be- 
fore the  judge  or  surrogate  in 
the  presence  of  the  registrar, 
who  iff  to  make   and  sign  an 


attestation  at  the  foot  thereof. 
The  registrar  is  then  to  file 
them  and  make  a  minnte  in  the 
assignation  book,  of  their  hav- 
ing been  sworn  and  brought 
into  court.  The  adverse  proo-, 
tor  may  immediately  inspeet 
them  without  waiting  for  pub- 
lication, and  may  have  an  office 
copy  of  them.  And  if  they  be 
insufficient,  redundant,  or  con- 
tain matter  not  pertinent,  may 
be  objected  to  in  the  same' 
manner  as  a  libel  or  plea. 

If  after  the  return  of  a  de- 
cree personally  served,  the 
party  does  not  give  in  hit 
answer  within  the  time  assign- 
ed, the  judge  may  decree  an 
attachment  against  him  for  his 
contumacy ;  but  notwithstand- 
ing this  measure,  the  proctor 
for  the  plaintiff  may  proeeed 
with  the  production  of  his  wit- 
nesses and  take  other  requisite 
steps  in  the  cause. 

§13.  Examination  of  Witne»»ei, 

The  name  of  the  witness  and 
a  designation  of  the  specific 
articles  of  the  libel  or  plea  on 
which  he  is  to  be  examined, 
must  be  delivered  to  the  ad- 
verse proctor  and  to  the  regis- 
trar or  examiner,  whereupon 
the  proctor  giving  in  the  plea 
is  to  attend  the  witness  and 
produce  him  before  the  judge 
or  surrogate,  in  court  or  cham- 
bers, when  the  witness  is  to  be 
immediately  sworn  in  the  pre- 
sence of  the  registrar.  Due 
notice  of  his  intended  produc- 
tion must  be  given  to  the  ad- 
verse proctor,  who  may  attend 
if  he  think  fit.  On  the  witness 
beln^  so  sworn,  the  registrar  is 
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to  make  an  entry  thereof  in  the 
asaignation  book. 

The  deposition  in  chief  is  not 
to  be  taken  upon  written  in- 
terrogatories, but  by  relevant 
questions  put  vivd  voce  by  the 
registrar  or  examiner,  and  aris- 
ing out  of  the  oircumstanoes 
E leaded,  but  not  so  put  as  to 
lad  the  witness.  If  there  are 
several  pleas,  witnesses  are  to 
be  examined  on  each  plea.  The 
witness  must  not  be  dismissed 
nntil  the  lapse  of  twenty-four 
boars  from  the  time  of  his  pro- 
duction, so  that  the  adverse 
prootor  may  have  an  oppor- 
Innity  to  cross-examine  him  by 
interrogatories  in  writing  if  he 
think  fit;  and  this  time  may 
be  extended  on  reasonable 
cause  to  be  shown  by  the  proo- 
tor through  the  registrar  to  the 
judge.  Such  interrogatories 
are  to  be  drawn  by  the  adverse 
prootor,  and,  when  practicable, 
settled  by  counsel.  They  are 
then  to  be  copied  for  and  signed 
by  the  counsel,  and  delivered 
to  the  registrar,  with  instruc- 
tions as  to  the  particular  inter- 
rogatories to  be  administered 
to  each  witness.  When  the 
witness  has  been  examined  in 
chief,  and  also  upon  interro- 
gatories, if  any  are  to  be  ad- 
ministered, the  depositions  in 
chief  and  also  the  answers  to 
the  interrogatories  (if  any), 
are  to  be  read  over  to  or  by 
the  witness  and  signed  by  him, 
and  he  is  then  to  attend  with 
the  registrar  before  the  judge 
or  surrogate  in  chambers,  and 
make  a  declaration  that  he 
knows  the  contents  of  his  de- 
position, and  that  the  same  are 
true  in  virtue  of  the  oath  by  him 


taken  on  his  being  produced ; 
and  an  attestation  thereuf  is  to 
be  made  at  the  foot  of  the  de- 
position by  the  registrar  or 
examiner. 

The  evidence  of  the  witnesses 
is  in  all  cases  to  be  kept  closely 
sealed,  and  the  contents  thereof 
are  not  to  be  divulged  until 
publication  shall  have  been 
passed;  after  which,  but  not 
sooner,  the  proctor  administer- 
ing the  interrogatories,  if  any 
are  administered,  is  to  deliver 
a  copy  thereof  to  the  proctor 
producing  the  witness. 

In  the  event  of  any  witness 
refusing  to  attend  to  be  exam- 
ined, his  necessary  expenses 
having  been  tendered  to  him 
(but  not  otherwise,)  a  compul- 
sory or  subpoena,  to  be  prepar- 
ed by  the  registrar,  may  be 
extracted,  and  served  on  the 
person  so  refusing  to  attend,  by 
showing  to  him  the  original  in- 
strument und^r  seal,  and  leav- 
ing with  him  a  collated  copy 
thereof,  and  if  he  do  not  ap- 
pear to  this  process,  an  attach- 
ment may  issue  against  him 
for  his  contempt. 

The  witnesses  for  the  plain- 
tiff being  all  examined,  his 
proctor  may  on  the  first  court- 
day  afterwards  pray  publica- 
tion of  the  evidence,  which  is 
to  be  decreed  to  take  place  at  a 
time  to  be  fixed  by  the  judge; 
and  at  the  expiration  of  that 
time  it  is  imperative  on  the 
opposite  party  to  plead  if  he 
intends  to  do  so  at  all ;  for  this 
purpose,  he  is  to  attend  before 
the  registrar  or  surrogate,  and 
declare  in  a  minute  of  court 
that  he  intends  to  offer  an  alle- 
gation or  counter -^V^«k,«.Tv^^^ 
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same  must  be  brought  into 
eourt  within  a  reasonable  time, 
to  be  assigned  by  the  judge. 
In  that  case,  publication  of  the 
evidence  must  be  stayed  until 
the  allegation  be  disposed  of, 
either  by  being  admitted  or 
rejected  by  the  court,  or  by  the 
party  abandoning  the  intention 
of  giving  it  in.  If  admitted, 
publication  must  be  stayed  un- 
til the  whole  evidence  in  the 
cause  be  taken.  In  the  event 
of  no  allegation  or  counter- 
plea  being  given,  or,  if  given, 
being  rejected  by  the  court,  or 
withdrawn  by  the  party,  pub- 
lication of  the  evidence  is  to 
take  place ;  and  thereupon  the 
depositions  may  be  inspected 
on  each  side,  and  copies  there- 
of furnished  to  the  parties  at 
the  request  of  their  proctors, 
who  may  make  copies  thereof 
for  their  respective  counsel. 

After  the  evidence  has  been 
inspected,  neither  party  can 
claim  as  a  matter  of  right  to 
give  any  further  plea  or  alle- 
gation in  the  principal  cause ; 
but  if  the  judge  shall  be  satis- 
fied by  affidavit  that  there  is 
any  matter  important  to  the 
issue,  which  could  not  have 
been  pleaded  before  by  reason 
that  knowledge  thereof  had  not 
come  to  the  party  prior  to,  or 
that  the  fact  had  occurred  after 
the  publication,  the  judge  in 
his  discretion  may  allow  such 
matter  to  be  pleaded. 

Allegations  exceptive  to  the 
testimony  of  witnesses,  may  be 
given  after  publication  in  cases 
only  where  the  matter  on  which 
they  are  founded,  arises  out  of 
the  evidence  of  the  witness  or 
witDesaea    excepted     to,    and 


>  where  the  oontradiction,  if 
I  proved,  would  tend  materiaUj 
to  destroy  his  or  their  credit; 
{  but  no  allegation  exeeptiTe  to 
the  testimony  of  witneaaes  is 
to  be  admitted,  if  the  faeti  it 
contains  either  hftve  been  or 
could  have  been  pleaded  be- 
fore publication.  After  pnbli- 
oation,  no  allegation,  pleading 
generally  that  the  witneii  is 
not  worthy  to  be  believed  on  Ui 
oath,  la  to  be  reoeived.  Any 
such  nllegationy  when  offered, 
must  precede  publieatioii,  and 
must  plead  g'onerally  that  the 
witness  is  cf  bad  character  and 
reputation,  and  not  to  be  be- 
lieved on  his  oath  without  ia- 
puting  to  him  any  apeoiflo 
charges. 

When  several  pleas  are  giiWL 
in  a  cause,  witneaaes  are  to  bs 
examined  on  each  plea;  aid 
all  other  steps  are  to  be  par- 
sued  in  the  same  manner  u 
directed  in  respect  of  the  plain- 
tiff's libel. 

It  is  the  duty  of  the  proeton 
to  take  especial  care  that  tiie 
libel  and  defensive  allegati<m 
contain  all  the  facta  material 
to  the  decision  of  the  cause,  lo 
that  several  pleas  may  not  un- 
necessarily be  given. 

M'^hen  publication  shall  have 
taken  place  on  all  pleas,  tbs 
cause  is  to  be  set  down  to  bt 
heard  at  a  time  to  be  appointed 
by  the  judge.  Counsel  are  to 
be  furnished  with  copies  of  all 
material  papers,  vis.,  pleas» 
exhibits,  and  depositions  of 
witnesses,  but  not  of  warrantSi 
decrees,  or  other  formal  instro- 
ments,  unless  from  cironm- 
stanoes,  the  contents  of  sueh 
instruments   may   be  material 
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discussion  of  the  cause. 
se  for  hearing  on  each 
is  to  be  prepared  by 
ispective  proctors,  briefly 
g  the  proceedings  which 
taken  place,  and  calling 
tention  of  counsel  to  the 
)  which  each  party  may 
the  judge  to  pronounce, 
▼idence  is  not  to  be  ab- 
ed, nor  are  documents  of 
^counsel  are  furnished 
copies  to  be  more  than 
J  described  in  the  case, 
ngthened  details  are  to 
oided,  but  the  attention 
msel  is  to  be  directed  to 
rinoipal  points.  A  rea- 
le  fee  is  to  be  paid  to 
b1  on  the  hearing ;  and  if 
gse  takes  more  than  one 
1  argument,  a  moderate 
onal  or  refreshing  fee  is 
'given  for  each  subse- 
day.  Definite  sentences 
iting  are  only  requisite 
elict  and  piratical  cases, 
ler  causes  the  judgment 
)e  given  by  interlocutory 
>,  and  entered  by  the 
rar   in    the    assignation 

it  become  necessary  to 
se  a  judgment,  a  moni- 
)  to  be  taken  out  againsf 
arty  principal  and  his 
ind  served  in  the  manner 
I  directed  in  regard  to 
ments  requiring  personal 
0.  Upon  the  return  into 
of  the  monition,  with  a 
cate  of  its  due  service 
!ed  thereon,  and  the 
thereof  not  being  obeyed, 
adge,  upon  motion  of 
bI,  may  decree  an  at- 
ent  against  the  person  of 
arty    monished    for    his 


contempt;  directing  either  the 
attachment  to  issue  immedi- 
ately, or  to  be  suspended  for  a 
reasonable  time,  as  circum- 
stances may  in  his  judgment 
require.  This  attachment  is 
to  be  extracted  from  the  regis- 
try. The  previous  service  of  a 
monition  may  not  always  be 
necessary.  Where  the  disobe- 
dience is  manifest  upon  the 
face  of  the  proceedings,  and  it 
is  clear  that  the  order  of  the 
court  must  be  known  to  the 
party,  an  attachment  may  be 
decreed  without  a  previous 
monition  ;  but  in  cases  where 
sureties  are  to  be  attached,  a 
previous  monition  is  indispens- 
able. Upon  compliance  with 
the  order,  for  disobedience  of 
which  the  attachment  issued, 
and  upon  payment  of  the  costs 
of  the  attachment,  the  mar- 
shal, or  other  person  executing 
it,  is  to  release  the  party,  cer- 
tifying to  the  judge  fully  what 
has  been  done ;  but  in  cases  of 
doubt  he  may  resort  to  the 
judge  for  directions  previous 
to  the  release. 

§  14.  Proceeding  by  Act  on 
Petition, 

In  case  bail  has  been  given 
to  the  action,  a  minute  is  to  be 
made  in  the  assignation  book 
by  the  registrar,  assigning  the 
proctor  for  the  party  proceed- 
ing to  deliver  his  act  on  peti- 
tion to  the  adverse  proctor  by 
a  time  to  be  fixed  by  the  judge. 
The  proctor  is  then  to  set  forth 
the  facts  of  the  case  in  a  plain 
narrative  manner,  without  ar- 
gument, and  concluding  with 
his  prayer,    TYi\«,\i«i.Vv£i^\i^wx 
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settled  by  counsel   (for  which  I 
purpose  he  is  to  be  furnished 
with  a  copy),  is  to  be  copied 
fair  for  the  court,  and  then  de- ' 
livered  to  the  adverse  proctor 
that  he  may  reply  thereto,  and, 
with  the  reply,  it  must  be  re-| 
turned  to  the  proctor  of  the 
party  proceeding,  that  he  may 
make  a  rejoinder  thereto  if  ne- 
cessary.   The    reply    and  re- 
joinder must  also  be  settled  by 
counsel  in  the  same  manner  as 
the  act. 

The  facts  alleged  in  the  act 
on  petition  are  to  be  supported 
by  affidavits ;  and  any  neces- ! 
sary  exhibits,  or  documents' 
annexed  thereto,  are  to  be  veri- 
fied in  such  affidavits,  which 
are  to  be  confined  to  the  ma- 
terial averments,  and  are  not 
to  be  settled  by  counsel. 

Should  any  delay  occur  in 
the  delivery  of  the  act  from 
one  proctor  to  the  other,  either 
of  them  may  allege  the  same, 
in  the  presence  of  the  regis- 
trar, before  the  judge,  who  is 
to  direct  the  act  to  be  returned 
by  a  time  to  be  specified ;  and 
if  it  be  not  returned  by  that 
time,  or  good  cause  shown  for 
the  delay,  the  judge  is  to  as- 
sign to  hear  the  act  on  petition 
ex  parte,  and   no  unnecessary 

J»ostponement  may  take  place, 
or  which  purpose  a  copy  of 
the  act,  instead  of  the  original, 
together  with  the  affidavits  on 
behalf  of  the  party,  must  be 
brought  in  by  the  proctor  ap- 
plying to  have  the  cause  so 
heard. 

When  the  article  is  con- 
cluded, it  is  to  be  signed  by 
both  proctors  who  are  to  at- 
tend  before  the  judge  or  sur- 


rogate, in  the  preB«no«  of  the 
registrar,  to  bring  in  tbo  lama, 
together  with  the  original  ntL 
davits  and  exhibits.  No  ftirther 
affidavits  or  dooumenti  are  to 
be  afterwards  received,  unleu 
by  leave  of  the  judge  obtained 
on  special  application.  The 
judge  is  then  to  appoint  the 
cause  for  hearing,  and  there- 
upon one  copy  of  the  affidaviti 
and  exhibits  is  to  be  made  ftr 
each  of  the  counsel,  and  one 
for  the  adverse  prootor,  to  bo 
delivered  to  him  when  the 
originals  are  brought  in.  The 
adverse  proctor  is  also  to  maks 
copies  for  his  own  oounioL 
The  same  rules,  as  to  the  pre- 
paring the  case  for  heanagi 
delivering  copies  of  papeiii 
fees  to  counsel,  and  the  samo 
proceedings  for  enforcing  obe- 
dience to  the  decree,  are  to  bo 
observed  as  in  a  cause  eoi- 
ducted  by  plea  and  proof. 

§  15.  Suits  for  Marinera*  Wagm. 

The  same  regnlations  as  to 
the  arrest  of  a  ship,  the  subse- 
quent proceeding  by  default 
or  in  jxmam,  and  the  rules  for 
conducting  a  cause  by  pte* 
and  proof,  are  to  be  applicable 
to  the  suit  of  a  mariner  forkii 
wages,  which  is  called  aoaaie 
of  subtraction  of  wages,  is 
which  the  mariner  may  pio- 
ceed  against  the  ship,  freigbt, 
and  master,  or  the  ship  and 
freight,  or  the  owner,  or  the 
master  alone ;  and  any  number 
of  mariners,  not  exceeding  aiXf 
mny  proceed  jointly  in  one 
action. 

When  an  appearance  isgivoD, 
^  the  proctor  for  the  party  pro- 
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ceeding  is  entitled  to  an  as- 
signation on  the  defendant  to 
bring  into  court  the  mariner's 
contract  and  ship's  books ;  and 
he  is  not  compelled  to  file  his 
libel  until  they  are  so  brought 
ixu 

The  libel,  if  in  common  form, 
and  pleading  no  special  mat- 
ter, should  state  the  hiring, 
rate  of  wages,  performance  of 
service,  and  the  refusal  of  pay- 
ment; and  should  have  annex- 
ed to  it  a  schedule,  stating  the 
whole  amount  of  wages,  with 
the  sum  received  on  account, 
and  balance  claimed  to  be  due. 
This  plea  is  termed  a  summary 
petition,  and  8h'>"1d  not  be  set- 
tled by 

§10.  ."«/<»N  fttr  Pilotage, 

Suits  for  the  recovery  of 
pilotage,  where  no  party  ap- 
pears to  defend  the  action,  may 
06  oonduoted  by  default  or  in 
pcenam.  When  contested,  the 
proceeding  will  be  by  plea  and 
proof;  the  libel  or  plea,  as  in 
salts  for  wages,  if  containing 
no  special  matter,  is  also  called 
a  summary  petition,  and  need 
not  be  settled  by  counsel. 

5  17.  aSuUh  of  Bottomry. 

These  suits  may  likewise  be 
oonduoted  by  default  or  in 
pteiiam,  and  shlp8  may  be  sold, 
in  virtue  of  a  decree  of  the 
court,  for  the  payment  of  bot- 
tomry bonds  without  any  ap- 
pearance having  been  given  to 
defend  the  action. 

When  the  validity  of  the 
bond  is  contested,  the  cause 
generally  proceeds   by  act  on 


petition  and  affidavits,  but  the 
party  promoting  the  cause  may, 
if  he  thinks  proper,  proceed  by 
plea  and  proof;  and  it  is  com- 
petent to  defendant,  on  his  ap- 
pearance, to  require  the  cause 
to  be  conducted  in  that  man- 
ner, for  which  purpose  he  must 
pray  the  judge  to  assign  the 
promotei  to  bring  in  a  libel. 

Before  the  warrant  is  ex- 
tracted from  the  registry,  the 
original  bond  must  be  exhibit- 
ed to  the  registrar  in  addition 
to  the  usual  affidavit. 

§   1 8.   Oau^etf  of  Damage  hy 
Collision. 

These  causes  may  also  be 
prosecuted  by  default  or  in 
pcenam.  When  defended,  the 
suit  is  conducted  by  plea  and 
proof,  and  differs  in  no  respect 
from  that  mode  of  proceeding 
already  detailed. 

Suitft  oj    Damage  hy  Beating  6r 
Assault  on  the  High  Seas. 

In  these  cases  the  suit  is  by 
plea  and  proof,  and  the  warrant 
IS  necessarily  against  the  per- 
son. 

Prosecutions  for  Contempt  in 
breach  of  the  Maritime  Late, 
and  of  the  Regulations  and 
Instructions  relating  to  His 
Majesty's  Service  at  Sea. 

These  prosecutions  can  only 
be  instituted  on  complaint  by 
an  officer  in  his  majesty's  navy, 
and  under  the  directiou  of  the 
lord  high  admiral,  or  the  com- 
missioners for  execviUxi^  \}cv^. 
office  of  lord  Yi\^  a.vVvcvVc«\  v>'$ 
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the  United  Kingdom,  or  of  some 
one  of  the  admirals  or  com- 
manders-in-chief of  the  naval 
squadrons  abroad,  and  are  to 
be  conducted  in  the  following 
manner : — 

An  affidavit  of  two  persons 
is  to  be  exhibited  by  the  proc- 
tor for  the  crown,  stating  the 
name  and  description  of  the 
party  intended  to  be  proceeded 
against,  and  detailing  the  par- 
ticulars of  the  offence  commit- 
ted, which  affidavit,  with  a 
short  case,  is  to  be  delivered  to 
the  advocate  for  the  crown  to 
move  the  judge  to  decree  the 
warrant  of  arrest,  who,  in 
making  the  decree,  is  to  specify 
the  amount  of  the  bail  to  be 
given  as  he  shall  consider  suf- 
ficient to  ensure  the  personal 
appearance  of  the  party  prose- 
cuted whea  judgment  shall  be 
pronounced.  This  amount  is 
to  be  stated  in  the  action  book 
and  on  the  face  of  the  warrant. 
The  marshal  is  then  to  execute 
the  warrant  by  the  arrest  of 
the  person  of  the  offender,  who 
is  to  be  liberated  on  giving 
sufficient  bail,  which  is  to  be 
taken  in  the  usual  manner. 

On  the  appearance  being 
given,  the  proctor  for  the  crown 
is  to  be  assigned  to  exhibit 
articles  pleading  the  offence 
within  a  short  time  to  be  speci- 
fied by  the  judge. 

These  articles  are  to  be  pre- 
pared by  the  proctor  for  the 
crown,  and  may  be  settled  by 
counsel,  and  the  cause  is  then 
to  proceed  like  other  suits,  by 
plea  and  proof,  with  the  follow- 
ing exeeptiuns  : 

Ist.  On  the  articles  or  plea 
being  admitted  to  proof,  t\ie 


defendant  must  be  assigned  to 
declare  in  act  of  court,  within 
a  reasonable  time,  generally 
whether  he  denies  the  facte 
pleaded,  which  is  termed  giving 
a  negative  issue,  or  whether  he 
confesses  them,  which  is  termed 
giving  an  affirmative  issue. 

2ndly.  In  case  of  an  affirma- 
tive issue,  the  judgment  of  the 
court  may  be  immediately  pro- 
nounced, on  which  occasion  the 
defendant  is  to  be  allowed  to 
exhibit  affidavits  in  mitigation 
of  punishment,  but  not  to  deny 
the  offence  charged. 

Srdly.  Extended  personal 
answers  in  writing  to  the  dif- 
ferent positions  or  averments 
of  the  articles  cannot  be  re- 
quired from  the  defendant. 

4thly.  Where  a  negative 
issue  is  given,  the  defendant 
may  be  at  liberty  to  offer  a 
defensive  plea. 

After  the  evidence  is  taken, 
if  the  judge  shall  decide  that 
the  charge  is  established,  be 
will  proceed  to  give  sentence, 
imposing  the  fines  due  by  law 
on  the  defendant  and  condemn- 
ing him  in  the  costs.  In  verj 
aggravated  cases,  the  defend- 
ant ,m  ay  also  be  imprisoned  for 
a  limited  time.  Affidavite  in 
mitigation  may  be  offered  and 
are  to  be  received  when  the 
offence  has  been  proved  by 
evidence. 

§  19.  Suit8  for  Salvage . 

The  ordinary  course  of  pro- 
ceeding is  by  act  on  petition, 
buf  in  cases  where  no  appear- 
ance is  given  these  suits  maj 
be  prosecuted  by  default  or  m 
\  ixruairtt.   1\i^  ijro\>erty  must  on 
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no  account  be  released  from 
arrest  until  a  value  shall  be 
agreed  upon  between  the  par- 
ties and  alleged  in  minute  of 
court,  which  is  to  be  entered 
by  the  registrar  in  the  assig- 
nation book. 

If  the  value  cannot  be  agreed 
upon,  a  decree  of  appraise- 
ment must 'be  extracted  by  the 
proctor  for  the  salvors,  and  ex- 
ecuted and  returned  into  court 
before  the  property  is  released. 
This  constat  of  the  value  is 
necessary  both  for  regulating 
the  amount  of  bail  to  be  taken, 
and  for  guiding  the  judge  at 
the  final  hearing,  in  fixing  a 
proper  remuneration  for  the 
services  of  the  salvors,  with 
reference  to  the  value  of  the 
property  saved. 

§  20.    Cau8€8  of  Possesaion. 

These  causes  are  to  com- 
mence by  the  entry  of  an  action 
at  the  suit  of  the  owners  or 
owner  of  a  majority  of  interest 
in  the  ship,  and  a  warrant  is 
to  be  issued  to  obtain  posses- 
sion thereof  from  any  party 
who  may  withhold  the  same. 
No  amount  of  action  need  be 
inserted  in  the  action  book,  or 
on  the  face  of  the  warrant. 

An  affidavit  of  the  party 
proceeding  is  to  be  prepared 
Dy  the  proctor,  and  laid  before 
oonnsel,  with  a  short  case  stat- 
ing the  circumstances,  in  order 
to  move  for  the  warrant,  which 
can  be  obtained  only  on  motion 
of  counsel.  The  affidavit  need 
not  previously,  as  in  other 
oases,  be  left  in  the  registry. 
On  this  occasion,  the  judge  or 
surrogate  is  to  be  attended. by 


the  proctor,  counsel,  and  regis- 
trar ;  and  thejudge,  on  reading 
the  affidavit,  if  it  be  satisfac- 
tory, will,  on  motion  of  counsel, 
decree  the  warrant  citing  all 
persons  in  general  to  appear 
and  answer  to  the  party  pro- 
ceeding in  a  cause  of  posses- 
sion. The  warrant  having  been 
served  on  the  ship  is  to  be  re- 
turned into  the  registry,  and 
if  no  appearance  be  given 
within  a  month  from  such  re- 
turn, the  judge,  if  satisfied 
that  the  party  proceeding  has 
a  majority  of  the  legal  interest, 
is,  on  the  affidavit  originally 
brought  in,  or  on  further  proofs, 
if  necessary,  being  exhibited 
on  motion  of  counsel  on  the 
next  regularly  adjourned  court 
day,  by  interlocutory  decree  to 
order  possession  of  the  ship  to 
be  delivered  to  the  party  pro- 
ceeding, or  if  necessary  to  as- 
sign a  further  limited  time  for 
entering  an  appearance,  and 
on  any  subsequent  regularly 
adjourned  court-day  in  like 
manner  pronounce  his  decree, 
which  is  issued  by  the  registrar 
from  the  registry. 

Should  any  party  appear  to 
contest  the  right  of  possession, 
the  cause  is  to  proceed  by 
act  on  petition  and  affidavits, 
the  ship  remaining  in  the 
custody  of  the  court  until  the 
final  hearing,  because  the  ob- 
ject of  the  suit,  which  is  to 
obtain  actual  possession  of  the 
property,  cannot  otherwise  be 
secured. 

Upon  an  interlocutory  decree 
being  pronounced  in  favor  of 
either  party,  a  decree  of  pos- 
session is  to.  be  issued  accord- 
ingly-r  J 
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During  the  dependence  of 
the  suit  on  proof  by  aflSdavit 
being  exhibited  that  the  ship's 
register  is  in  the  possession  of 
any  person  whomsoever,  a 
monition  may  be  issued  re- 
quiring him  to  bring  it  in,  or 
shew  cause  why  it  should  not 
be  brought  into  the  registry  to 
abide  the  event  of  the  suit. 
Or,  after  the  hearing,  should 
the  ship's  register  remain  in 
the  possession  of  any  person, 
the  judge  may,  on  proof  there- 
of, issue  a  monition  directing 
him  to  deliver  up  the  same  to 
the  party  in  whose  favour  the 
decree  has  been  made. 

Causes  of  possession  may  also 
be  conducted  by  plea  and  proof 
at  the  option  of  either  party. 

§  21.     Action  to  obtain  Security 
for    the    safe     return    of    a 
Vessel. 

Actions  of  this  description 
occur  when  a  part  owner  is 
dissatisfied  with  the  manage- 
ment of  his  co-owners,  and  re- 
quires the  ship  to  be  restrained 
from  proceeding  on  a  voyage 
until  bail  shall  be  given  for 
her  safe  return  to  the  port  to 
which  she    belongs. 

An  affidavit  of  the  party  is 
first  to  be  made  setting  forth 
the  number  of  shares  of  which 
he  is  the  legal  owner,  that  he  is 
dissatisfied  with  the  manage- 
ment of  the  ship,  and  is  desir- 
ous of  obtaining  bail  for  her 
safe  return  to  the  port  to  which 
she  belongs,  to  the  amount  of 
the  value  of  his  shares,  which 
value  is  to  be  stated  in  the 
AfiS davit.  And  upon  this  affi- 
darit,  which  need  not  previ- 


ously be  left  in  the  registry, 
the  judge  or  surrogate  in 
chambers  is  to  be  moved  by 
counsel  to  issue  the  warrant  of 
arrest. 

The  action  should  be  entered 
in  the  amount  of  the  value  of 
the  shares  of  the  party  pro- 
ceeding, and  in  a  farther  mo- 
derate sum  to  cover  the  costs ; 
and  on  bail  being  given,  the 
vessel  is  to  be  released  and 
allowed  to  proceed  on  her  voy- 
age. 

In  case  of  the  parties  dif- 
fering as  to  the  value  of  the 
vessel,  she  must  be  appraised 
under  the  authority  of  the 
court ;  and  the  actual  value  of 
the  shares  of  the  party  pro- 
ceeding at  the  period  of  giving 
bail,  whether  the  ship  be  ap- 
praised or  not,  is  the  amount 
to  be  recovered  in  case  the 
bond  shall  ultimately  be  pro- 
nounced to  be  forfeited. 

The  costs  of  the  arrest  are  to 
be  borne  by  the  party  proceed- 
ing ;  and  the  costs  of  giving 
bail  by  the  defendant,  unless 
the  judge  shall  see  cause  to 
order  otherwise. 

In  the  event  of  the  loss  of 
the  vessel  before  her  return  to 
the  port  to  which  she  belongs 
(until  which  time  the  bail  bond 
remains  in  force,)  the  party 
principal  and  his  sureties  may 
be  called  on  by  monition  to 
show  cause  why  they  should 
not  bring  in  the  amount  of 
their  recognizances,  in  order 
to  abide  the  judgment  of  the 
court.  To  obtain  this  monition 
an  affidavit  must  be  exhibited, 
showing  that  the  bond  has  be- 
come forfeited,  and  it  must  be 
mo^ed.  Cot  by  coanBel  before 
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the  judge  or  surrogate.  The 
monition  when  obtained  re- 
quires personal  service. 

Should  an  appearance  be 
given  and  the  suit  be  con- 
tested, the  proctor  of  the  party 
proceeding  is  to  be  assigned  to 
deliver  an  act  on  petition  to  the 
&dverso  proctor,  and  the  cause 
is  then  to  take  the  same  course 
as  other  cases  conducted  by  act 
on  petition. 

5  22.  Derelict  Cusea. 

In  cases  of  derelict  the  action 
is  to  be  entered  and  the  war- 
rant extracted  by  the  proctor 
for  the  admiralty,  without  any 
amount  of  action  being  stated 
in  thb  action  book  or  on  the 
warrant,  and  no  affidavit  is 
necessary  to  obtain  the  war- 
rant, ^hich,  when  issued,  is  to 
bo  served  by  affixing  it  for  a. 
short  time  on  the  ship  or  goods 
found  derelict,  and  by  leaving 
thereon  affixed  a  true  copy 
thereof.  The  warrant  ;s  then 
to  be  returned  by  the  proctor 
into  the  registry. 

After  the  lapse  of  three 
months  from  the  return  of  the 
warrant  (the  property  remain- 
ing in  the  custody  of  the  court,) 
the  judge,  on  the  next  regularly 
adjourned  court-day,  at  the 
petition  of  the  proctor,  and  on 
his  allegation  in  court  that  the 
warrant  has  been  returned  up- 
wards of  three  months,  and 
that  no  appearance  has  been 
given,  is  to  decree  a  monition 
to  issue,  calling  upon  all  per- 
sons to  appoar  and  show  cause 
why  the  property  should  not 
be  condemned,  at  the  expira- 
tion of  a  year  and  a  day  from 


the  return  of  the  warrant,  as 
droits  and  perquisites  of  his 
majesty  in  his  office  of  ad- 
miralty. The  monition  is  to 
be  made  returnable  at  three 
months  after  its  date,  and  is  to 
be  served  by  affixing  the  origi- 
nal for  a  short  time  either  on 
the  court-house  or  on  the  ex- 
change, or  place  of  common  re- 
sort of  merchants,  or  as  the 
usage  of  the  colony  or  settle- 
ment may  be,  and  by  leaving 
thereon  affixed  a  true  copy 
thereof.  The  object  of  this 
general  service  is  to  give  the 
utmost  publicity,  so  that  the 
contents  of  the  monition  may 
be  most  likely  to  reach  the 
knowledge  of  all  parties  inter- 
ested. After  this  service,  the 
monition  is  to  be  returned  into 
the  registry,  with  a  certificate 
of  service  endorsed  thereon. 

If  the  property  be  in  a 
perishable  condition,  and  the 
judge  be  satisfied  by  affidavit 
at  any  period  after  the  arrest 
that  it  would  be  for  the  benefit 
of  all  parties  interested  therein 
that  the  same  should  be  forth- 
with sold,  it  may  be  appraised 
and  sold  under  the  direction 
and  authority  of  the  court,  and 
the  proceeds  paid  into  the  re- 
gistry. 

At  the  expiration  of  a  year 
and  a  day  from  the  return  of 
the  warrant,  if  no  claim  or 
appearance  be  given  for  the 
owners,  the  judge,  on  the  next 
regularly  adjourned  court-day, 
is  to  proceed  to  condemn  by 
sentence  the  property  as  droits 
and  perquisites  of  his  majesty 
in  his  office  of  admiralty.  The 
sentence  is  to  be  prepared  by 
the  prootoT,  w\iO  \a  \.o  \xi«>8a  t^  J 
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fair  copy  thereof  for  the  judge's 
signature,  whioh  is  to  be  signed 
in  court  in  presence  of  the  re- 
gistrar and  a  certificate  is  to 
be  added  by  the  registrar  on 
the  sentence,  and  a  minute 
made  in  the  assignation  book 
of  the  same  having  been  so 
signed. 

The  owners  of  property  pro- 
ceeded against  as  derelict,  may 
appear  at  any  time  before  the 
termination  of  the  cause,  and 
claim  the  same   without  being 
liable  to  any  fees  of  contumacy 
incurred  prior  to  their  appear- 
ance.    The  claim  with  an  affi- 
davit in  verification  thereof,  is 
to  be  drawn  by  the  proctor,  and 
should  set  forth  the  name,  resi- 
dence, and   occupation   of  the 
owner,  the  title  of  the  party  to, 
and  the  identity  of,  the  ship  or 
goods  claimed.     Documents  or 
exhibits  in  support  of  the  affi- 
davit may  be  annexed  thereto. 
When  the  claim  and  affidavit 
have  been  settled  by  counsel, 
the   proctor  is   to    attend   his 
party  before  the  judge  or  sur- 
rogate, to  be  sworn  to  the  same 
in  the  presence  of  the  registrar, 
and  the  judge  will  then  assign 
to  hear  on    admission  thereof 
on   the   next  court-day,  or   at 
any  other   time  to  be  by  him 
fixed,  of  which  notice  is  to  be 
given  to  the  parties,     A  copy 
of  the  affidavit  and  claim  is  to 
be  given  to  the  proctor  for  the 
crown,  and  if  the   counsel  for 
the  crown  be  satisfied  that  the 
party   claiming  is  entitled   to 
restitution  of  the  property,  he 
is  to  consent  to  the  same  being 
restored,   which  on   motion   of 
counsel  before  the  judge  may 
be  immediately  done  on  pay- 


ment of  the  salvage,  and  the 
expenses  on  behalf  of  the 
crown.  The  instrument  of  re- 
stitution is  to  be  prepared  by 
the  registrar,  and  extracted 
from  the  registry  by  the  proc- 
tor for  the  claimant.  The  in- 
terests of  salvors  are  always  to 
be  protected,  and  to  this  end, 
if  restitution  be  consented  to, 
and  if  salvage  has  not  been 
previously  paid,  bail  to  our 
sovereign  lord  the  king,  in  his 
office  of  admiralty,  in  a  sum 
sufficient  to  answer  salvage, 
must  be  given  by  two  persons 
on  behalf  of  the  owners  before 
the  instrument  of  restitution  is 
to  be  issued. 

If  the  title  to  the  property  ii 
contested  the  cause  must  come 
on  to  be  heard  in  court ;  a  case 
and  papers  being  delivered  to 
counsel  as  in  other  contested 
causes. 

§  27.  Prosecutions  for  Breach 
of  the  Revenue  or  NavigcUion 
Laws. 

An  affidavit  is  to  be  made  by 
the  seizer,  detailing  the  groondf 
of  the  seizure  and  the  oircum- 
stanoes  attending  the  same,  to 
which,  in  the  case  of  a  vessel 
being  seized,  are  to  be  annexed 
all  original  papers  that  have 
been  delivered  up  at  the  time 
of  seizure,  and  which  must  be 
verified  in  the  affidavit.  Or  if 
the  ship's  papers  have  been 
concealed,  thrown  overboard, 
or  destroyed,  the  fact  of  such 
concealment  or  destruction 
should  be  stated  in  the  affi' 
davit. 

The  affidavit  is  to  be  exhib- 
ited to  the  j  udge  or  surrogate, 
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who  is  to  decree  a  monition  to 
issue,  returnable  fourteen  days 
after  service,  citing  by  name 
the  owners,  or  persons  impli- 
cated (if  known)  in  special, 
^and  all  others  in  general,  to 
appear  and  show  cause  why 
the  forfeitiiro  should  not  be 
decreed,  and  the  penalties  due 
by  law  pronounced  for :  but 
where  the  parties  are  not  known 
the  monitions  must  only  cite 
all  persons  in  general. 

When  the  monition  specifies 
the  names  of  the  parties  cited, 
it  must  be  personally  served 
on  them  like  other  instruments 
requiring  personal  service,  and 
must  also,  like  other  monitions 
where  the  names  of  parties  are 
not  mentioned,  be  served  on 
the  exchange  or  court-house, 
or  other  public  place,  as  before 
directedrespecting  instruments 
requiring  service  against  all 
persons  in  general. 

The  monition  having  been 
served  and  no  appearance  being 
given,  the  judge  is  to  proceed 
by  interlocutory  decree  to  con- 
demn the  property  :  but  such 
condemnation  is  not  to  take 
place  on  any  other  than  a 
regularly  adjourned  court-day, 
and  not  until  the  expiration  of 
foarteen  days  from  the  return 
of  the  monition,  and  if  it  has 
been  personally  served,  the 
Judge  may,  without  requiring 
any  further  evidence  than  the 
affidavit  to  lead  the  monition, 
pronounce  for  the  penalties 
due  by  law. 

If  a  personal  service  of  the 
monition  cannot  be  ofiTccted  by 
reason  that  the  persons  named 
therein  have  purposely  ab- 
sented themselves  to  avoid  the 


service,  the  judge  may  pro- 
nounce a  similar  decree  ;  but  if 
he  has  reason  to  believe  thaC 
the  persons  named  in  the  mo- 
nition are  bond  fide  ignorant 
thereof,  he  is  to  reserve  his 
judgment  so  far  as  relates  to 
the  penalties  sued  for,  and. also 
as  to  the  property,  should  any 
doubt  arise  upon  the  evidence. 

In  the  case  of  a  monition 
citing  all  persons  in  general, 
and  not  describing  any  person 
by  name,  no  penalties  can  be 
pronounced  for,  but  if  the  per- 
sons by  whom  the  offence  was 
committed  shall  afterwards  be 
discovered,  a  subsequent  mo- 
nition may  be  issued  in  the 
same  suit  against  him  or  them 
for  recovery  of  the  penalties. 

In  order  to  move  for  the  in- 
terlocutory decree,  a  case,  with 
a  copy  of  the  affidavit,  must  be 
delivered  to  counsel. 

A  claim  may  be  given  on 
behalf  of  the  owners  at  any 
time  before  the  interlocutory 
decree,  and  the  claimant  may, 
if  he  think  fit,  require  the 
seizor  to  file  an  information  or 
libel,  to  which  the  claimant 
may  give  in  a  responsive  plea 
or  allegation,  and  the  case  vriW 
then  proceed  by  plea  and  proof 
in  the  manner  before  men- 
tioned. 

To  the  claim  must  be  annex- 
ed an  affidavit,  containing  the 
names,  descriptions,  and  resi- 
dence of  the  owners,  and  a  de- 
tail of  all  the  circumstances  on 
which  the  claimant  means  to 
rely  as  the  grounds  of  his 
defence. 

The  claim  and  affidavit  are 
to  be  prepared  and  given  in  as 
directed  in  deteWciV,  G«ja^«>%  VssX 
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in  compliance  with  the  act, 
6  Geo.  IVm  c.  114,  e.  62,  eeca- 
rity  must  be  given  on  behalf  of 
the  claimant  in  the  sum  of  jC60 
sterling,  to  answer  costs  before 
any  claim  can  be  received. 

Upon  a  claim  being  filed,  the 
judge,  with  the  consent  of  the 
collector  and  comptroller  of  the 
customs,  may  order  the  deliv- 
ery of  the  property  to  the 
claimant  on  his  giving  bond, 
with  two  sufficient  sureties,  to 
answer  double  the  value  of  the 
same,  as  provided  by  the  58th 
section  of  the  said  act. 

The  court,  on  the  application 
of  the  officer  of  the  customs,  or 
parties  interested,  may,  at  any 
time  before  condemnation,  di- 
rect the  property  to  be  sold,  if 
it  shall  satisfactorily  appear  by 
affidavit  that  a  sale  will  be 
beneficial  to  all  parties  inte- 
rested. 

When  a  claim  is  given,  and 
no  libel  prayed,  the  court  may 
proceed  to  adjudge  the  case 
upon  the  facts  and  circum- 
stances stated  in  the  affidavits 
on  both  sides;  but  if  it  shall 
appear  to  the  judge  that  the 
case  is  not  sufficiently  proved 
by  such  evidence,  he  may  di- 
rect an  information  or  libel  to 
be  filed  by  the  seizer,  and  give 
leave  to  the  claimant  to  file  a 
responsive  allegation  :  in  which 
case  witnesses  are  to  be  exam- 
ined on  both  sides,  and  the 
cause  will  proceed  as  in  plea 
and  proof  cases.  After  con- 
demnation, the  sale  must  take 
place  according  to  the  pro- 
visions of  the  56th  section  of 
the  said  act. 

In  order    to    remedy    com- 
plaints  whiol^  have  been  made 


of  the  burthensome  law  charges 
on  the  colonies,  on  prooeedings 
in  revenue  cases  of  small  value, 
it  is  directed,  that  any  number 
of  seizures,  not  exceeding  Ib 
the  aggregate  value  jC300,  and 
not  individually  exceeding  th^ 
sum  of  £100,  may  be  incladed 
in  one  monition,  and  that  differ- 
ent seizing  officers  may   pro- 
ceed conjointly    in   the  same 
prosecution,— care  being  taken 
that  the  monition,  and  also  the 
libel  where  that  proceeding  is 
required,  be  drawn  conforma- 
bly with  the  several  circum- 
stances, and  that  the  different 
seizures  be  described  in  sepa- 
rate articles  or    counts  of  the 
libel  or  information.     And  to 
obviate  any  possible  delay  is 
the  proceedings  of  the  seisinf 
officer,  any  claimant  is  to  be  at 
liberty  to  take  out  a  monitioD 
against  the  seizer,  returnable 
three  days  after  service  there- 
of, requiring  him  immediatelj 
to  proceed  to  the  adjudication 
of  the  property   seized.      For 
this  purpose,  and  also  to  enable 
the  seizer  to  determine  whether 
to  proceed  separately  as  to  one 
seizure,    or    to    wait    for    flie 
chance  of  including  other  seiz- 
ures in  the  same  process,  by  a 
consideration  of  the  expensef 
of  warehousing  and  custody  ni 
the  seizure,  the  seizer  is,  with- 
out delay,  in   all  cases  where 
the  probable    amount   of  the 
seizure  does  not  exceed  in  valae 
£100  to  report  the  facts  to  the 
registrar  of  the  court. 

In  cases  where  it  shall  be 
deemed  necessary  to  proceed 
immediately  without  waiting 
for  other  seizures,  and  the  value 
is    under    XI 00,    the   several 
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rges  of  the  proceeding  and 
idioation  are  to  be  reduced 
per  cent,  upon  the  usual 
rges ;  and  if  the  property 
urately  proceeded  against 
)  not  exceed  the  value  of 
,  one-half  of  the  usual  fees 
'  are  to  be  charged. 

I.  General  Rules  to  be  ob- 
rved  in  Practice — Subdue- 
on  of  an  Action. 

'  a  party  proceeding  deter- 
0  to  abandon  his  suit,  or 
compromised  the  same,  he 
'  at  any  period  be  allowed 
ibductthe  action;  to  which 
,  the  proctor  who  has  ex- 
ted  the  warrant  is  to  sign  a 
't  entry  to  that  effect  in  the 
on  book,  and  the  property, 
ny  have  been  arrested,  is  to 
mmediately  released. 

§  29.   Tender. 

'^henever  a  tender  is  made 
ehalf  of  a  defendant  to  pay 
irtain  sum  of  money,  the 
.  tendered  must  be  brought 

the  registry,  and  an  under- 
ng  given  for  payment  of 
costs  incurred  up  to  that 
i;  this  must  be  done  before 
judge  or  surrogate,  in  the 
lence   of  the   registrar  and 

adverse  proctor,  and  a 
ate  thereof  is  to  be  entered 
he  assignation  book,  and 
proctor  for  the  plaintiff  is  to 
kssigned  to  declare  whether 
vill  accept  the  tender  or  not, 
lin  a  time  to  be  limited  by 
judge. 

f  the  tender  be  refused,  and 
court  shall  ultimately  con- 
r  the   same  to   have  been 


sufficient,  the  plaintiff,  in  gene- 
ral cases,  is  to  be  subject  to  all 
the  costs  incurred  subsequent 
to  the  refusal,  but  under  spe- 
cial circumstances,  where  the 
enforcement  of  this  rule  may 
be  attended  with  injustice  or 
hardship,  the  court  may  exer- 
cise its  discretion  by  forbearing 
to  condemn  him  in  costs. 

§  30.  References. 

In  cases  where  a  reference 
of  the  subject  in  litigation  may 
be  expedient,  the  judge,  either 
for  his  own  satisfaction  or  at 
the  instance  of  either  of  the 
parties,  may  refer  any  accounts 
or  demands,  or  any  matter  in- 
cidental thereto,  to  the  regis- 
trar, directing  him  to  take  tc/ 
his  assistance  one  or  two  mer- 
chants, and  to  investigate  and 
report  on  the  matter.  The 
merchants  to  be  selected  by 
the  registrar  and  approved  by 
the  judge. 

The  reference  being  ordered, 
t^e  registrar  is  forthwith  to 
make  an  appointment  with  the 
proctors  of  the  parties  and  with 
the  assistant  merchant  or  mer- 
chants, and  all  necessary  docu- 
ments being  produced,  the  re- 
gistrar and  merchants  are  to 
hear  the  matters  in  dispute 
discussed  by  the  proctors  and 
the  parties  principal,  or  their 
agents.  The  registrar  is  after- 
wards to  draw  up  the  result  of 
the  investigation,  and  of  their 
joint  deliberation  thereon,  in  a 
written  report,  to  be  brought 
into  court,  and  a  minute  to 
that  effect  is  to  be  thereupon 
made  in  the  assignation  book. 

The  judge  is  to  direct  the 
report  to  bo  con^iixift^,  \vR\fe«^ 
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objected  to  by  either  party 
1^  the  SQCceeding  adjourned 
eonrt-day,  or  within  a  time 
to  be  limited  by  him.  The 
report  may  be  confirmed  at 
the  prayer  of  either  of  the 
proctors,  and  either  may  object 
to  the  report  wholly  or  in 
part;  but  the  party  objecting 
mast  so  declare  in  act  of 
court,  and  is  to  bo  assigned  by 
the  judge  to  deliver  in  an  act 
on  petition,  setting  forth  his 
objections  to  the  adverse  proc- 
tor, within  a  time  to  be  limited. 
And  the  subsequent  proceed- 
ings are  then  to  be  conducted 
as  on  all  other  acts  on  petition. 

§  3J.    Taxation  of  (Jontn. 

The  proctor  of  the  party  wh(» 
has  obtained  a  decree  or  order 
condemning  another  party  in 
the  costs,  is  to  furnish  the  ad- 
verse proctor  and  the  registrar 
each  with  a  copy  of  his  bill, 
and  to  attend  the  registrar  to 
procure  an  appointment  to  tax 
the  same,  of  which  notice  is  to 
be  given  to  the  adverse  proctor, 
that  he  may  bo  present  thereat ; 
and  if  he  shall  decline,  or  ne- 
glect to  attend,  the  taxation 
may  proceed  in  his  absence 
upon  an  aflidnvit  being  exhib- 
ited to  and  filed  with  the  regis- 
trar, shewing  that  a  copy  of 
tho  bill  had  boon  furnished, 
and  that  twenty-four  hours* 
previous  notice  of  the  appoint- 
ment had  boon  given  to  him. 

If  the  amount  of  the  costs 
ascertained  by  the  registrar  bo 
notforthwith  paid,  the  registrar 
Is  to  report  the  amount  to  tho 
oonrt,  whon,  if  no  objection  be 
made,  tho  judge  is  to  Bignthc 


bill,  which  completes  the  taxa- 
tion, and  a  minute  thereof  is 
to  be  entered  in  the  assignatiM 
book. 

If  the  adverse  prootor  be  dis- 
satisfied with  the  amoant  pro- 
posed to  be  allowed,  he  is,  on 
the  jame  being  reported  and 
before  he  bill  is  signed  by  the 
judge,  so  to  declare  in  ooart; 
and  'p  that  case  the  judge  ii 
tc  r^ssign  I.im  to  deliver  an  set 
on  I  etition  in  objection  to  the 
taxatioii  ^fithin  a  short  time  to 
be  -pecified,  md  subsequently 
the  same  course  is  to  be  purssetl 
as  ir  other  &ct8  on  petition. 

When  the  judge  has  signed 
the  bill,  whether  as  originiOj 
reported  by  the  registrar,  or 
with  any  subsequent  alteratl<»>f 
he  is  to  decree  a  monition  for 
payment  thereof;  and  if  the 
costs  be  not  immediately  ptid, 
such  monition  may  be  extraet- 
od  and  served  as  usual,  and 
may  be  followed  up  by  attach- 
ment if  necessary. 

§  32.   Incidental  Monitiont. 

In  any  cause,  however  com- 
menced, monitions  may  inei- 
den  tally  become  necessaryy 
which  are  to  be  made  returna- 
ble at  a  period  to  be  fixed  by 
the  judge;  and  if  the  tenor  of 
the  monition  be  not  complied 
with,  the  judge,  on  proof  that 
it  has  boon  duly  served,  may 
enforce  obedience  thereto  by 
attachment. 

5  33.   Commi«»{onH. 

Commissions  to  take  baili  to 

take  the  answers  of  parties  to 

^  ti  libel  or   .illegation,   to  take 
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the  oaths  of  parties  or  others 
to  affidavits,  to  examine  wit- 
nesses, and  the  like,  may,  un- 
der the  authority,  and  at  the 
discretion  of  the  judge,  issue 
in  eases  where  the  parties  re- 
side at  so  great  a  distance 
that  the  transaction  of  the 
business  by  commission  will 
be  attended  with  less  expense 
than  their  personal  appearance 
before  the  court. 

Commissions  may  also  issue 
for  the  unlivery  of  a  cargo, 
for  the  appraisement  or  sale  of 
a  ship  or  cargo,  or  for  the 
appraisement  and  sale  of  a 
ship  and  cargo  in  cases  when, 
by  reason  of  the  distance,  the 
marshal  cannot  be  convenient- 
ly employed  for  the  purpose 
without  great  expense. 

All  commissions  are  to  be 
directed  to  respectable  mer- 
chants, or  professional  men 
named  by  the  proctors;  and 
when  they  can  agree  thereto, 
one  commissioner  will  be  suffi- 
cient, otherwise  a  commissioner 
is  to  be  nominated  by  each 
party. 

§  34.  Acts  on  Petition. 

In  cases  where  any  inciden- 
tal matter  may  become  the 
subject  of  dispute,  and  either 
of  the  parties  shall  desire  it,  or 
if  the  judge  shall  deem  it 
necessary  for  his  own  satisfac- 
tion to  have  the  facts  further 
elucidated,  he  may  direct  the 
eircumstances  to  be  set  forth  in 
an  act  on  petition. 

§  35.  Appeals. 

All  appeals  from  decrees  of 
the  vice- admiralty  courts  are 
to  be  asserted  by  a  party  in  the 


suit  within  fifteen  days  after 
the  date  of  the  decree,  which 
is  to  be  done  by  the  proctor 
declaring  the  same  in  court; 
and  a  minute  thereof  is  to  be 
entered  in  the  assignation  book. 
And  the  party  must  also  give 
bail  within  fifteen  days  from 
the  assertion  of  the  appeal  in 
the  sum  of  JCIOO  sterling  to  an- 
swer the  costs  of  such  appeal. 

In  all  cases,  however,  in 
which  an  appeal  is  asserted, 
except  respecting  slaves,  the 
judge  may  proceed  to  carry  his 
sentence  into  execution,  pro- 
vided the  party  in  whose  favour 
the  decree  has  been  made  give 
bail  to  abide  the  event  of  the 
appeal,  by  two  sureties  in  the^ 
amount  of  the  value  of  the  pro- 
perty or  subject  in  dispute,  to- 
gether with  the  further  sum  of 
£100  sterling  to  answer  costs, 
in  the  event  of  the  same  being 
awarded  by  the  superior  court. 

The  party  appealing,  having 
complied  with  these  regula- 
tions, is  then  to  cause  the judge 
and  registrar  to  be  served  with 
an  inhibition  from  the  high 
court  of  admiralty,  restraining 
them  from  further  proceeding 
in  the  cause,  and  also  with  a 
monition  to  transmit  the  pro- 
cess. 

This  process  will  consist  of  a 
fair  copy  of  the  proceedings 
under  the  seal  of  the  vice-ad- 
miralty court,  to  be  made  and 
signed  by  the  registrar,  at  the 
expense  of  the  party  ordering 
the  same,  which  is  to  be  tranS" 
mitted  to  the  superior  court 
pursuant  to  the  monition. 

The  proceeds,  if  in  court,  or 
in  the  hands  of  any  individual^ 
must,  on  a  BpecVaV  moxaWoTv  lot 
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that  purpose  being  served,  be 
remitted  to  the  registrar  of  the 
high  court  of  admiralty  or  court 
of  appeal. 

§  36.  Begulation*  at  to  the 
Sittings  of  the  Court. 

Before  the  rising  of  the  court, 
the  judge  is  always  to  adjourn 
the  same  to  a  day  to  be  by  him 
fixed  at  his  discretion,  and  pro- 
clamation thereof  is  thereupon 
to  be  made  in  open  court  by  the 
marshal  or  officer  of  the  court. 
It  is,  however,  competent  to  the 
judge,  notwithstanding  such 
adjournment,  subsequently  to 
appoint  an  intermediate  day 
or  days,  as  may  appear  to  him 
to  be  necessary,  for  the  expe- 
diting any  particular  cause  or 
causes  before  the  court. 

Forty-eight  hours'  notice  of 
such  intermediate  court- days 
must  always  be  published  in 
the  gazette  or  public  newspaper 
of  the  colony  by  the  registrar, 
at  the  expense  of  the  party  at 
whose  instance  or  for  whose 
benefit  the  court  is  to  be  so 
called,  which  expense  is  to  be 
paid  by  the  prcctor. 

Care  is  always  to  be  taken 
that  on  such  intermediate  court- 
days,  no  assignation  be  sped, 
or  order  made,  precluding  the 
right,  or  to  the  manifest  injury 
of  any  absent  party,  when  it 
shall  appear  that  he  cannot 
have  received  sufficient  notice 
of  the  sitting  of  the  court  j  and 
absent  parties  are  always  to  be 
entitled  to  the  favorable  con- 
sideration of  the  judge,  if  on 
the  next  succeeding  regular- 
ly  Adjourned  court-day  cause 
•hhU  ho  shown  why  an  aaaig- 


nation  made  on  ^y  interme- 
diate  court-day  had  not  been 
complied  with. 

In  like  manner,  when  an  ai- 
signation  has  been  made  for  an 
act  to  be  done  by  a  limited 
time,  shall  not  have  been  duly 
complied  with,  and  an  inter- 
mediate court-day  shall  be 
subsequently  held,  parties  who 
cannot  by  possibility  have  beei 
cognisant  of  such  intermediate 
court,  and  who  may  hare  veiy 
conclusive  reasons  to  allege 
why  they  have  been  unable  to 
comply  with  such  assignatioDi 
are  not  to  be  prejudiced  by  the 
enforcement  of  the  same  oo' 
such  intermediate  court-day.  ' 

§  37.  v4«  to  the  Return  and  Str- 
vice  of  Warranttf  Monitionti 
and  other  Ingtrument*. 

In  general  cases,  warraati, 
monitions,  and  other  instru- 
ments are  to  be  made  retim- 
able,  and  parties  cited  to  appear 
at  the  registry,  either  on  aeer- 
tain  day  mentioned,  or  at  the 
expiration  of  a  certain  number 
of  days  after  service,  to  be 
specified  in  the  instrument, 
and  between  any  two  hours  ci 
the  day  most  usually  appro- 
priated  to  public  business. 

Monitions  to  pay  costs  ort 
sum  of  money,  or  to  do  uy 
specific  act  within  a  certafai 
number  of  days,  are  to  be  re- 
turnable at  the  expiration  ni 
the  usual  hours  of  business  st 
the  registry,  on  the  furthest  or 
last  day  assigned  to  the  psr^ 
to  do  the  act. 

If  no  appearance   be  giTon 

thereto,  the  registrar  is  Imme- 

\0L\fkV.«\7f  ^^   ^^®   expiration  ot 
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the  ttl&e^pecified,  ta  attend 
before  the  jadge  or  surrogate 
in  court  or  chambers,  with  the 
proctor  who  is  to  return  the  in- 
itroment ;  and  the  proceedings 
ue  subsequently  to  be  con- 
tinued according  to  the  requi- 
lites  of  the  cause.  The  day 
)f  such  return  is  the  period 
Trom  which  is  to  be  reckoned, 
for  all  future  purposes,  the  con- 
tumacy or  default  of  the  party 
sited  and  not  appearing. 

Instruments  against  all  per- 
wna  in  general,  and  which  are 
lenred  only  on  the  ship  or  goods, 
>r  on  the  exchange,  or  principal 
wsort  of  merchants,  or  on  the 
M>iirt-house,  can  only  be  fur- 
iier  proceeded  on  in  pcenam  on 
h»  regularly  adjourned  court- 
lays.  But  an  instrument  which 
ifcs  been  personally  served  and 
Inly  returned,  may  be  followed 
ip  by  all  further  proceedings, 
iFen  to  attachment,  without 
nore  regard  to  the  regularly  ad- 
onmed  court-days  than  would 
>e  necessary  respecting  any 
»ther  incident  in  the  proceed- 
ngs,  because  in  such  cases  the 
Murty  who  has  been  served 
aast  always  be  aware  of  the 
labilities  to  which  he  is  ex- 
Mwed  by  his  own  laches,  or 
(ontempt. 

If  an  instrument  be  served 
m  a  ship,  or  goods  laden  on 
K>ard  a  ship,  when  the  master 
8  on  board,  and  the  action  be 
»ne  to  which  he  ought  to  ap- 
Mar  and  become  a  defendant, 
(uoh  service  may,  for  the  pur- 
pose of  future  proceedings,  be 
ionsidered  equivalent  to  a  per- 
lonal  service  on  him. 

Wherever  any  monition  or 
ither  instrument  is  served  by 


any  other  person  than  the  mar- 
shal, the  certificate  of  the  ser- 
vice thereof  must  be  verified  by 
an  affidavit  of  the  person  serv- 
ing the  same. 

All  warrants,  monitions,  and 
other  instruments  requiring  ul- 
terior proceedings  inpcenam,  in 
case  of  no  appearance  or  of 
non-obedience,  must  be  duly 
returned  at  the  time  specified 
for  their  return;  and  if  not 
then  duly  returned,  no  further 
proceedings  can  be  had  thereon. 

§  38.  Interlocutory  Decree, 

The  interlocutory  decree, 
which  must  always  be  moved 
by  counsel,  is  the  final  act  of 
adjudication  in  the  principal 
cause  of  action  in  any  suit. 
But  in  some  few  instances  a 
suit  may  be  terminated  with- 
out it,  viz. : — 

Where  a  libel  is  rejected. 

Where  a  defendant  is  dis- 
missed because  the  promoter 
does  not  bring  in  his  libel. 

Where  a  protest  is  pronounc- 
ed for,  and  the  party  appear- 
ing under  protest  is  dismissed. 

Where  an  action  is  subduct- 
ed. 

If  sureties  apply  to  be  dis- 
missed from  their  recogniz- 
ances, it  must  be  done  by  in- 
terlocutory decree  j  but  if  they 
are  dismissed  by  the  interlocu- 
tory decree  in  the  principal 
cause,  no  further  decree  of  that 
kind  is  necessary  for  their  dis- 
missal. 

The  fees  'due  to  the  judge 
and  officers  on  an  interlocutory 
decree,  are  chargeable  to  all 
parties  who  receive *bffiiefit  un- 
der the  same  •,  l\i\ife,'*\ii'%.c«A^ 
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of  derelict,  the  fees  are  charge- 
able to  the  claimant  who  ob- 
tains restitution  of  the  pro- 
perty, and  to  the  salvors  to 
whom  salvage  may  be  awarded. 
No  decree  is  to  be  made,  nor 
act  of  court  to  be  sped  by  the 
judge  or  surrogate,  without  the 
presence  of  the  registrar,  by 
whom  a  minute  or  record  there- 
of must  be  made  and  attested, 
except  only  in  case  of  the  re- 
gistrar's unavoidable  absence, 
on  which  occasion  the  judge  or 
surrogate  may  assume  an  actu- 
ary to  attest  pro  hac  vice  the 
act  to  be  done.  Any  practi- 
tioner of  the  court,  provided  ho 
be  not  concerned  in  the  suit  in 
which  the  act  is  to  be  done, 
may  perform  this  part  of  the 
registrar's  duty,  attesting  by 
his  signature  the  entry  of  the 
act  in  the  assignation  book. 

§  39.  Monitioiu. 

If  a  monition  be  not  decreed 
at  the  time  an  interlocutory 
decree  is  made,  it  may,  at  the 
petition  of  the  proctor  on  either 
side,  be  decreed  on  any  court- 
day  afterwards. 

No  monition  to  pay  costs  can 
be  extracted  until  after  such 
costs  shall  have  been  regularly 
taxed  by  the  court. 

§  40,  Proxies. 

Although  proxies  are  not 
usually  exhibited  in  maritime 
suits,  yet  they  may  sometimes 
be  required  in  2lrder  to  prevent 
proctors  from  proceeding  in 
causes  'on  instructions  from 
jpnriies  not  'being  themselves 
tfnrtTtJeti   to   'intervene,  or  nol 


having  a  legal  persona  •twidi 
to  prosecute  a  cause. 

§  41.  Other  General  Rule: 

Upon  the  execution  of  oobh 
missions  to  take  bail,  the  sure- 
ties must  always  justify  th«r 
sufficiency  before  the  oommia- 
sioners,  by  being  sworn  to  an 
affidavit,  to  be  drawn  by  the 
registrar  and  annexed  to  the 
commission  ;  and  when  bail  ii 
not  taken  by  commission,  ud 
the  court  orders  the  snretiei  to 
j  ustify,  a  similar  affidavit  mnit 
be  made. 

When  a  cargo  has  been  de- 
livered to  the  consignee,  sad 
he  has  not  paid  the  freight,  or 
when  freight  has  been  paid, 
and  is  in  the  possession  of  tlw 
owner  of  the  ship,  mMter, 
broker,  or  any  other  penoo, 
such  freight  may  be  arresttd 
by  service  of  a  warrant  upon 
the  consignee  or  the  person  in 
whose  hands  the  freight  re- 
mains. 

The  same  coarse'  is  to  be 
pursued  when,  under  similtf 
circumstances,  a  monition  ii  to 
be  served  to  bring  the  flrei^t 
into  the  registry. 

All  commissions  of  unliveiyf 
of  appraisement,  and  of  ap- 
praisement and  sale,  are  to  be 
extracted  by  the  prootor  for 
the  plaintiff  or  promoter  in  tlw 
cause. 

In  those  courts  in  whieh  it 
may  be  necessary  that  the  isno 
individual  should  act  as  advo- 
cate and  prootor,  he  may  eleot 
in  which  of  the  two  capacitiei 
his  fee,  in  those  instancei 
where  the  duties  are  neosMU" 
^  \\^  exercised  together,  shall  be 
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id,  and  the  practitioner 

0  instance  to  be  allowed 
eive  fees  for  the  same 
IBS    in    both  capacities, 

take  a  fee  as  counsel 
the  act  of  a  proctor  only 
sssary.  The  same  rule 
>pl7  to  the  fee  specified 
table  for  a  consultation 
f  intermediate  stage  of 
Doeeding,  should  a  ''  ne- 
'^  arise  to  resort  to  coun- 

advice ;"  but  an  advo- 
fee  for  consultation  is  not 
(harged  on  any  occasion 

a  reference  to  counsel 
not  have  been  necessary, 
ractitioner  in  such  cases 
'  to  be  entitled  to  the  fee 
isultation  as  a  proctor, 
he  practitioner  charges 
[yocate's  fee  for  motion 
arily  made  by  counsel 
the  judge  in  the  progress 
3ause,he  is  not  to  charge 
allowed  the  proctor's  fee 
ending  such  motion,  and 
he  charges  the  advocate's 
or  the  hearing,"  he  is  not 
'  charge  or  to  be  allowed 
)ctor'sfee  '*  for  attending 
ations  on  the  final  hear- 

nor  is  he  in  any  case, 
acting  as  counsel  in  the 

to   charge  the  proctor's 

attendance  to  fee  coun- 

he  case  of  the  charges 
awing,  and  the  fee  for 
g  any  plea,  aflfidavit,  in- 
itories,  answers,  and  the 
ie  practitioner  acting  in 
opacities  is  not  to  be  en- 
io  the  full  fee  for  draw- 
id  to  charge  a  copy  to 
and  also  a  fee  for  settling 
ne  ;  but  may  be  allowed, 

1  thereof,  to  charge  such 


fee  as  the  table  prescribes  for 
the  advocate  on  settling,  and 
also  a  moiety  of  the  charges 
allowed  by  the  table  to  the 
proctor  for  drawing  and  copy- 
ing. 

It  being  provided  by  the  5th 
section  of  the  act,  under  the 
authority  of  which  these  regu- 
lations are  established,  that 
persons  feeling  themselves  ag- 
grieved by  the  allowance  of 
any  charges  made  by  any  offi- 
cers or  practitioners  in  the  said 
vice-admiralty  courts,  as  not 
warranted  by  the  established 
tables  of  fees,  may  have  such 
charges  re-taxed  by  the  autho- 
rity of  the  high  court  of  ad- 
miralty of  England,  upon  sum- 
mary application  thereto. 

It  is  requisite  when  such 
applications  are  intended  to  be 
made  to  that  court,  that  a  set 
of  the  copies  of  all  papers  pre- 
viously made  out  and  used  in 
the  proceedings  upon  which 
the  charges  objected  to  have 
arisen,  or  so  many  of  them  as 
may  be  necessary  to  explain  or 
support  the  disputed  charges, 
be  transmitted  to  England ;  or 
if  such  copies  cannot  be  trans- 
mitted without  incurring  an 
expense  disproportionate  to  the 
object,  it  will  be  sufficient,  as 
a  substitute  for  the  same,  that 
an  affidavit  be  made  stating 
summarily  the  nature  of  the 
proceedings  and  the  decree  in 
the  cause,  a  description  of  the 
different  papers  and  the  num- 
ber of  folios  contained  in  each 
of  them,  and  such  facts  or  cir- 
cumstances as  will  explain  the 
nature  of  the  cause  and  the 
charges  objected  to ;  which  affi- 
davit is  to  be  ft\«dm\XiftX^\gia- 
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try  of  the  vice-admiralty  court, 
to  give  the  oflBcer  or  practi- 
tioner whose  charges  may  be 
objected  to,  an  opportunity  of 
replying  thereto,  which  he 
should  do  within  a  period  not 
exceeding  fourteen  days,  to  be 
limited  by  the  judge,  who  is 
then  to  order  the  costs  already 
taxed  to  be  referred  for  re- 
vision to  the  high  court  of  ad- 
miralty, with  copies  of  the  affi- 
davits. But,  previous  to  any 
such  order  of  reference  being 
made,  the  party  complaining 
must  pay  to  the  adverse  proc- 
tor such  part  of  the  allowed 
charges  as  is  not  objected  to, 
and  must  bring  the  remainder 
into  the  registry  of  the  vice- 
admiralty  court,  to  abide  the 
decision  of  the  high  court  of 
admiralty. 

Note. —  The  foretjoing    rvlen 
and    regulationn    touching    the 


practice  and  proeeedingt  in  the 
«ereral  courts  of  vice-admiralty 
abroad,  are  extracted  from  a 
report  addressed  to  the  lords 
commissioners  oj  his  majesty's 
treasury f  draten  up  and  signed 

h 

James  Farquhae, 
H.  B.  Swabey, 
William  Rotheey, 

and  perused  and   approved  hf 

Hebbrrt  Jexner, 
John  Dodsok, 
Stephen  Lushinotoh, 

And  the  whole  together  with  As 
table  of  fees  for  the  respeetits 
colonieSf  (regulated  and  ap- 
proved by  the  same  persons^ 
were  submitted  to  and  approved 
by  the  right  honourable  Si*" 
Christopher  Robinson,  Judye 
of  the  high  court  of  admiralty* 
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SUPPLEMENTARY  RULES 


BSTABUSHED  BY  THE   QUEEN*S   ORDER   IN  COUNCIL,  DATED  AT 

THE  COURT  AT  BUCKINGHAM  PALACE,  THE  SECOND 

DAY  OP  MARCH,  1848. 


The  rules  and  regulations 
established  by  the  king's  order 
in  council  of  the  27th  June, 
1832,  are  not  to  be  construed  to 
have  set  aside  the  former  prac- 
tice of  the  courts  of  yice*ad- 
miralty,  of  allowing  the  de- 
fendant to  require  from  the 
promoter  to  libel  with  sureties, 
unless  the  promoter  should  be 
admitted  by  the  court  to  his 
juratory  caution. 

From  the  shortness  of  the 
season  of  the  nayigation  at  the 
port  of  Quebec,  and  the  danger 
and  risk  to  ships  towards  the 
elose  of  the  navigation  in  the 
autumn,  from  even  so  short  as 


twenty-four  hours'  notice  of 
bail,  to  answer  an  action,  the 
period  of  notice  of  bail  as  pro- 
vided by  the  11th  section  of  the 
above  rules  and  regulations, 
shall  not  be  required  where  the 
parties  who  are  proposed  as 
the  bail  make  oath  that  they 
are  respectively  worth  more 
than  the  amount  for  which 
they  are  proposed  as  bail  or 
security,  over  and  above  the 
amount  of  all  their  just  debts. 

J.   DODSON, 

Joseph  Phillimore, 
Wm.  Rothery, 
H.  B.  Swabey. 


ADDITIONAL  RULES  AND  REGULATIONS 


JVB    THE    SEVERAL     COURTS     OF     VICE-ADMIRALTY     ABROAD,    ESTAB- 
LISHED BY  HER  majesty's  ORDER  IN  COUNCIL,  BBARINO 
DATE  THE  SIXTH  DAY  OP  JULY,  1859. 


I.  In  all  cases  of  damage, 
unless  the  judge  shall  be 
pleased  otherwise  to  direct, 
each  party  or  his  proctor  shall, 
before  the  libel  or  act  on  peti- 
tion is  given  in,  bring  into  and 
deposit  in  court  a  sealed  packet 


containing  a   statement  of  the 
following  particulars  :— 

1.  The  names  of  the  two 
vessels  which  came  into  colli- 
sion, and  the  names  of  their 
respective  ma&teiB. 
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2.  Tho  time  of  the  collision 
as  nearly  as  can  be  stated. 

3.  The  place  of  the  collision. 

4.  The  direction  of  the  wind. 

5.  The  state  of  tho  weather. 

6.  The  courses  of  the  respec- 
tive vessels  on  first  sighting 
each  other. 

7.  The  distance  at  which  the 
other  vessel  was  first  seen. 

8.  The  steps  taken  to  avoid 
the  collision. 

9.  The  parts  of  each  vessel 
which  first  came  in  contact. 

And  such  packets  shall  re- 
main in  the  registry  sealed  up, 
and  shall  not  be  opened,  save 
with  the  permission  of  the 
judge,  until  the  proofs  in  the 
cause  are  brought  in,  or  the 
whole  of  the  pleadings  and 
evidence  are  concluded,  and 
such  statements  shall  be 
called  the  "preliminary  acts," 
and  may  be  in  the  form  of 
the  schedule  hereto  annexed, 
marked  A.     (V.post.  p.  308.) 

II.  It  shall  be  competent  to 
tho  court,  if  it  shall  think  fit  so 
to  do,  and  if  the  parties  in  tho 
cause  consent  thereto,  to  direct 
the  evidence  to  be  taken  upon 
the  preliminary  acts,  and  with- 
out its  being  necessary  to  bring 
in  any  further  pleadings  in  the 
cause. 

III.  In  proceedings  by  act 
on  petition,  the  proctor,  by 
whom  the  act  is  to  be  com- 
menced, shall,  on  an  appear- 
ance being  given  to  the  action, 
be  assigned  to  bring  in  his  act 
on  petition  by  a  time  to  be  then 
fixed  by  the  judge  or  his  surro- 
gate ;  and  on  his  bringing  in 
the  same  he  shall  deliver  a 
copy  thereof    to    the   adverse 

proctor,  who   shall  theteupon 


be  assigned  to  bring  in  his 
answer  thereto  by  such  further 
time  as  may  be  then  fixed  by 
the  judge  or  surrogate,  and  on 
the  answer  or  any  sabseqaent 
writing  to  the  act  being  brought 
in,  the  proctor  bringing  in  the 
same  shall  deliver  a  copy 
thereof  to  the  adverse  proctor, 
and  a  similar  assignation  shidl 
be  made  on  the  adverse  proctor 
to  bring  in  his  reply  thereto. 
And  when  both  proctors  decline 
to  write  further  to  the  act,  a 
conclusion  (form  of  which  is 
hereunto  annexed,  marked  B) 
(v.  post.  p.  309)  shall  be  brought 
in  signed  by  both  the  procton, 
and,  on  the  proofs  being  gives 
in,  the  cause  shall  be  assigned 
for  hearing. 

lY.  In  the  event  of  a  proetor 
not  complying  with  the  assigfl- 
ation  made  upon  him  to  bring  in 
his  act  on  petition  within  the 
time  specified  for  such  purpose, 
thecourtmay  dismiss  the caase. 
And  if  after  the  act  on  petition 
shall  have  been  given  in,  either 
proctor  shall  fail  to  complj 
with  any  assignation  made 
upon  him  to  bring  in  any  sab- 
sequent  writing  to  the  act,  the 
court  may  conclude  the  act, 
and  assign  the  proctors  to 
bring  in  their  proofs  within* 
time  to  be  then  fixed,  in  order 
that  the  cause  may  be  set  down 
for  hearing. 

V.  In  proceedings  by  plea 
and  proof  upon  a  libel  or  alle- 
gation being  given  in,  an  as- 
signation shall  be  made  upon 
the  adverse  proctor  to  bring  in 
his  allegation  responsive  there- 
to on  some  day  to  be  then  fixed 
by  the  judge  or  surrogate,  and 
,  the  libel  or  allegation  so  given 
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in  as  aforesaid  shall  stand 
admitted,  unless  the  adverse 
proctor  shall,  within  four  days 
from  the  giving  in  of  the  same, 
declare  in  acts  of  court  that 
he  opposes  the  admissibility 
tiiereof. 

VI.  No  witness  shall  be  ex- 
amined on  any  plea  until  after 
the  pleadings  in  the  cause 
have  been  concluded,  except 
with  the  permission  of  the 
court,  and  upon  good  cause 
shown. 

VII.  The  witnesses  may  be 
examined  in  one  or  other  of  the 
following  methods  : — 

1.  Vivd  voce  in  open  court. 

2.  By  the  registrar  or  an 
examiner  of  the  court  in 
chambers. 

3.  By  a  commissioner  speci- 
ally appointed  by  virtue  of  a 
commission  to  be  issued  under 
seal  of  the  court,  form  of  which 
is  hereto  annexed,  marked  C. 
{V.poat.  p.  309.) 

VIII.  When  the  witnesses 
are  to  be  examined  in  open 
court,  a  list  of  the  witnesses  to 
be  examined  by  each  party  is 
to  be  given  to  the  adverse 
proctor  forty -eight  hours  be- 
fore the  time  appointed  for 
their  examination,  provided 
that  nothing  herein  contained 
shall  prevent  the  immediate 
examination  of  the  witnesses, 
if  both  parties  in  the  cause 
consent  thereto,  and  the  court 
shall  think  fit  to  order  it. 

IX.  It  shall  be  competent  to 
the  court  to  summon  and  ex- 
amine before  it  any  witnesses, 
whether  the  proceedings  shall 
have  been  by  act  on  petition  or 
by  plea  and  proof,  and  whether 
the  witnesses  shall  or  shall  not 


have  previously  made  affidavits 
or  given  evidence  in  the  cause. 

X.  In  any  examination  by 
the  registrar  or  an  examiner, 
or  a  commissioner  specially 
appointed,  the  proctors  in  the 
cause,  or  their  substitutes, 
may,  unless  the  judge  shall 
order  to  the  contrary,  be  pre- 
sent ;  but  the  evidence,  as  well 
in  chief  as  upon  interrogatories, 
shall  be  taken  down  in  writing 
by  the  registrar,  examiner,  or 
commissioner,  as  the  case  may 
be.  The  witnesses  may  be 
cross  examined  upon  interro- 
gatories either  prepared  before- 
hand, or  framed  and  put  in 
writing  at  the  time  of  the  ex- 
amination, and,  after  cross- 
examination,  they  may  in  the 
same  manner  be  re-examined 
also  upon  written  interroga- 
tories, but  the  questions  shall 
in  all  cases  be  put,  and  the 
interrogatories  be  administered 
by  the  registrar,  examiner,  or 
commissioner. 

XI.  No  party  in  a  cause,  ex- 
cept by  special  leave  of  the 
judge,  shall  be  allowed  to  be 
present  at  such  examination 
by  the  registrar,  examiner,  or 
commissioner,  unless  he  shall 
be  conducting  the  proceedings 
in  person.  And  no  party, 
proctor,  or  substitute  shall  be 
permitted  to  take  any  part  in 
such  examination,  cross-ex- 
amination, or  re-examination, 
or  in  any  manner  to  interfere 
with  or  object  to  the  conductor 
proceedings  of  the  registrar,  ex- 
aminer, or  commissioner,  except 
to  design  the  witnesses  to  the 
several  articles  of  the  pleas, 
and  to  tender  written  interro- 
gatories to  the  Te^\&Vc«>.x,  «x.- 
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aminer,  or  oommissioner,  for 
the  purpose  of  their  being 
administered  to  the  witnesses. 

XII.  It  shall  not  be  neces- 
sary to  repeat  a  witness  to  his 
deposition,  either  in  chief  or 
on  interrogatories  ;  but  the 
registrar,  examiner,  or  com- 
missioner who  shall  have  taken 
the  evidence  shall  certify  at 
the  foot  of  the  deposition  that 
the  same  has  been  read  over 
audibly  and  distinctly  to  the 
witness,  and  that  the  witness 
has  acknowledged  the  same  to 
be  true. 

XIII.  If  the  witness  refuse 
to  sign  his  deposition,  the  re- 
gistrar, examiner,  or  commis- 
sioner who  shall  have  taken 
the  evidence  shall  certify  at 
the  foot  of  the  deposition  that 
the  witness  has  so  refused,  and 
that  the  deposition  is  in  ac- 
cordance with  the  evidence 
given  by  such  witness,  and  the 
deposition  of  such  witness  may 
thereupon  be  read  and  referred 
to  at  the  hearing  of  the  cause. 

XIV.  It  shall  be  competent 
to  the  court,  whether  the  ex- 
aminations take  place  in  open 
court,  or  before  the  registrar, 
examiner,  or  commissioner,  to 
direct  the  evidence  of  the  wit- 
nesses to  be  taken  down  by  a 
short-hand  writer  or  reporter, 
who  shall  have  been  previously 
sworn  faithfully  to  report  the 
evidence,  and  a  transcript 
of  the  short-hand  writer's  or 
reporter's  notes,  certified  by 
him  to  be  correct,  and  ap- 
proved by  the  judge  or  the 
registrar,  examiner,  or  com- 
missioner, as  the  case  may  bo, 
shall  be  admitted  to  prove  the 
oral  evidence  of  the  witnesses, 


and  be   taken   down  and  need 
as  evidence  in  the  cause. 

XV.  Witnesses  may  be  pro- 
duced for  examination  before 
the  registrar  in  any  reference 
made  to  him  either  alone  or 
with  the  assistance  of  mer" 
chants,  after  they  shall  have 
been  duly  sworn  to  speak  the 
truth  ;  and  the  evidence  Bhall, 
if  either  party  in  the  cause 
require  it,  be  taken  down  by  a 
short-hand  writer  or  reporter 
appointed  by  the  conr^  who 
shall  be  previously  Bwom 
faithfully  to  report  the  evi- 
dence, and  a  transcript  of  the 
short-hand  writer's  orreporter*! 
notes,  certified  by  him  to  be 
correct,  and  approved  by  the 
registrar,  shall  be  admitted  t^ 
prove  the  oral  evidence  of  th^ 
witnesses,  and  be  taken  ul 
used  as  evidence  in  any  objeo^ 
tion  that  may  be  taken  to  thf^ 
registrar's  report  on  such  re- 
ference. 

XVI.  All  the  pleadings  and 
proofs  in  a  eause  may,  if  the 
judge  shall  so  direct,  be  printed 
prior  to  the  hearing,  and  such 
printing  shall  be  in  such  man- 
ner and  form  and  under  sneh 
regulations  in  regard  to  the 
cost  and  mode  of  printing  the 
same  as  the  judge  of  the  court 
shall  from  time  to  time  direct. 

A. 
Preliminary  Act. 

Insert  title  of  cause 

Statement    on    behalf   of  the 
Owners  of  the 

I. 

The  names  of  the 
vessels  and  their 
respective  masters 
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II. 

Time  of  collision. 

III. 
Place  of  collision. 

IV. 
Direction  of  the ) 


i 


wind 

V. 

State  of  the  wea- 
ther  

VI. 

The  courses  of  the 
respective  vessels 
on  first  sighting 
each  other 

VII. 
Distance  at  which 
the  other  vessel 
was  first  seen 

VIII. 

Steps  taken  to 
avoid  the  colli- 
sion   

IX. 

Parts  of  each  ves- 
sel which  first 
came  into  colli- 
sion   

this day  o 


\ 


-185 


C. 

Victoria,  by  the  grace  of  God, 
of  the  United  Kingdom  of  Great 
Britain    and    Ireland,    Queen 

defender  of  the  faith,   to , 

greeting.  Whereas  in  a  certain 
cause  of  civil  maritime  pro- 
moted in   our    vice-admiralty 

court  of on  behalf   of 

against    the or    vessel 

(whereof now  is    or  lately 

was  master),  her  tackle,  appa- 
rel,    and     furniture and 

against intervening  a  com- 

mission  has  been  duly  decreed 
for  the  examination  of  certain 
witnesses   necessary    to   prove 

the  contents  of  the ,  bearing 

date     the day      of one 

thousand  eight    hundred   and 

given  in  in  the  said  cause 

on  behalf  of  the  said— 


Signature  of  party  or 

his  proctor. 

B. 

Conclusion  to  act  on 
Petition. 

In  the  presence  of  A.B.,  dis- 
senting, denying,  alleging,  and 
praying  as  before. 

Whereupon  the    Judge   as- 
signed to  hear  on  petition  of 
both  proctors  whensoever. 
(Signed,)         A.  B. 
C.  D. 
Date 185     . 


-(jus- 
tice so  requiring).  We  do  there- 
fore authorize  andempoweryou, 
and  do  hereby  will  and  require 
you  that  upon  any  day  or  days 
to  be  by  you  appointed  (Sun- 
days excepted),  you  do  in  the 
presence  of  the  proctor  of  the 
said or  his  lawfully  ap- 
pointed substitute  or  otherwise, 
notwithstanding  his  absence  or 
contumacy,  administer  an  oath 
upon  the  Holy  Evangelists  in 
due  form  of  law  unto  the  wit- 
nesses who  shall  be  produced 
before  you  on  behalf  of  the  said 

,  to  speak  the  truth  in  this 

behalf,  and  forthwith  carefully 
examine  and  interrogate  the 
said  witnesses  as  well  upon  the 

articles  of  the  said ,  as  upon 

the  interrogatories  to  be  admin- 
istered by  the  proctor  of  the  said 

,  or  his    substitute,  either 

annexed  to  these  presents  or  to 

be  delivered  to  you  at  the  tlm^ 

I  of  the  examinaWoii  ot  >iXi^  «,«A. 
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witnesses,  and  cause  their  say- 
ings and  depositions  to  be  faith - 
fallj  reduced  into  writing ;  and 
further,  that  upon  such  the  ex- 
amination of  the  said  witnesses 
being  completed,  you  transmit 
to  the  judge  of  our  aforesaid 
court,  or  his  surrogate,  their 
sayings  and  depositions,  and  the 
whole  proceedings  had  and  done 


before  you,  reduced  into  a 
proper  form,  together  with  these 
presents. 

Given  in  our  aforesaid'oonrt, 
under  the  great   seal  thereof, 

the day  of in   the  year 

of  our  Lord  one  thousand  eight 

hundred   and and    of    cor 

reign  the . 

Approved  6th  July,  1869. 


ADDITIONAL  RULES 

ESTABLISHED    BY    ORDEB   IN    COUNCIL    AT    THE    COUBT    AT    WINDflOBt 
THE   22nd    day    op    OCTOBEB,   1859. 


I.  Whenever  any  ship,  ves- 
sel, goods  or  merchandize  has 
or  have  been  detained  or  cap- 
tured by  any  of  your  majesty's 
ships  or  vessels  of  war,  and  it 
has  been  determined  to  send 
the  same  before  some  vice- ad- 
miralty court  for  adjudication, 
the  commanding  officer  of  the 
capturing  ship  shall  deliver  to 
the  officer  who  may  be  sent  in 
charge  of  the  prize  an  authority 
to  institute  the  necessary  pro- 
ceedings, and  such  authority 
shall  be  in  the  terms  or  to  the 
effect  contained  in  tho  exhibit 
hereto  annexed,  marked  No.  1."^ 

II.  The  officer  to  whom  such 
authority  is  given  shall,  upon 
his  arrival  in  port,  or  the  com- 
manding officer  shall  himself, 
if  in  port,  deliver  the  said  au- 

*No.  1. 

I  request  that  you  'iv'iU,  on 
the  receipt  of  this,  cause  pro- 
ceedings to  be  instituted  on  be- 
half of  the  officers  and  crew  of 

Her  Majesty's  ship against 

the or   vessel  captured  on 


thority  to  the  queen's  prootor 
in  the  colony,  or  in  his  absenoet 
or  on  his  refusal  or  default  to 
institute  proceedings,  to  any 
other  proctor  in  the  said  colo- 
ny ;  and  such  prootor  may 
thereupon  institute  the  neces- 
sary proceedings  against  the 
said  prize,  with  a  view  to  her 
condemnation. 

III.  At  the  termination  of 
the  proceedings  the  proctor  who 
shall  have  conducted  the  suit 
on  behalf  of  the  queen's  ship 
shall  submit  his  costs,  as  also 
any  charges  which  may  have 
been  paid  by  him,  and  whieh 
are  properly  chargeable  against 
the  said  prize,  including  the 
expenses,  if  any,  attending  the 


the- 


-of- 


-18         ,     on    the 
This day 


ground  of . 

of 18       . 

To  the    queen's   proctor 

or  to  any  other  proc- 

•  tor  practising  in    tlie 

vice-admiralty     court 

of 

Commanding  officer 

of  H.  M.  Ship— ^ 
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maintenance  and  conveyance 
of  the  prize  officer  and  crew, 
for  taxation ;  and  the  registrar 
of  the  court,  after  having  care- 
fully examined  them,  shall  re- 
port to  the  court  the  amount  at 
-which  such  costs,  charges,  and 
expenses  ought  to  be  allowed. 

IV.  Should  the  prize  be  con- 
demned, then,  if  the  proceeds 
arising  from  the  sale  thereof 
Are  sufficient,  the  court  may 
order  payment  of  the  sum  at 
-which  the  said  costs,  charges, 
and  expenses  have  been  taxed, 
to  be  made  out  of  the  said  pro- 
oeeds,  and  the  balance  of  such 
proceeds  shall  be  forthwith  paid 
to  the  senior  commissariat  offi- 
cer at  the  place,  in  order  that 
the  same  may  be  remitted  to 
this  country,  in  accordance 
-with  the  provisions  of  the  act 
of  the  17th  Victoria,  cap.  19. 

Y.  But  if  the  proceeds  shall 
|>e  insufficient  to  pay  the  amount 
at  which  the  said  costs,  char- 
^8,  and  expenses  have  been 
taxed,  the  court  may  order  the 
whole  of  the  said  proceeds  to  be 
paid  in  part  satisfaction  there- 
of ;  and  the  said  proctor  may 
then  draw  on  the  accountant- 
general  of  the  navy  a  bill,  at 
thirty  days  after  sight,  for  the 
balance  remaining  unpaid,  and 
shall  transmit  with  such  bill 
the  authority  above  mentioned 
from  the  commanding  officer  of 
the  capturing  vessel  for  insti- 
tuting proceedings  against  the 
said  prize. 

VI.  If,  however,  there  shall 
be  no  proceeds,  or  if  the  prize 
against  which  proceedings  have 
been  instituted  has  been  de- 
creed to  be  restored,  the  proctor 
jnay  draw  upon  the  accountant- 


general  of  the  navy  a  bill  at 
thirty  days  after  sight  for  the 
whole  amount  at  which  the 
said  costs,  charges,  and  expen- 
ses have  been  taxed  and  allowed 
by  the  court,  and  shall  trans- 
mit with  the  said  bill  the  au- 
thority from  the  commanding 
officer  of  the  capturing  ship, 
authorizing  him  to  institute 
proceedings  against  the  said 
prize. 

VII.  The  registrar  of  the 
said  court  shall,  as  soon  as  pos- 
sible after  (he  said  costs  are 
taxed,  and  before  the  proctor 
has  drawn  upon  the  accountant- 
general  of  the  navy  for  the 
amount  which  may  be  due  to 
him,  transmit  the  account  of 
the  said  costs,  charges  and  ex- 
penses in  original,  signed  by 
himself  and  the  judge  of  the 
said  court,  to  the  registrar  of 
the  high  court  of  admiralty  of 
England,  accompanied  with  a 
certificate  stating  the  amount 
at  which  it  has  been  taxed, 
whether  the  whole  or  what  part 
thereof  has  been  paid,  and 
whether  any,  and  what  part  re- 
mains due,  and  for  which  the 
proctor  may  draw  upon  the  ac- 
countant-general of  the  navy, 
and,  if  the  proceedings  have  not 
been  conducted  by  the  queen's 
proctor,  whether  that  officer  has 
declined  or  refused  to  conduct 
them,  and  on  what  grounds. 

VIII.  The  accountant-gene- 
ral of  the  navy  shall,  upon  any 
such  bill  as  aforesaid  being 
presented  to  him  for  payment, 
forward  to  the  registrar  of  the 
high  court  of  admiralty  a  state- 
ment showing  the  amount  for 
which  the  bill  is  drawn,  the 
name   and  deactii^lioTi  oil  VJi:^^ 
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p«r<on  by  whom  it  is  drawn, 
audtfas  priM  ia  reipeotof  which 
ths  iBins  i>  pa;ablD,  and  the 
rsgielranballtliereiipoii  inform 


it  for  » 


htbfl] 


bill  if 


iTod  by  hi 

ot  the  Tice-admirilty 
-t,  and  nhetber  thsra  is  any 
.onwhjtbeaaJdfaillBlioald 


X.  Bnt 


then  ihould  b«  bo 
8och  banDtJei  or  othar  moiMyi, 
or  i  f  ths  bountiaa  mud  other  B^ 
nsya  should  ba  iunffiBientlte 
th<  purpoia,  the  unonntwUah 
remaiDB  nniktiified  Bhalt  bi 
planed  to  tba  debit  of  the  eoB- 
man ding  officer  of  the  ghipot 
war  who  authoriied  the  eeiiDie, 
ftnd  shall  be  charged  tgainft 
any  priio  mone]'  or  pay  whiek 


I  may  appear 
le,  and  shall,  il 
has  taken  plai 


Jng  the  office  oflardhigt 
i1  for  the  time  beingshaU 
I    think  proper  to  relieve  him  fnuD 
the  paymant  thereof. 

XI.  The    registrar   of  tub 

vice-BdmiraltyeoDrt  shall  tranl- 

I    mit  at  the  end  of  aaeh  qnartar 

the  regie trar  of  thehigheonrt 

admiralty  a  retarn  of  aUUit 

oc  08  dings  hayo    been  taksn 
iring  the  said  onarter.  in  tlie 
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the  prise,  the  names  of  the  oap- 
turing  ship  and  of  its  command- 
iog  offioer,  the  date  of  the  ad- 
judication, the  amount  of  pro- 
ceeds, if  any,  the  amounts  of 
the  costs  as  taxed  and  allowed, 
the  amount,  if  any,  for  which 
the  proctor  has  been  authorized 
to  draw  upon  the  accountant- 
general  of  the  navy,  the  pay- 
ments that  have  been  made  out 
of  the  proceeds,  specifying  the 
amount  thereof,  to  whom  paid, 
and  when,  and  such  return  shall 

Apjproved  22nd 


be  signed  by  the  judge  and  re- 
gistrar of  the  said  yice-admi- 
ralty  court. 

XII.  These  rules,  orders  and 
regulations,  if  approved  by 
your  majesty  in  council,  shall 
be  transmitted  to  all  the  vice- 
admiralty  courts  within  your 
majesty's  dominions,  and  shall 
come  into  operation  on  the  1st 
day  of  January,  1860,  or  as 
soon  afterwards  as  it  shall  be 
known  to  the  officers  of  the  res- 
pective vice-admiralty  courts. 

October,  1859. 


RULES  OF  PRACTICE 


ly 


HER     MAJESTY'S     PRIVY     COUNCIL. 


JUDICIAL    COMMITTEE, 
APPELLATE    JURISDICTION. 


At  the  Court  at  Bugkixgham  Palaoi^ 
The  \Zth  day  of  June,  1853. 

present; 
THE  QUEEN'S  MOST    EXCELLENT  MAJESTY, 
His  Royal  Highness  PRINCE  ALBERT. 


Lord  President. 
Lord  Stewart. 
Duke  op  Newcastle. 
Duke  op  Wellington. 
Lord  Chamburlain. 


Earl  of  Aberdeen. 
Earl  op  Clarendon. 

ViSGOUNT  PaLMERSTON. 

Mr.  Herbert. 

Sir  James  Graham,  Bart 


WHEREAS  there  was  this 
day  read  at  the  board  a 
report  from  the  right  honour- 
able the  lords  of  the  judicial 
committee  of  the  privy  council, 
dated  the  30th  May  last  past, 
humbly  setting  forth  that  the 
lords  of  the  judicial  commit- 
tee have  taken  into  considera- 
tion the  practice  of  the  com- 
mittee with  a  view  to  greater 
economy,    despatch    and    ef&- 


ciency  in  the  appellate  juris- 
diction of  her  majesty  in  coun- 
cil, and  that  their  lordships 
have  agreed  humbly  to  report 
to  her  majesty  that  it  is  ex- 
pedient that  certain  ohanges 
should  be  made  in  the  existing 
practice  in  appeals,  and  re- 
commending that  certain  rules 
and  regulations  therein  set 
forth  should  henceforth  be 
^  observed,  obeyed,  and  carried 
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into  execution,  provided  her 
majesty  is  pleased  to  approve 
the  same  :  her  majesty  having 
taken  the  said  report  into  con- 
^sideration,  was  pleased,  by  and 
with  the  advice  of  her  privy 
council,  to  approve  thereof,  and 
■of  the  rules  and  regulations  set 
forth  therein,  in  the  words  fol- 
lowing, videlicet : — 

I.  That  any  former  usage  or 
practice  of  her  majesty's  privy 
council  notwithstanding,  an 
appellant  who  shall  succeed  in 
obtaining  a  reversal  or  material 
alteration  of  any  judgment, 
decree,  or  order  appealed  from, 
shall  be  entitled  to  recover  the 
costs  of  the  appeal  from  the 
respondent,  except  in  cases  in 
which  the  lords  of  the  judicial 
committee  may  think  fit  other- 
wise to  direct. 

II.  That  the  registrar,  or 
other  proper  officer  having 
the  custody  of  records  in  any 
courts,  or  special  jurisdic- 
tion, from  which  an  appeal  is 
brought  to  her  majesty  in  coun- 
cil, be  directed  to  send  by  post, 
with  all  possible  despatch,  one 
certified  copy  of  the  transcript 
record,  in  each  cause,  to  the 
registrar  of  her  majesty's  privy 
council,  Whitehall  j  and  that 
all  such  transcripts  be  regis- 
tered in  the  privy  council  office, 
with  the  date  of  their  arrival, 
the  names  of  the  parties,  and 
the  date  of  the  sentence  ap- 
pealed from ;  and  that  such 
transcript  be  accompanied  by 
a  correct  and  complete  index 
of  all  the  papers,  documents. 
and  exhibits  in  the  cause;  and 
that  the  registrar  of  the  court 
appealed  from,  or  other  proper 
officer  of  such  court,  be  directed 


to  omit  from  such  transcript  all 
merely  formal  documents,  pro- 
vided such  omission  be  stated 
and  certified  in  the  said  index 
of  papers ;  and  that  especial 
care  be  taken  not  to  allow  any 
document  to  be  set  forth  more 
than  onoe  in  such  transcript; 
and  that  no  certified  copies  of 
the  record  be  transmitted  to 
agents  in  England,  by  or  on 
behalf  of  the  parties  in  the  suit ; 
and  that  the  fees  and  expenses 
incurred  and  paid  for  the  pre- 
paration of  such  transcript  be 
stated  and  certified  upon  it 
by  the  registrar,  or  other  officer 
preparing  the  same. 

III.  That  when  the  record 
of  proceedings,  or  evidence  in 
the  cause  appealed,  has  been 
printed  orpartly  printed  abroad, 
the  registrar,  or  other  proper 
officer  of  the  court  from  which 
the  appeal  is  brought,  shall  be 
bound  to  send  home  the  same 
in  a  printed  form,  either  wholly 
or  so  far  as  the  same  may  have 
been  printed;  and  that  he  do 
certify  the  same  to  be  correct, 
on  two  copies,  by  signing  his 
name  on  every  printed  sheet, 
and  by  affixing  the  seal,  if  any, 
of  the  court  appealed  from  to 
these  copies,  with  the  sanction 
of  the  court;  and  that  in  all 
cases  in  which  the  parties  in 
appeals  shall  think  fit  to  have 
the  proceedings  printed  abroad, 
they  shall  be  at  liberty  to  do  so, 
provided  they  cause  fifty  copies 
of  the  same  to  be  printed  in 
folio,  *and  transmitted,  at  their 
expense,  to  the  registrar  of  the 

=*Now  demy  quarto — v.  order 
of  24th  March,  1871,  p.  320 
post. 
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privy  council ;  two  of  which 
printed  copies  shall  be  certified, 
as  above,  by  the  officers  of  the 
court  appealed  from  ;  and  in 
this  case  no  further  expense  for 
copying  or  printing  the  record 
will  be  incurred  or  allowed  in 
England. 

IV.  That  on  the  arrival  of  a 
written  transcript  of  appeal  at 
the  privy  council  office,  "White- 
hall, the  appellant,  or  the  agent 
of   the    appellant  prosecuting 
the  same,  shall  be  at  liberty  to 
call  on  the  register  of  the  privy 
council  to  cause  it,  or  such  part 
thereof  as  the  respondent,   or 
his  agent  may  require,   to  be 
printed  by  hor  majesty's  prin- 
ter, or  by  any  other  printer,  on 
the  same  terms — the  appellant 
or  his  agent  engaging  to  pay 
the  costs  of  preparing  a  copy 
for  the  printer,   at  a  rate  not 
exceeding  one  shilling  per  brief 
sheet — and  likewise  the  costs  of 
printing  such  record  or  appen- 
dix ;    and  that    one  hundred 
copies  of  the  same  be  struck 
off,  whereof  thirty  copies  are  to 
be  delivered  to  the  agents  on 
each  side,  and  forty   kept  for 
the  use  of  the  judicial  commit- 
tee ;  and  that  no  other  fee  for 
solicitors'  copies  of  the   tran- 
script, or  for  drawing  the  joint 
appendix,  be  henceforth  allow- 
ed— the  solicitors  on  both  sides 
being  allowed   to  have  access 
to  the  original   papers    at  the 
council  office,   and   to  extract, 
or  cause  to  be   extracted  and 
copied,  such  parts   thereof  as 
are  necessary  for  the  prepara- 
tion of  the  petition  of  appeal, 
at  tho   stationer's   charge,  not 
exceeding  one  shilling  per  brief 
sheet. 


V.  That  a  certain   time  be 
fixed,  within  which  it  shall  be 
the  duty  of  the   appellant,  or 
his  agent,  to  make  such  appli- 
cation for  the  pHnting  of  the 
transcript,  and  that  such  time 
be  within  the  space  of  six  eil- 
endar  months  from  the  arrival 
of  the  transcript  and  the  regis- 
tration thereof,  in  all  matters 
brought  by  appeal  from  her  ma- 
jesty's  colonies  and  plantatiuit 
east  of  the  Cape  of  Good  Hope, 
or  from  the  territories  of  the 
East  India  company,  and  within 
the 'space  of  three  months  in  all 
matters  brought  by  appealfirom 
any  other  part  of  her  majesty*! 
dominions  abroad ;  and&atin 
default  of  the  appellant,  or  hit 
agent,  taking  effectual  steps  for 
the  prosecution   of  the  appeal 
within  such  time  or  times  res- 
pectively, the  appeal  shallstand 
dismissed  withoutfurtherorder, 
and  that  a  report  of  the  same 
be  made  to  the  judicial  com- 
mittee by  the  registrar  of  the 
privy  council,   at  their  lord- 
ships' next  sitting. 

VI.  That  whenever  it  shall  be 
found  that  the  decision  of  amat- 
ter  on  appeal  is  likely  to  turn  ex- 
clusively on  a  question  of  law, 
the  agents oftheparties,withthe 
sanction  of  the  registrar  of  the 
privy  council,  may  submit  soeh 
question  of  law  to  the  lords  of 
the  judicial  committee,  in  the 
form  of  a  special  case,  and  print 
such  parts  only  of  the  tran- 
script as  may  be  necessary  for 
tho  discussion  of  the  same ;  pro- 
vided that  nothing  herein  con- 
tained shall  in  any  way  bar  or 
prevent  the  lords  of  the  judicial 
committee  from  ordering  the 
iwU  discussion    of   the  wbole 
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«a8e,  if  they  shall  so  think  fit ; 
and  that  in  order  to  promote 
«neh  arrangements  and  sim- 
plification of  the  matter  in  dis- 
pute, the  registrar  of  the  privy 
council  may  call  the  agents  of 
the  parties  before  him,  and  hay- 
ing heard  them,  and  examined 
the  transcript,  may  report  to 
the  committee  as  to  the  nature 
•of  the  proceedings. 

And  her  majesty  is  further 
pleased  to  order,  and  it  is  here- 
by ordered  that  the  foregoing 
rules  and  regulations  be  punc- 
tually observed,  obeyed,  and 
carried  into  execution,  in  all 
appeals  or  petitions  and  com- 
plaints, in  the  nature  of  ap- 
peals brought  to  her  majesty, 
or  to  her  heirs  and  successors, 
in  council,  from  her  majesty's 

(Signed) 


colonies  and  plantations  abroad, 
and  from  the  Channel  Islands 
or  the  Isle  of  Man,  and  from 
the  territories  otthe  Sast  India 
company,  whether  the  same  be 
from  the  courts  ot  j  ustice,  or 
from  special  jurisdiction,  other 
than  appeals  from  her  majes- 
ty's courts  of  vice-admiralty, 
to  which  the  said  rules  are  not 
to  be  applied. 

Whereof  the  judges  and 
officers  of  her  majesty's 
courts  of  justice  abroad,  and 
the  judges  and  officers  of 
the  superior  courts  of  the 
East  India  company,  and 
all  other  persons  whom  it 
may  concern  are  to  take  no- 
tice, and  govern  themselves 
accordingly. 

WILLIAM  L.  BATHURST. 


Obdbb  in  Coukcil    fob    thb   begulation    of   thb   Fobm  and 
Typb  to  be  used  in  thb  pbintino  of  thb  Casbs,  Rbcobds, 

▲ND    PbOOEEDINQS   IN   APPEALS    AND   OTHEB  MATTEBS   PENDING 

befobb   the    lobds    of   the   judicial    committee    of    thb 
Pbfvt  Council. 


AT  THB  COURT  AT  WINDSOR  CASTLE, 
the  2ith  day  of  March,  1871. 

Pbesent  : 

THB  QUEEN'S  MOST  EXCELLENT  MAJESTY 

IN  COUNCIL. 


WHEREAS  there  was  this 
<day  read  at  the  board  a  re- 
presentation from  the  Lords  of 
the  judicial  committee  of  the 
privy  council,  dated  the  20  th 


January  1871,  humbly  recom- 
mending to  her  majesty  in 
council  that  certain  rules  be 
established  by  the  authority  of 
her  majesty,  by  and  wiOitViA 
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adyice  of  her  privy  council, 
to  be  observed  in  the  form  and 
type  used  in  the  printing  of  all 
oases,  records,  and  other  pro- 
ceedings in  appeals  and  other 
matters  pending  before  the 
judicial  committee  of  the  privy 
council,  HER  MAJESTY  hav- 
ing taken  the  said  representa- 
tion into  consideration,  and  the 
schedule  of  rules  hereunto 
annexed,  was  pleased,  by  and 
with  the  advice  of  her  privy 
council,  to  approve  thereof, 
and  to  order,  and  it  is  hereby 
ordered, that  the  same  be  punc- 
tually observed,  obeyed,  and 
carried  into  execution.  Where- 
of the  judges  and  officers  of 
the  courts  of  justice  in  her 
majesty's  dominions  from 
which  an  appeal  lies  to  her 
majesty  in  council,  and  all 
other  persons  whom  it  may 
concern,  are  to  take  notice  and 
govern  themselves  accordingly. 

ARTHUR  HELPS 


SCHEDULE  AXNKXED  TO  THE 
FOREGOING  ORDER, 

I.  All  cases,  records,  and 
other  proceedings  in  appeals, 
or  other  matters  ponding  before 
the  judicial  committee  of  the 
privy  council,  are  henceforth 
to  bo  printed  in  the  form  known 
as  DKMY  (QUARTO,  and  not  in 
demy  folio,  as  hath  heretofore 
been  used. 

II.  The  size  of  the  paper 
used  18  to  bo  such  that  the 
sheet,    when    folded,    will    bo 


eleven  inches  in  height  and 
eight  inches  and  a  half  in 
width. 

III.  The  type  to  be  used  in 
the  text  is  to  be  pica  type,  but 
long  jprimer  is  to  be  used  in 
printing  acoountfi,  tabular 
matter,  and  notes. 

IV.  The  number  of  lines  in 
each  page  of  pica  type  is  to  be 
forty-seven,  each  line  being 
five  inches  and  three  quarters 
or  146  millimetres  in  length. 

y.  The  foregoing  rules  do 
not  apply  to  cases  now  pending 
in  which  the  printing  of  the 
record  is  begun  before  the 
receipt  of  this  order,  but  in  all 
cases  printed  after  the  receipt 
of  this  order,  the  form  and  type 
herein  prescribed  are  to  be 
used  exclusively 

VI.  The  price  in  England 
for  printing  75  copies  in  the 
form  herein  established  is  to 
bo  thirty -eight  shillings  per 
sheet  (eight  pages)  of  pica» 
with  marginal  notes,  not  in- 
cluding corrections,  tabular 
matter,  and  other  extras. 

VII.  The  form  of  paper  and 
type  of  the  present  order  in 
council,  with  the  pages  here- 
unto annexed,  are  to  serve  as 
a  specimen  sheet  or  pattern  for 
the  printing  of  the  proceedings 
before  the  judicial  committee 
of  tho  privy  council.* 

A.  n. 


*Owing  to  the  size  of  this 
work  the  specimen  sheet  refer- 
red to  cannot  be  inserted. 


TABLES   OF  FEES 

PAYABLE  TO 

COUNSEL     AND    ATTORNEYS 

AND   TO   BAILIFFS 

IN   THE 

SUPERIOR  AND  CIRCUIT  COURTS, 
PROVINCE    OF    QUEBEC. 


ADVOCATES'    FEES, 
SUPERIOR    COURT. 


IT  is  hereby  ordered,  that  the  following  fees  bo  allowed  to  the 
connsel,  advocates  and  attorneys  practising  in  the  superior 
court  in  actions  to  be  instituted,  and  upon  other  proceedings  to 
be  commenced  from  and  after  the  day  on  which  the  present 
tariff  shall  be  entered  by  the  prothonotaries  of  this  court  in  the 
registers  of  the  same  as  by  law  directed;  and  the  tariff  of  fees 
for  the  counsel,  advocates  and  attorneys  practising  in  this  court, 
the  original  whereof  was  entered  in  the  registers  of  the  said 
court,  at  the  city  of  Quebec,  on  the  twentieth  day  of  July,  one 
thousand  eight  hundred  and  fifty-two,  is  hereby  repealed  in  so 
far  as  regards  actions  to  be  instituted,  and  other  proceedings  to 
be  commenced,  from  and  after  the  day  on  which  the  present 
tariff  shall  be  so  entered  in  the  registers  of  this  court. 

First  Glass  Actions  consist  of  : 

1.  Personal  actions  when  the  value  in  contest  exceeds  $400. 

2.  Real  and  mixed  actions  not  otherwise  specially  provided 
for. 

3.  Actions  for  separation  from  bed  and  board,  and  en  declara- 
tion de  paternity. 

4.  Proceedings  by  mandamus,  scire  facias,  requite  libelUe  or 
prohibition,  or  Others,  under  articles  nos.  997  to  1033  of  the  code 
of  civil  procedure,  and  upon  like  proceedings. 

Second  Glass  Actions  consist  of  : 

1.  Personal  actions  when  value  in  contest  does  not  exceed 
$400. 

2.  Actions  for  separation  of  property. 

3.  Actions  or  petitions  en  destitution  de  tutelle  or  curatelle. 

4.  All  actions  not  included  in  the  first  class,  and  not  otherwise 
specially  provided  for. 

21 
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Actions  not  Contested. 


To  PlJpH  Any, 


1. 

2. 


3 


Idt.Class. 

If  the  action  be  settled  before  the  return. ..$18  00 
If  the  action   be   settled,  or  if  defendant 
confess  judgment  on  the   day  of  the  re- 
turn, or  on  the   next  following  juridical 

day 20  00 

If  the  action  be  settled,  or  if  the  defendant 
confess  j  udgment,  after  the  delay  men- 
tioned in  the  next  preceding  number, 
bu t  before  plea  filed;  or  inscription  for 
proof,  or  inscription  for  final  hearing 
on  the  merits  where  no  enqu^te  is  neces- 
sary   22  00 

4.  li  the  action  be  settled  after  the  inscription 

on  the  roll  for  proof,  but  before  the 
closing  of  the  enquSte ;  or  if  the  action 
be  settled  after  the  inscription  for  final 
hearing  on  the  merits,  where  no  enqu^te 
is  necessary,  or  if  judgment  be  rendered 
on  such  last  mentioned  inscription 25  00 

5.  If  the  action  be  settled  after  enqu^te  closed, 

or   it  judgment    be    rendered    in  such 

action  after  enquSte 30  00 

In  any  of  the  above  cases  in  which  the 
defendant  may  have  appeared  by  attor- 
ney J  to  defendant's  attorney  on  actions 
returned,  or  on  cong4  difaut 6  GO 


6. 


SndClax. 

,.  14  09 


16  0» 


18  09 


20  09 


24  00 


5  00 


Actions  Contested. 

7.  If  the  action   be  settled  after 

the  filing  of  any  plea,  other 
than  a  plea  to  the  merits 
and  without  enqudte  on  such 
plea,  or  if  the  action  be  dis- 
missed on  such  plea  and 
without  enqudte 

8.  If  the  action   be   settled  after 

the  filing  of  a  plea  to  the 
merits,  but  before  the  in- 
scription on  the  roll  for 
proof,  where  an  enqudte  is 
necessary,  or  before  the  in- 
scription for  final  hearing, 
where  no  enqu^te  is  neces- 
flary 


Plff. 


$   c. 


30  00 


40  00 


DEFDT. 


$     C. 


25  00 


30  00 


plfp. 


$   c. 


DEFDT. 


$    C. 


25  00 


30  00 


20  00 


25  00 
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Actions  Contested — {Continued). 

9.  If  the  action  be  settled  after 
the  inscription  on  the  roll 
for  proof,  but  before  the 
Inscription  for  final  hearing.. 
}0.  If  the  action  be  settled  after 
the  inscription  for  final  hear- 
ing, or  if  judgment  be  ren- 
dered on  such  hearing 


PLFF. 

DEFDT. 

Plff. 

$  C. 

$  C. 

$  0. 

50  00 

40  00 

40  00 

60  00 

50  00 

50  00 

Dkfdt 


$   c. 


35  00 


40  00. 


GENERAL    RULES. 


11.  The  costs  in  actions  in  revendication  for  movables  to  be 

taxed  as  against  the  plaintiff  according  to  the  value  of 
the  property  claimed,  and  as  against  the  defendant 
according  to  the  value  of  the  property  for  which  judg- 
ment is  rendered. 

12.  Hypothecary  actions  and  actions  for  seigniorial  dues  where 

the  title  of  the  seignior  is  not  contested,  are  to  be  consid- 
ered in  respect  of  costs  as  merely  personal  actions. 

13.  The  costs  in   actions  to   account,   to   be   taxed  as  against 

the  plaintiff,  according  to  the  amount  demanded,  and  as 
against  the  de  endant,  according  to  the  amount  for  which 
he  is  accountable. 

14.  In  any  action  of  ejectment,  under  the  lessor  and  lessee  act, 

not  including  actions  in  which  either  rent  is  or  damages 
are  sued  for,  (which  actions  are  provided  for  by  statute,) 
the  costs  to  be  as  in  a  personal  action,  (in  the  superior 
court,  or  circuit  court,  as  the  case  may  be,)  for  a  sum  of 
4noney  equal  to  the  value  of  the  premises  leased  for  the 
year  current  at  the  time  of  the  institution  of  the  action ; 
or,  if  the  lease  shall  have  expired,  then  for  the  last  year 
to  which  the  lease  extended. 

15.  In  actions  of  damages  for  personal  wrongs,  (except  in  actions 

in  which  the  court  or  jury  shall  find  the  damages  to  be 
under  forty  shillings  sterling,)  the  costs  to  be  taxed  as 
of  the  class  to  be  determined  by  the  final  judgment. 

16.  In  actions  for  sums  of  money  under  $200,  instituted  by  writ 

of  capias  ad  respondendum  in  the  superior  court,  the  costs 
to  be  as  in  actions  over  $100  in  circuit  court. 

17.  In  any  case  where  the  defendants  sever  in  their  defence, 

the  plaintiff's  attorney  shall  receive,  on  each  additional 
issue,  one-half  of  the  sum  which  he  would  have  received 
had  there  been  but  one  issue ;  the  whole  amount  to  be 
payable,  in  equal  proportions,  by  the  party  or  parties  to 
each  issue. 
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Additional  Fees. 


18.  For  the  second,   and  every  additional  copy  of  the 

plaintiff's  declaration $  1  00 

19.  Affidavit  to  obtain  writ  of  capias  ad  respondendum, 

attachment  in  revendioation,  simple  attachment 
before  judgment,  attachment  for  rent,  certiorari, 
or  other  prerogative  writ — when  affidavit  required 
and  action  commenced  by  such  process — (this  fee 
not  to  be  allowed  for  any  affidavit  referring,  in 
general  terms,  to  the  facts  set  forth  in  the  peti- 
tion or  pleading,  in  support  of  which  such  affi- 
davit is  made) 3  00 

20.  If  a  writ  of  capias  ad  respondendum,  or  any  writ  of 

attachment  against  movables  be  sued  out  at  any 
time  after  the  institution  of  the  action  (affidavit 
included) — 

To  the  attorney  suing  out  the  same — 

If  action  of  1st  class     12  00 

If  action  of  2nd  class     10  00 

21.  On  any  declinatory  or  dilatory  exception,  ezoeption 

to  the  form,  or  demurrer,  over-ruled, — 

To  the  plaintiff's  attorney    8  00 

To  the  defendant's  attorney    6  00 

22.  On  any  other  plpa,  over-ruled,  after  law  issue  raised 

upon  it, — 

To  the  successful  party     8  00 

To  the  opposite  party 6  00 

23.  On  any  dilatory  exception  maintained, — 

To  the  defendant's  attorney    15  00 

To  the  i)laintiff's  attorney     10  00 

24.  If  the  plaintiff  be  permitted  to  amend  his  declara- 

tion,   after   the    filing    of   an    exception  to   the 
form, — 
To  the  defendant's  attorney     7  00 

25.  If  the  plaintiff  be  permitted  to  amend  his  declara- 

tion, after  the  filing  of  a  demurrer, — 

To  the  defendant's  attorney     10  06 

26.  For  all  proceedings  on  any  petition,  motion,  or  rule, 

not  specially  provided  for,  upon  which  costs  are 

ordered  to  be  paid, — 

To  the  party  to  whom  costs  are  awarded 3  00 

(Same  fee,  on  motion  or  other  proceedings  to 
call  in  creditors,  including  affidavits.) 

27.  For  putting  in  security  for  cost?, — 

i'o  oach  attom'^y.. ..,.„„.,         -   3  00 
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28.  For  all  proceedings    respecting  the  putting  in  of 

security,  in  any  case  not  otherwise  provided 
for,— 

To  each  attorney $  5  00 

29.  Enqu^te  fee  in  any  contested  cause,  tried  by  jury  or 

judge,  to  counsel  (other  than  attorney  of  record) 
filing  appearance  at,  and  actually  conducting 
enqufite  10  00 

30.  In  cases  to  be  tried  by  jury,— 

To  each  attorney  for  preparation  for  factum 8  00 

To  each  attorney  for  statement  of  facts  required 
by  article  353  of  the  code  of  civil  procedure, 
including  copy  for  adverse  party 3  00 

31.  In  every  case  of  trial  by  jury  where   a  motion  is 

made  for  a  new  trial,  or  in  arrest  of  judgment,  or 
for  judgment  non  obstante  veredicto ,  or  for  non- 
suit, where  all,  or  any  of  these  remedies  are 
sought,  one  fee  only  to  be  allowed  for  the  whole 
of  the  proceedings  in  each  such  case,  up  to  judg- 
ment therein, — 

To  each  attorney  (if  action  of  1st  class) 14  00 

To  each  attorney  (if  action  of  2nd  class) 10  00 

32.  On  any  hearing  on  the  merits  ordered  in  a  contested 

action, — 
To  each  attorney oc 10  00 

33.  On  any  re-hearing  ordered  upon  any  pleading, — 

To  each  attorney «....» 6  00 

34.  On  any  re-hearing  ordered  upon  any  rule  or  other 

proceeding  not  specially  provided  for, — 

To  each  attorney 3  00 

35.  For  all  proceedings  on  a  continuance  of  suit  (reprise 

dHnatance') ,  by  petition  or  motion, — 

To  the  attorney  continuing  the  suit 10  00 

To  the  attorney  of  adverse  party 6  00 

36.  Costs  as  in  action  of  second  class,  if  the  continu- 

ance of  suit  be  contested,  or  if  it  be  made  by 
action,  and  also  on  proceedings  to  have  judgment 
declared  executory  or  jugement  commun, — 

37.  On  every  copy  of  subpoena  certified  by  the  attorney.  10 

38.  Suing  out  a  writ  of  execution 2  00 

39.  Suing  out  writ  of   attachment  after  judgment  if 

declaration  be  not  contested, — 

If  action  of  1st  class 10  00 

If  action  of  2nd  class 7  00 

40.  For  every  garnishee  (above  3) 1  00 

If  contested,  the  costs  to  be  the  same  as  in  a  con- 
tested personal  action;  the  class  to  be  deter- 
mined by  the  amount  of  the  judgment  a^oAxx^l 
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the  garnishee,  if  the  costs  be  payable  by  him, 
and  by  the  amount  claimed  by  the  contestation, 
if  the  costs  be  payable  by  the  party  contesting 
the  declaration. 

41 .  For  all  proceedings  fgr  a  coercive  imprisonment  or  for 

the  imprisonment  of  any  party,  or  for  a  writ  of 
possession,  or  for  an  order  for  a  sale  in  conse- 
quence of  a  false  bidding,  or  for  the  affixing  of 
seals,  or  for  the  removal  thereof,  and  for  all  pro- 
ceedings on  any  application  either  before  or 
after  judgment  to  liberate  any  person  arrested 
for  debt,  otherwise  than  by  giving  bail,  or  to 
obtain  possession  of  property  seized,  or  contest- 
ing attachment  before  judgment,  on  ground  that 
allegations  of  affidavit  are  untrue,  or  in  cases 
of  rebellion  en  justice, — 

To  the  attorney  of  applicant  if  no  cause  shewn.    $6  00 
If  cause  shewn  but  without  enqudte, — 

To  the  attorney  of  applicant 10  00 

To  the  attorney  shewing  cause 6  00 

42.  If  it  be  necessary  to  take  evidence  on  any  of  the  pro- 

ceedings mentioned  in  the  foregoing  number,  or 
upon  any  preliminary  plea,  or  upon  any  other  in- 
cidental proceeding  not  specially  provided  for, — 

To  each  attorney,  an  additional  fee  of 8  00 

43.  When   the    proof,   in    any   contested   cause,  is  con- 

tinued, party  bound  to  proceed  not  being  ready, 
foe  to  adverse  party  (where  costs  ordered  to  be 
paid) 2  00 

44.  For  cross-examining  every  witness  over  five,  on  each 

side,  in  any  contested  case 2  00 

45.  Preparing  statement  of  facts 6  00 

Preparing  answer  4  00 

46.  For  the  special   application  required  by  article  218 

of  the  code  of  civil  procedure 6  00 

47.  To  any  proof  commissioner  for  performing  all  services 

in  any  case  referred  to  him,  not  exceeding  the 
examination  of  three  witnesses 10  00 

48.  For  each  witness  above  three 2  00 

49.  For  all  proceedings  for  bringing  to  sale  the  property 

of  minors 20  00 

50.  For  prosecuting  to  judgment  a  report  of  distribution 

not  contested 10  00 

51.  For  all  proceedings   upon  a  contestation  of  a  report 

of  distribution,  if  the  contestation  be  not  with- 
drawn or  acquiesced  in,  before  the  inscription  for 
final  hearing  on  the  merits,  when  the  amount  of 
the  collocation  contested  is  above  $400, — 
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To  the  attorney  of  the  party  contesting $18  00 

To  the  attorney  of  the  creditor  claiming 14  00 

^2.  If  the  amount  of  the  collocation  contested  exceed 
$200,  and  do  not  exceed  $400,— 

To  the  attorney  of  the  party  contesting 15  00 

To  the  attorney  of  the  creditor  claiming 10  00 

^3.  If  the  amount  of  the  collocation  contested  exceed 
$80,  and  do  not  exceed  $200,— 

To  the  attorney  of  the  party  contesting, 10  00 

To  the  attorney  of  the  party  claiming 8  00 

54.  If  the  amount  of  the  collocation  contested  do  not 
exceed  $80,— 

To  the  attorney  of  the  party  contesting 8  00 

To  the  attorney  of  the  party  claiming 6  00 

Jb5.  If  the  contestation  be  withdrawn  or  acquiesced  in 
before  the  inscription  for  final  hearing  on  such 
contestation,  one-half  of  the  above  fees  accord- 
ing to  the  class. 

56.  For   all  the  proceedings    after  judgment  ordering 

an  account  to  be  rendered  in  any  action  to 
account,  if  the  account  be  acquiesced  in  without 
dihatSf — 

To  each  attorney 10  00 

57.  If  the  account  be  contested,  the  costs  to  be  the  same 

as  in  a  contested  personal  action,  the  class  to  be 
determined  by  the  amount  for  which  the  accounting 
party  shall  be  declared  accountable  beyond  the 
amount  admitted  to  be  due,  by  the  account  filed, 
if  the  costs  be  payable  by  the  accounting  party  ; 
and  by  the  amount  claimed  by  the  d^bats  de 
compte,  if  the  costs  be  payable  by  the  oyant 
compter 

58.  In  actions  for  separation  of  property  or  for  separation 

from  bed  and  board, — for  all  proceedings  to  liqui- 
date the  matrimonial  rights  of  the  plaintiff", — 

If  not  contested,  to  plaintiff's  attorney 10  00 

If  contested,  to  each  attorney 20  00 

59.  For   all    proceedings    to    cause    a    curator    to    be 

appointed  to  a  d^laiasement  in  any  hypothecary 
action  5  00 

60.  Costs  on  interventions  and  incidental  cross  demands 

to  be  the  same  as  on  original  demands  of  same 
class. 

61.  For  all  proceedings  on  a  licitation  of  one  succession 

or  more,  after  judgment  rendered 40  00 

62.  On  a  disavowal,  petition  in  revocation  of  judgment, 

or  tierce-oppoBttion,  costs  to  be  the  same  as  in 
original  demands  of  same  clasp. 
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On  oppositions  for  payment,  not  contested, — 

63.  If  the  sum  do  not  exceed  $80 $  8  00 

64.  If  it  exceed  $80,  and  do  not  exceed  $200 10  00 

65.  If  it  exceed  $200,  and  do  not  exceed  $400 14  00 

66.  If  it  exceed  $400 16  00 

67.  If  contested,  costs  to  be  same  as  in  personal  action 

for  the  same  amount  in  the  superior  court  or  cir- 
cuit court,  as  the  case  may  be,  excepting  that  the 
costs  upon  the  contestation  of  any  opposition  for 
a  sum  not  exceeding  $60  shall  be  the  same  as  in 
contested  actions  in  the  circuit  court,  aboye  $60 
and  under  $100. 

68.  Oppositions   to   annul,  to  withdraw,  or  to   secure 

charges,  or  any  other  opposition,  if  not  contested.    15  00 
Gi).  If  contested,  costs  to  be  as  in  actions  of  the  second 
class. 

Ratifications  of  Title. 

For  all  proceedings  to  obtain  a  sentence  of  ratifica- 
tion of  title, — 

70.  To  the  petitioner's  attorney,  if  purchase  money  do 

not  exceed  $400 14  W 

71.  If  purchase  money  exceed  $400,  and  do  not  exceed 

$1000,  or  if  the  consideration  be  not  of  a  pecuniary 
nature 20  00 

72.  If  purchase  money  exceed  $1000 25  00 

73.  Fees  on   oppositions   to   sentence   of  ratification  of 

title  and  on  contestations  thereof  to  bo  the  same 
as  on  oppositions  to  executions  and  contestations 
thereof. 

EXPBOPRIATIONB. 

74.  For  all  proceedings,  on  behalf  of  a  proprietor  expro- 

priated, to  obtain  an  order  for  the  payment  over 
of  the  moneys, — 

If   the   value   of    the    property   expropriated 

exceeds  $400 16  00 

If  it  does  not  exceed  $400 12  OO 

For  opposing  successfully  the  homologation  of  a 
report  of  commissioners,  where  a  written  appear- 
ance for  that  purpose  shall  have  been  put  in  and 
allowed, — 

Where  the  value   of    the   property  respecting 

which  the  objection  arises  exceeds  $400 40  00 

Where  it  does  not  exceed. 30  00 
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Writs  of  Cbbtiobabi. 

75.  If  settled  before  the  filing  of  such  writ, — 

To  petitioner $10  00 

If  writ  refused,  to  party  shewing  cause  6  00 

76.  If  not  settled  before  the  filing  of  such  writ, — 

To  petitioner 16  00^ 

To  respondent , 10  00 

Commissions  Rogatoibes  and  Obdbbs  fob  the 
Examination  of  Witnesses. 

77.  To  the  attorney  suing  out  the  same 5  00 

78.  For  the  drawing  of  interrogatories  or  cross -interroga- 

tories         4  00 

79.  For  taking  instructions,  examining  the  papers,  Sec, 

&C.,  to  each 5  00 

80.  For  examining  or  cross-examining  any  witness 2  00 

81.  To  the  attorney  prosecuting  the  execution  of  the 

writ  or  order,  an  additional  fee  of 4  00 

Probates,  Habeas  Cobpus,  Etc. 

82.  For  all  fees  to  obtain  probate  of  a  will  or  writ  of 

habeas  corpus  without  enqu^te 10  00 

If  enqu^te  takes  place,  an  additional  fee  of. 8  00 

83.  For   all  fees   to    obtain   appointment  of  tutors   to 

minors,  or  curator  to  person  or  property,  or  for 
removal  of  interdiction,  or  for  emancipation  or 
any  other  such  proceeding, — 

If  not  contested 5  00 

If  contested, — 

To  petitioner's  attorney 15  00 

To  adverse  party 12  00 

If  enqudte  necessary  on  such  contestation...        8  00 
On  petition  of  curator,  Ac,  to  render  account, 
including  notices 4  00 

Evocations. 

84.  If  maintained,  the  costs  to  be  the  same  as  in  actions 

of  the  second  class,  which  costs  shall  include  all 
services  in  both  courts, — 

If  rejected,  to  each  attorney 5  00 

Impbobation — (^Inscription  en  faux.) 

85.  To  the  attorney  for  direction  for  drawing  a  power  of 

attorney , 4  00 

86.  Attendance  at  drawing  up  of  descriptive  statement 

of  document  impugned 4  <S^ 
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87.  If  settled  before  articles  of  improbation  are  filed, 

each  motion  required  by  the  rules  of 'practice,  and 
also  he  declaration  to  be  made  by  the  defendant 
in  improbation  as  to  whether  he  intends  to  aYAil 
himself  of  the  document  impeached,  shall  be  taxed 
as  a  motion  according  to  the  i'oregoing  No.  26 $3  00 

88.  If  settled  after  the  articles  of  improbation  are  filed, 

but  before  the  answer,  vhe  fees  of  the  attorney  of 
the  plaintifif  in  improbation  shall  be  as  in 
No.  1  of  the  table,  and  he  fees  of  the  attorney  of 
the  defendant  in  improbation  shall  be  as  in  No.  6 
of  the  table,  and  if  the  settlement  take  place  at 
any  subsequent  stage  of  the  proceedings,  or  if 
judgment  be  rendered  on  such  improbation,  the 
costs  shall  be  as  in  the  original  demand,  if  settled 
at  a  like  stage. 

Gases  in  Review. 

89.  Under  $400,— 

If  settled  before  hearing,  to  each  attorney 15  0# 

90.  After  hearing,  to  each  attorney 30  00 

91.  In  cases  of  $400  or  over, — 

If  settled  before  hearing 20  00 

After  hearing 40  00 

92.  Factum  in  review  to  each  party 6  00 

On  appeal  from  Trinity  House  or  other  tribunal,  to 

superior  court,  if  contested, — 

Attorney  for  appellant 20  00 

Attorney  for  respondent 12  00 

If  not  contested, — 

Attorney  for  appellant 12  00 

Quebec,  30  th  December,  1868. 

W.  0.  Meredith,  Chief  Justice,  S.C. 
Charles  Mondelet,  J. 

E.  Short,  J.S.C. 
A.  POLETTE,  J.C.S. 
A.  Stuart. 

J.  A.  Berthelot,  J.C.S. 
T.  J.  J.  Loranger,  J.C.S. 
L.  V.  Sicotte,  J.C.S. 

F.  G.  Johnson,  J.S.C. 

J.  T.  Taschereau,  J.C.S. 

Jos.  N.  Bossf.,  J. 

J.  Maguire,  J.S.C. 

F.  W.  Torrance,  J.S.C. 

Published  in  open  court,  registered  and  entered  at  Quebec  the 

30th  day  of  December,  1868. 

FiBBT  &  Burroughs,  PJ3.0. 


BAILIFFS'     FEES, 

SUPERIOR  COURT. 


FT  is  ordered,  that  the  following  fees  be  allowed  to  the  bailiffs 
I-  of  this  court,  for  services  to  be  performed,  from  and  after  the 
ay  on  which  the  present  tariff  shall  be  entered  by  the  protho- 
otaiies  of  this  court  in  the  registers  of  the  same,  as  by  law 
eqnired ;  and  the  tariff  of  fees  for  the  bailiffs  of  this  court,  the 
riginal  whereof  was  entered  in  the  registers  of  the  said  court, 
■t  the  city  of  Quebec,  on  the  twentieth  day  of  July,  one  thou- 
and  eight  hundred  and  fifty-two,  is  hereby  repealed,  in  so  far 
s  regards  services  to  be  performed  by  the  bailiffs  of  this  court, 
rem  and  after  the  day  on  which  the  present  tariff  shall  be 
ntered  in  the  registers  of  this  court. 

To  THE  Bailiffs. 

Tor  service  of  any  notice,  or  other  paper,  upon  an 

attorney  as  such,  including  return j£0     1     0 

for  the  service  of  a  writ  of  subpoena  on  each  witness, 

including  return 0     16 

for  the  service  of  any  writ  of  summons,  or  other  writ 
or  paper,  not  otherwise  provided  for,  including 
return 0     2     6 

for  the  service  of  any  writ,  or  other  document  required 

by  law  to  be  served  personally,  including  return..     0     3     0 

?or  all  proceedings  on  the  arrest  of  any  person,  includ- 
ing return,  when  required 0  12     6 

?or  the  seizure  of  real  estate,  or  the  seizure  or  attach- 
ment of  movables,  including  original  inventory, 
and  copies  for  the  debtor,  and  for  the  guardian 
to  movables 0  15    ^ 
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If  more  than  one  lot  of  land  inoluded  in  any  8eisure» 

for  each  additional  lot £0    2    6 

For  every  publioation,  in  both  languages,  at  the 
church-door,  not  otherwise  provided  for,  includ- 
ing notices,  affixing  same,  ^c 0    2    6 

For  the  sale  of  real  or  personal  property,  including 

minutes  of  sale  and  copy 0  12    6 

If  more  than  one  lot  of  land  be  sold  under  the  same 

writ,  for  each  additional  lot  sold 0    2    0 

For  a  return  of  no  goods  or  no  land,  including  copy  if 

required 0    2    6 

For  a  return  of  rebellion  d,  justice  and  copy 0    5    0 

For  all  services  executing  a  writ  of  possession,  includ- 
ing return 0  12    6 

For  record  when  required 0    3    9 

If  recora  necessarily  employed  more  than  half  a  day, 
at  the  rate  of  5s.  per  day. 

For  the  appointing  of  a  new  guardian  when  legally 

required  so  to  do,  including  return,  copy,  &o 0    5    0 

For  the  posting  and  publication  of  exparte  notices  for 

a  ratification  of  title,  including  return,  &c 10    0 

For  the  attendance  on  jury  trials  under  the  direction 

of  the  sheriflF,  |>cr  rficOT  (when  required) 0    7    6 

In  any  case  in  which  in  consequence  of  more  than 
one  person  being  interested  in  the  property 
seized  or  sold,  an  additional  copy  or  copies  of  the 
inventory  is  or  are  necessary,  for  each  extra  copy 
so  required 0    2   6 

If  in  consequence  of  the  quantity  of  goods  to  be 
seized  or  sold,  a  bailiff  is  necessarily  occupied 
more  than  one  day  in  making  such  seizure  or 
sale,  the  additional  time  when  certified  by  the 
sheriff,  to  be  charged  at  the  rate  of  twelve 
shillings  and  six  pence  per  day 0  12   6 

If  any  paper  to  be  prepared  by  a  bailiff,  excepting 
minutes  of  seizure  of  real  estate,  necessarily 
contains  more  than  300  words,  the  additional 
words  to  bo  charged  at  the  rate  of  five  pence  per 
Ifundred  words,  in  addition  to  the  fees  herein- 
before allowed. 

Mileage  on  the  service  or  execution  of  a  writ  of 
process  of  any  kind,  at  the  rate  of  one  shilling 
and  three  pence  per  mile,  without  any  further 
charge  for  mileage  on  any  other  process  to  be 
served  on  the  same  narty  then  in  the  hands  of 
the  bailiff,  and  whicn  shall  be  or  might  have 
been  served  at  the  same  time  (whether  such 
|>rooess  shall  have  \)eeTi  &\iQd  out  by  the  same 


BUMFF8'  FBSS,   B.   0.  333 

party  or  by  any  other)  and  without  any  charge 
for  mileage  in  returning,  but  exclusive  of  sums 
paid  at  toUgates,  ferries  and  bridges.  No  mile- 
age to  be  allowed,  unless  the  distance  exceed  one 
mile. 

QuBBEC,  30th  December,  1868. 

W.  G.  Meredith,  Chief-Justice,  S.O. 
Charles  Mondelet,  J. 

E.  Short,  J.S.C. 
A.   POLETTB,  J.C.S. 

A.  Stuart. 

J.  A.  Berthelot,  J.C.S. 

T.   J.   J.   LORANGBR,  J.C.S. 
L.    V.    SiCOTTB.  J.C.S. 

F.  G.  Johnson,  J.S.C. 

J.  T.  Taschereau,  J.C.S. 

Jos.  N.  Boss^,  J. 

J.  Maouire,  J.S.C. 

F.  W.  Torrance,  J.S.C. 

Published  in  open  court,  registered  and  entered  at  Quebec  the 

30th  day  of  December,  1868. 

FiSBT  A  Burroughs,  P.S.O. 


ADVOCATES'     FEES, 


CIRCUIT  COURT. 


IT  is  hereby  ordered  that  the  following  fees  be  allowed  to  the 
counsel,  advocates  and  attorneys  practising  in  the  circait 
ooart  in  actions  to  be  instituted,  and  upon  other  proceedings  to 
be  commenced  from  and  after  the  day  on  which  the  present 
tarifif  shall  be  entered  by  the  clerk  of  this  court  in  the  registers 
of  the  same  as  by  law  directed ;  and  the  tariff  of  fees  for 
counsel,  advocates  and  attorneys  practising  in  this  court,  the 
original  whereof  was  entered  in  the  registers  of  the  superior 
court,  at  the  city  of  Quebec,  on  the  twentieth  day  of  July,  one 
thousand  eight  hundred  and  fifty-two,  is  hereby  repealed  in  so 
far  as  regards  actions  to  be  instituted,  and  other  proceedings 
to  be  commenced,  from  and  after  the  day  on  which  the  present 
tarifif  shall  be  so  entered  in  the  registers  of  this  court. 


CIRCUIT     COURT 


/w  ()o>tf9  over  $60. 


Actions  not  (Jontksted. 


1.  If  the  action  be  settled  before 

the  return 

2.  If  the  action  be  settled,  or  if 

defendant  confess  judgment 
on  the  day  of  the  return,  or 
on  the  next  following  juri- 
dical day 


Ist  Class  over 
$100. 

2d  Class  oyer 
$60  to  $100. 

$  c. 

10  00 

$    0. 

0  00 

$  0. 

6  00 

$  0. 

0  00 

^U  00 

,   0  00 

8  00 

0  00 
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Actions  not  Contested — {Continued). 
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2d  Class  over 
$60  to  $100. 


3.  If  the  aotion  be  settled,  or  if 

the  defendant  confess  judg- 
ment, after  the  delay  mem- 
tioned  in  the  next  preceding 
number,  but  before  plea 
filed  ;  or  inscription  for  en- 
qu6te,  or  inscription  for 
final  hearing  on  the  merits 
where  no  enqu^te  is  neces- 
sary  

4.  If  the  action   be  settled  after 

the  inscription  on  the  roll 
for  proof,  but  before  the 
closing  of  the  enqufite  ;  or 
if  the  action  be  settled  after 
inscription  for  hearing  on 
the  merits,  where  no  enqudte 
is  necessary,  or  if  judgment 
be  rendered  on  such  last 
mentioned  inscription 

5.  If  the  action   be  settled  after 

enqu^te  closed,  or  if  judg- 
ment be  rendered  in  such 

action  after  enqu^te 

0.  In  any  of  the  above  cases  in 
which  the  defendant  may 
have  appeared  by  attorney 
to  defendant's  attorney  on 
actions  returned,  or  on 
eongd-d4/aut 


Actions  Contested. 


7.  If  the  aotion  be  settled  after 
the  filing  of  any  plea,  other 
than  a  plea  to  merits  and 
without  enquSte  on  such 
plea,  or  if  the  action  be 
dismissed  on  such  plea 
without  enqudte 


Plff. 


$  c. 


20  00 


Defdt. 


$  c. 


Plff. 


$  c. 


Defdt. 


$  c. 


15  00 1 12  00 


U<i  <^^ 


i 
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Actions  Contested — (Continued), 


If  there  be  an  enqu^te  on  any 
such  plea,  an  additional  fee 
of  $4  to  each  attorney. 

8.  If  the  action  be  settled  after 

the  filing  of  a  plea  to  the 
merits,  but  before  the  in- 
scription on  the  roll  for 
proof,  where  an  enqu^te  is 
necessary,  or  before  the  in- 
scription for  final  hearing, 
where  no  enqu^te  is  neces- 
sary   

9.  If  the  action  be  settled  after 

the  inscription  on  the  roll 
for  proof,  but  before  the  in- 
scription for  final  hearing... 
10.  If  the  action  be  settled  after 
the  inscription  for  final 
hearing,  or  if  judgment  be 
rendered  on  such  hearing... 


Plflf. 


$  c. 


24  00 


28  00 


30  00 


Defdt. 


$  c. 


20  00 


22  00 


24  00 


Plff. 


$   0. 


15  00 


18  00 


20  00 


Defdt 


$  G. 


12  00 


14  00 


16  00 


In  any  case  whore  there  are  more  defendants  than  one  and 
where  they  sever  in  their  defence; — to  plaintiffg  attorney 
in  each  additional  issue  one  half  of  the  sum  he  would  have 
received  had  there  been  but  one  issue,  the  whole  amoont 
payable  in  equal  proportions  by  the  party  or  parties  to 
each  issue. 

The  costs  in  actions  to  account  to  be  taxed  as  against  the 
plaintiff  according  to  the  amount  demanded,  and  as  against 
the  defendant  according  to  the  amount  for  which  he  is 
accountable. 

In  actions  of  damages  for  personal  wrongs  (excepting  in  actions 
in  which  the  court  shall  find  the  damages  to  be  under  fortj 
shillings  sterling),  the  costs  to  be  taxed  as  of  the  class  to 
be  determined  by  the  final  judgment. 

In  any  action  of  ejectment  under  the  lessor  and  lessee's  aot,not 
including  actions  in  which  either  rent  is,  or  damages  are, 
sued  for  (which  actions  are  provided  for  by  statute),  the 
costs  to  be  as  in  personal  actions  for  a  sum  of  money  equal 
to  the  value  of  the  premises  leased  for  the  year  current  at 
the  time  of  the  institution  of  the  action,  or,  if  the  lease 
«hall  have  expired,  then  for  the  last  year  to  which  the 
lease  extended. 
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In  suits  in  this  court,  under  $100,  for  fees  of  ofiBce,  duties, 
rents,  revenue  or  sums  of  money  payable  to  the  crown,  or 
which  relate  to  any  titles  to  lands  or  tenements,  to  seign- 
iorial or  other  annual  rents,  and  such  like  matters  and 
things,  whereby  rights  in  future  may  be  bound,  and  in 
hypothecary  and  mixed  actions,  under  $100,  there  shall, 
except  when  otherwise  expressly  provided  for,  be  the  same 
fees  as  in  merely  personal  actions,  according  to  the  amount 
or  value  of  the  thing  awarded,  unless  there  be  an  evocation 
by  either  of  the  parties  ;  and  then  the  fees  on  the  evocation 
shall  be  the  same  as  in  actions  of  the  second  class  in  the 
superior  court,  which  costs  shall  include  all  services  in 
both  courts. 


Additional  Fees  in  all  Gases  oyer 


1st  class    2d  class 

over  $100.  over  $60 

to  $100. 

11.  For  the  second  and  every  additional  copy    $  c.  $.  c. 

of  the  plaintiff's  declaration 1  00  ...     1  00 

12.  For  affidavits  to  obtain  simple  attachment 

before  judgment,  attachment  in  revendi- 
cation  or  attachment  for  rent  when  affida- 
vit required,  and  action  commenced  by 
such  process  ;  this  fee  not  to  be  allowed 
on  any  affidavit  referring  in  general 
terms,  to  the  facts  set  forth  in  the  petition 
or  pleading  in  support  of  which  such 
affidavit  is  made 2  00...     2  00 

13.  If  any  writ  of  attachment  against  mova- 

bles be  sued  out  at  any  time  after  the  in- 
stitution of  the  action, — 

To  the  attorney  suing  out  the  same 6  00  ...     4  00 

14.  On  every  declinatory  or  dilatory  exception 

or  exception  to  the  form  and  on  every  de- 
murrer, overruled,'  — 

To  the  plaintiff's  attorney 4  00...     2  00 

To  the  defendant's  attorney 4  00...     2  00 

16.  On  any  other  plea  overruled,  after  law  issue 
raised  upon  it, — 

To  the  attorney  of  the  successful  party    4  00  ...     2  00 

To  the  opposite  party 4  00...     2  00 

16.  To  the  defendant's  attorney  on  every  dila- 
tory exception  maintained 5  00  ...     4  00 

To  the  plaintiff's  attorney 3  00  ...     2  00 

The  fees  allowed  in  the  foregoing  numbers 
14  and  16  are  exclusive  of  the  fee  allowed    no 
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when  the  enqudte  takes  place  upon  a  pre- 
liminary plea. 

17.  If  the  plaintifif  be  permitted  to  amend  his 

declaration  after  the  filing  of  an  excep- 
tion to  the  form, — 

To  the  defendant's  attorney $2  00  ...  $2  00 

18.  If  the  plaintiff  be  permitted  to  amend  his 

declaration  after  filitfg  a  demurrer, — 

To  the  defendant's  attorney 4  00...     4  00 

19.  For  all  proceedings  on  any  petition,  motion 

or  rule,  not  specially  provided  for,  upon 
which  costs  are  ordered  to  be  paid, — 
To  the  party  to  whom  the  costs  are 

awarded 2  00  ...     1  00 

Same  fee  on  motion  or  other  proceeding  to 

call  in  creditors,  including  affidavits. 
When  the  enqudte  in  any  contested  case  is 
continued,  party  bound  to  proceed  not 
being  ready, — 
To  adverse  party 1  00  ...     1  00 

20.  For  all  proceedings  respecting  the  putting 

in  of  security, — 

To  each  attorney 2  00  ...     1  00 

21.  On  any  rehearing  upon  the  merits  ordered 

by  the  court  in  any  contested  cause, — 

To  each  attorney 5  00  ...     3  00 

On  any  rehearing  ordered  upon  any  plead- 
ing,— 

To  each  attorney 3  00  ...     2  00 

On  any  rehearing  ordered  upon  any  rule  or 
other  proceeding  not  specially  provided 
for, — 

To  each  attorney 2  00  ...     1  00 

22.  For  all  proceedings  in  continuance  of  suit 

(en   reprise   d'inatance,)    by   petition   or 
motion  of  the  reprenant  I'inatance, — 

To  the  attorney  continuing  the  suit 5  00  ...     4  00 

To  the  attorney  of  the  opposite  party..  3  00  ...  2  00 
Costs  as  to  the  original  action  if  the  conti- 
nuance of  the  suit  (reprise  dHnstance')  be 
contested,  or  if  it  be  made  by  action  and 
also  on  proceedings  by  action  to  have 
judgment  declared  executory  or  jugetnent 
cojnmun. 

23.  On  every  copy  of  subpoena  certified  by  at- 

torney      0  10...    lit 

24.  For  all  proceedings  on  suing  out  writ  of 

execution 1  00  ...    1  00 
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25.  For  all  proceedings  on  suing  out  a  writ  of 

attacoment  after  judgment,  if  the  declar- 
ation of  the  garnishee  be  not  contested...  $5  00  ...     3  00 
And  for    every    additional  garnishee 

above  the  number  of  three 1  00  ...     0  60 

If  contested  the  costs  to  be  the  same  as  in 
a  contested  personal  action  ;  the  class  to 
be  determined  by  the  judgment  against 
the  garnishee,  if  the  costs  be  payable  by 
the  garnishee,  and  by  the  amount  claimed 
by  the' contestation,  if  the  costs  be  pay- 
able by  the  Darty  contesting  the  declar- 
ation. 

26.  For  all  proceedings  for  coercive  imprison- 

ment, or  for  the  imprisonment  of  any  par- 
ty, or  for  a  writ  of  possession,  or  on  any 
application  to  obtain  possession  of  goods 
seized,  or  to  contest  attachment  on  ground 
that  allegations  of  affidavit  are  untrue, — 
To  the  attorney  of  the  applicant,  if  no  cause 

shewn 4  00  ...     3  00 

27.  If  cause  shewn,  but  without  enqu^te, — 

To  the  attorney  of  the  applicant 6  00  ...     4  00 

To  the  attorney  shewing  cause 4  00  ...     3  00 

28.  If  an  enqu^te  bo  necessary  upon  any  pro- 

ceeding mentioned  in  the  foregoing  num- 
bers 26  and  27,  or  on  any  preliminary 
plea,  or  upon  any  other  incidental  pro- 
ceeding there  shall  be  allowed  to  each 
attorney 6  00  ...     4  00 

29.  For  prosecuting  to  judgment  a  report  of 

distribution  not  contested 5  00  ...     3  00 

30.  For  all  proceedings  upon  a  contestation  of  a 

report  of  distribution  which  shall  not  be 
withdrawn  or  acquiesced  in,  before  the 
inscription  for  final  hearing  on  the  merits, 
when  the  amount  of  the  collocation  con- 
tested exceeds  $100, — 

^0  the  attorney  contesting 10  00  ...     0  00 

To  the  attorney  of  the  party  claiming..    8  00  ...     0  00 

31.  When  the  amount  of  the  collocation  con- 

tested does  not  exceed  $100, — 

To  the  attorney  contesting 0  00  ...     6  00 

To  the  attorney  of  the  party  claiming..     0  00  ...     4  00 

32.  If  the  contestation  be  withdrawn  or  ac- 

quiesced in,  before  the  inscription  for 
final  hearing  on  the  merits,  one-half  of 
the  above  fees. 
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33.  For  all  proceedings  after  judgment  order- 

ing   account    to    be    rendered    in   any 
action  to  account,  if  the  account  be  not 
contested, — 
To  each  attorney $6  00  ...  $4  00 

34.  If  the  account  be  contested,  the  costs  to  be 

the  same  as  in  a  contested  personal  ac 
tion,  the  class  to  be  determined  by  the 
amount  for  which  the  rendant  compte  shall 
be  declared  accountable  beyond  the 
amount  admitted  to  be  due  by  the  ac- 
count filed  if  the  costs  be  payable  by  the 
rendant  compte ;  and  by  the  amount 
claimed  by  the  dihats  de  compte,  if  the 
costs  be  payable  by  the  oyant  compte, 

35.  For  all  proceedings  to  cause  a  curator  to  be 

appointed  to  the  dilaisaement,  in  a  hy- 
pothecary action 3  00  ...    8  00 

And  to  the  curator 3  00...     3  00 

Intbrventions,  etc. 

36.  Costs  on  interventions  and  incidental  cross 

demands  to  be  the  same  as  on  original 
demands  of  the  same  class. 

Oppositions  for  Payment 

37.  If  not  contested, — 

If  the  sum  due  bo  less  than  $100 0  00  ...    4  00 

If  the  sum  due  be  $100  or  over 6  00  ...     0  00 

38.  If  contested,  costs  to  be  the  same  as  on  an 

original  demand  for  the  same  amount, 
excepting  that  the  contestation  in  the 
appealable  side  of  the  court,  of  any  op- 
position for  a  sum  not  exceeding  $60, 
shall  bo  the  same  as  in  a  contested 
action  for  a  sum  exceeding  $60  and 
under  $100. 

39.  On  any  opposition  to  withdraw  or  to  annul 

notcontested 6  00...    §00 

40.  If  contested,  the    same    fees    as    in    the 

original  action. 

COMMISSIONS-ROOATOIRRS    AND    OrDERS    (iN    BOTH  ClASSRS)    F0» 

THE  Examination  of  Witnesses. 
41,  To  the  attorney  suing  out  l\ie  «tt.m« $2  00  ...    0  •* 
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42.  For  drawing  interrogatories  or  cross-inter- 

rogatories, — 
To  the  attorneys  engaged  where  the 
writ  or  order  is  executed $3  00  ...     0  00 

43.  For  taking  instructions,  examining  papers, 

Jkc,  ifec.,— 
To  each  attorney 4  00  ...     0  00 

44.  For  the  examination  in  chief  or  cross-ex- 

amination of  each  witness 1  00  ...     0  00 

45.  To  the  attorney  prosecuting  the  execution 

of  any  such  writ  or  order,  an  additional 

fee  of 3  00...     0  00 

To  proof  commissioner  for  all  services  in 

any  case  referred  to  him  not  exceeding 

the  examination  of  three  witnesses 8  00  ...     0  00 

For  each  witness  above  three 1  00  ...     0  00 

Appeals. 

46.  On  an  appeal  to  the   circuit   court,  if  con- 

tested,— 

To  the  appellant's  attorney 14  00  ...     0  00 

To  the  respondent's  attorney 10  00  ...     0  00 

47.  If  not  contested, — 

To  the  attorney  of  appellant 10  00  ...     0  00 

48.  If  appeal   be   dismissed  or  settled  before 

final  hearing  on  the  merits, — 

To  the  attorney  of  appellant 7  00  ...     0  00 

To  the  attorney  of  respondent 4  00  ...     0  00 

Contested  Elections,  Circuit  Court 

49.  On  contestation  of  elections  of  municipal 

officers  or  school  commissioners,  costs  to 
be  as  in  action  between  $100  and  $200. 

Miscellaneous. 

50.  Fees  respecting  writs  of  certiorari,  and  on 

proceeding  to  obtain  probate  of  any  will, 
and  for  appointment  of  tutor  to  minors, 
curator  to  any  person  or  property  or 
otherwise,  or  for  removal  of  interdic- 
tions, or  emancipation,  same  in  circuit 
•oart  as  in  superior  court. 

Improbations. 

51.  If  settled  before  the  articles  of  improbation 

are  filed,  each  motion  required  by  the 
rules  of  practice,  and  also  the  declaration 
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to  be  made  by  the  defendant  in  impro' 
bation,  as  to  whether  he  intends  to  avai) 
himself  of  the  document  impeached,  shall 
be  taxed  as  a  motion  according  to  the 
foregoing  No.  19. 
52.  If  settled  after  the  articles  of  improbation 
are  filed,  but  before  answer,  the  fees  of 
the  attorney  of  the  plainti£f  in  improba- 
tion  and  the  fees  of  the  defendant  ift 
improbation  shall  be  as  No.  1  of  this 
same  table ;  and  if  the  settlement  take 
place  at  any  subsequent  stage  of  the 
proceedings,  or  if  judgment  be  rendered, 
the  costs  shall  be  the  same  as  on  the 
original  demand  at  a  like  stage. 

It  is  ordered  that  the  following  fees  be  allowed  to  the  Attomeyi 
in  appealable  cases  in  the  Circuit  Court. 

Note. —  T^e  following  items j  not  forming  part  of  the  Tarij^  of 
1852,  are  not  abrogated  by  that  of  the  ZOth  December,  1868. 

£  8.  d. 

1.  For  any  statement  (articulation)  of  facts 10    0 

2.  For  the  answer  thereto 0  15    0 

3.  When  the  enqu^te  in  any  contested  case  shall  be 

continued  in  consequence  of  the  party  bound  to 
proceed  not  being  ready — to  the  adverse  party 0    5    0 

4.  It  is  ordered  that  the  attorney's  fee  taxable  in  each 

of  the  cases  specified  in  the  75th  and  78th  sections 

of  the  Judicature  Act  shall  be 1  10    0 


Fees  of  Comuissaires  EnquI^teubs. 

5.  Upon  eyery  case  referred  to  him 1  10   t 

Which  said  fee  shall  bo  deposited  in  the  hands 
of  the  clerk  at  the  time  of  making  the  motion 
of  reference  to  the  commiaaaire  enquiteur. 

6.  For  every  witness  over  six,  examined  in  any  case...  0    5   t 

Which  said  last  mentioned  fee  shall  be  paid  to 
the  commissioner  before  the  inscription  of 
the  cause  for  hearing  on  the  merits,  and  his 
certificate  of  such  payments  shall  be  filed  of 
record  before  the  hearing  of  the  case. 

The  fees  so  paid  shall  form  part  of  the  costs  to  be  taxed 
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against  the  party  who  by  the  final  judgment  shall  be  made 
liable  to  pay  the  same. 

Montreal,  24th  December,  1857. 

Edwd.  Bowen,  Chief  Justice,  S.  C. 

W.  C.  Meerdith,  J.  S.  C. 

A.  N.  MoEiN,  J.  C.  S. 

J.  Chabot,  J.  C.  S. 

J.  C.  Bruneau,  J.  S.  C. 

J.  S.  McCoRD,  J.  S.  C. 

Chs.  D.  Day,  J.  S.  C. 

J.  Smith,  J.  S.  C. 

Charles  Mondelet. 

W.  Badglet,  J.S.C. 

W.  Power,  J.  S.  C. 

Registered  and  entered  at  Quebec,  this  4th  January,  1858. 

Burroughs  &  Fiset,  P.  S.  C. 


Cases  of  $60  or  Under.—To  the  Attorney. 


1.  On  all  proceedings  in  actions  settled 

before  return  (except  those  on  which 
additional  fees  are  hereinafter  al- 
lowed),— 

To  the  plaintiflf's  attorney 

2.  On  all  proceedings  (except  as  afore- 

said) in  actions  settled  after  return, 
and  before  contestation,  or  in  which 
judgment  shall  be  given  on  confes 
sion,  or  by  default,  or  exparte  with 
out  enqu^te,  that  is  to  say,  without 
the  examination  in  court  of  any 
witness  or  party, — 

To  the  plaintiff's  attorney 

And  to  the  defendant's  attorney 

on  actions  returned  or  on  congd 

ddfaut 

3.  On  the  same,  if  the  judgment  be  given 

by  default  or  exparte,  but  with  en- 
qu^te, — 

To  the  plaintiffs  attorney 


1st  class 

actions, 

$60  or 

under, 

but 

above 

$40. 


$ 


c. 


2  50 


4  00 


2  00 


5  00 


2d  class 

actions, 

$40  or 

under, 

but 

above 

«25. 


3d  class 

actions. 

$25  or 

under. 


$    c. 


1  50 


2  00 
1  50 

3  00 


$   c. 


1  00 


1  50 


1  00 


2  QQ 


And  to  the  defendant's  attorney  ..\  ^  Q^  \  \  b^\\.  ^^ 
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Cases  of  $60  or  Under — Continued. 


iBt  class 

actions, 

$60  or 

under. 

but 

above 

$40. 


4    On  the  same,  in  actions  settled  or  dis- 
continued after  contestation, — 

To  the  plaintiff's  attorney 

And  to  the  defendant's  attorney.. 

5.  On  the  same,  when  the  judgment  shall 

be  given  after  contestation, — 

To  the  plaintiff's  attorney 

And  to  the  defendant's  attorney.. 

6.  In  all  hypothecary  or  mixed  actions 

settled  before  return,  an  additional 
fee, — 

To  the  plaintiff's  attorney,  $3. 

7.  If  settled  after  enqu^te,  or  if  judg- 

ment be  rendered,  an  additional 
fee, — 

To  the  plaintiff's  attorney,  $4. 

8.  In    actions  of  damages   for   personal 

wrongs  (excepting  in  actions  in 
which  the  court  shall  find  the 
damages  to  be  under  forty  shillings 
sterling),  the  costs  to  be  taxed  as 
of  the  class  to  be  determined  by  the 
final  judgment  unless  ordered  by 
final  judgment. 

9.  On   each  opposition  to   withdraw,  to 

annul,  or  to  secure  charges,  or  other 
oppositions  or  interventions  not  con- 
tested  

10.  On  all  oppositions  (excepting  opposi 

tions  for  payment)    and    interven 
tions,   when    contested,    the     same 
fees  as  in   the   original   actions  to 
which  the  same  shall  be  incident. 

11.  On  oppositions   for   payment,   if  con 

tested,  same  fees  as  in  original 
actions  for  a  like  sum. 

12.  On  simple  attachment  after  judgment 

uncontested  ....%« 


$    0. 

5  00 
4  00 


6  00 
5  00 


3  00 


2d  class 

actions, 

$40  or 

under. 

but 

abo^e 

$25. 


$    c. 

3  00 
3  00 


3  50 
3  00 


2  50 


2  00      1  50 


3d  class 

actions, 

$25  or 

under. 


$  c. 

2  00 
I  50 


2  50 

1  6(k 


1  50 


1  0» 
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Oases  op  $60  ob  Undeb — Continued, 


:.  If  declaration  of  garnishee  be  con-  $  c. 
tested,  same  fees  as  in  original 
actions  for  a  like  sum. 
:.  On  suing  out  any  writ  of  attachment 
for  rent,  attachment  in  revendica- 
tion,  or  simple  attachment  before 
judgment,  or  on  any  special  de- 
claration required  by  the  court, — 

To  plainti£f's  attorney 2  00 

>.  For  each  copy,  more  than  one  of  any 
declaration,   petition,  intervention, 

or  opposition  0  75 

1.  In  all  incidental  cross-demands,   the 
same  fees  that  are  allowed  in  ori 
ginal  actions  for  a  like  sum. 
.  For  each  plea  required  to  be  in  writing 
ordered     by   the    court,    including 
copy,— 

To  the  defendant's  attorney 1  50 

I.  On  each  proceeding  to  continue  the 
suit,  or  to  declare  a  judgment  ex- 
ecutory, or  for  coercive  imprison- 
ment, or  in  any  case  of  rebellion  d, 
justice,  or  to  set  attachment  aside 
on  ground  that  allegations  of  affi 
davit  are  untrue, — 

To  the  attorney  prosecuting  the 

same  if  contested 4  00 

If  uncontested 3  00 

And  to  the  attorney  resisting  the 

application 3  00 

.  On  a  commission  for  the  examination 
of  witnesses,  and  on  all  proceedings 
relative  thereto, — 

To   the   attorney   suing   out  the 

same 3  00 

And  to  the  attorney  of  the  oppo- 
site party I  3  00 


1st  class 

actions, 

$60  or 

under, 

but 

above 

$40. 


2d  class 

actions, 

$40  or 

under, 

but 

above 

$25. 


$    c. 


1  50 


0  50 


1  00 


3  00 
2  00 

2  00 


2  00 


2  00 


3d  class 

actions, 

$25  or 

under- 


$    c. 


1  00 


0  25 


0  50 


2  00 
1  00 

1  50 


1   50 


1  &(\ 
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Cases  op  $60  or  Vjuder— Continued, 


To  the  attorney  employed  by 
either  party  to  attend  to  the 
execution  of  such  commission.. 

20.  On  any  demurrer  maintained 

21.  When  the  enqu^te  in  any  contested 

case  is  continued,  party  bound  to 
proceed  not  being  ready, — 
To  adyerse  party  


I  St  class 

actions, 

$60  or 

under, 

but 

above 

$40. 

2d  class 

act! 'ins, 

$40  or 

under, 

but 

above 

$25. 

$   c. 

$   c. 

3  00 

2  00 

2  00 

1  50 

1  00 

0  76 

3d  class 

actions, 

$25  or 

under. 


$  c. 

2  00 
1  50 


0  50 


QuKBEC,  30th  December,  1868. 

W.  C.  Meredith.  Chief  Justice,  S.C. 
Charles  Mondblet,  J. 

E.  Short,  J.S.C. 
A.  Polette,  J.C.S. 
A.  Stuart. 

J.  A.  Berthelot,  J.C.S. 
T.   J.  J.  LORANGER,  J.C.S. 
L.   V.  SiCOTTK,  J.C.S. 

F.  G.  Johnson,  J.S.C. 

J.  T.  Taschereau,  J.CS. 

Jos.  N.  Boss£,  J. 

J.  Maquire,  J.S.C. 

F.  W.  Torrance,  J.S.C. 

Published  in  open  court,  registered   and  entered  at  Quebec  the 

30th  day  of  December,  1868. 
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BAILIFFS'    FEES, 

CIRCUIT  COURT 


IT  is  hereby  ordered  that  the  following  fees  be  allowed  to  the 
bailiffs  of  this  court  for  services  to  be  performed  from  and 
after  the  day  on  which  the  present  tariff  shall  be  entered  by 
the  clerks  of  this  court  in  the  registers  of  the  same  as  by  law 
directed ;  and  the  tariff  of  fees  for  the  bailiffs  of  this  court,  the 
original  whereof  was  entered  in  the  registers  of  the  superior 
court,  at  the  city  of  Quebec,  on  the  twentieth  day  of  July,  one 
thousand  eight  hundred  and  fifty-two,  is  hereby  repealed  in  so 
far  as  regards  services  to  be  performed  by  the  bailiffs  of  this 
court  from  and  after  the  day  on  which  the  present  tariff  shall 
be  so  entered  in  the  registers  of  this  court. 

In  Appealable  Gases. 

For  the  service  of  any  writ  of  subpoena  or  other  writ 
or  paper  not  otherwise  provided  for,  including 

return £0     13 

For  the  service  of  any  writ  of  summons  and  return....     0     2    6 
For  the  service  of  any  writ  or  other  document  re- 
quired by  law  to  be  served  personally,  including 

return 0     2    6 

For  all  proceedings  on  the  arrest  of  any  person,  in- 
cluding return 0  10    0 

For  the  seizure  and  attachment  of  movables,  includ- 
ing original  inventory  and  copies  for  debtor  and 

guardian 0  12    6 

For  every  publication  in  both  languages  at  the  church 

door,  including  notices  (q^cAes), affixing  same,&c.    0     2    6 
For  the  sale  of  goods  and  chattels,  including  minutes 

of  sale  and  copy..... 0     7    6 

For  return  of  no  goods,  including  copy  if  required 0    2    6 

For  a  return  of  rebellion  h  justice  and  copy 0     5     0 

For  all  services  executing  a  writ  of  possession,  in- 
cluding procla-verhal 0  10    0 

For  a  recor«  when  required 0    2    0 

If  recora  necessarily  employed  more  than  half  a  day, 
at  the  rate  of  3s.  4d.  per  day. 
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For  the  appointment  of  a  new  guardian  when  legally 
required  so  to  do,  including  return,  copy,  &o £0 

In  any  case  in  which  in  consequence  of  more  persons 
than  one  person  being  interested  in  the  property 
seized  or  sold  an  additional  copy  or  copies  of  the 
inventory  is  or  are  necessary,  for  each  extra  copy 
so  required 0 

If  any  paper  to  be  prepared  by  a  bailiff  necessarily 
contains  more  than  300  words,  the  additional 
words  to  be  charged  at  the  rate  uf  four  pence 
per  hundred  words,  in  addition  to  the  fees  herein- 
before allowed. 

Mileage  on  the  service  or  execution  of  a  writ  or  of 
process  of  any  kind,  at  the  rate  of  one  shilling 
per  mile,  as  heretofore,  without  any  further 
charge  for  mileage  on  any  other  process  to  be 
served  on  the  same  party  then  in  the  hands  of 
the  bailiff,  aud  which  shall  be  or  might  have  been 
served  at  the  same  time  (whether  such  process 
shall  have  been  sued  out  by  the  same  party  or 
by  any  other)  and  without  any  charge  for  mile- 
age in  returning,  but  exclusive  of  sums  paid  at 
toll-gates,  ferries  and  bridges.  No  mileage  to 
be  allowed,  unless  the  distance  exceed  one  mile. 

Quebec,  30th  December,  1868. 


5   a 


2    0 


NON-APPEALABLE  CASES. 


Hileago  on  the  service  or  execution 
of  a  writ  or  of  process  of  any 
kind  at  the  rate  of  one  shilling 
per  mile,  without  any  further 
charge  for  mileage  on  any  other 
process  to  be  served  on  the  same 
party,  then  in  the  hands  of  the 
bailiff,  and  which  shall  be  or 
might  have  been  served  at  the 
same  time  (whether  such  pro- 
cess shall  have  been  sued  out 
by  the  same  party   or  by  any 


l8t  Class. 
Actions 
not  ex- 
ceeding 
£15,  but 
above  £10 
currency. 


£    s.    d. 


2nd  Class 

Actions 

£10  or 

under,  bat 

above 

£6  5b. 


£    s.    d. 


SrdCluB. 

AcUoDS 
£6  58.  or 
ander. 
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ist  GlasS' 
Actions 
not  ex- 
ceeding 
£15,  but 
above  £10 
currency. 


other)  and  without  any  charge 
for  mileage   in  returning,  but 
exclusive  of  sums  paid  at  toll 
gates,  ferries  or  bridges. 

7o  mileage  to  be  allowed  unless  the 
distance  exceed  one  mile. 

Tor  the  service  certificate  or  return 
of  such  writ  or  process 

■"or  the  seizure  of  goods  and  chat- 
tels and  all  incidental  trouble 
but  exclusive  of  mileage 

'or  his  recors  (when  required).... 

*or  the  sale  of  goods  and  chattels 
exclusive  of  mileage 

'or  publishing  the  notice  of  the  sale. 

'or  the  service  of  any  notice,  and 
the  certificate  and  return 


£    s.    d. 


0     13 


0 
0 

0 
0 


7 
1 

7 
2 


0     10 


2nd  Class. 

Actions 

£10  or 

under  bat 
above 
£6  9e. 


j£    s.    d. 


0     13 


0 
0 

0 
0 


5 
1 

5 
2 


3rd  Class. 

ActlOLB 

£6Ss.  or 
under. 


£    s.    d. 


0     I     3 


0 

0 

0 
0 


5 
1 

5 
2 


0 

8 

0 
0 


0     1     0 


0     10 


Quebec.  30th  December,  1868. 


W.  C.  Mbredith,  Chief  Justice,  S.C. 

E.  Short,  J.S.C. 

A.    POLBTTE,   J.C.S. 

A.  Stuart. 

J.  A.  Berthelot,  J.C.S. 

T.   J.    J.    LORANGER,   J.C.S. 
L.   V.   SlOOTTE,   J.C.S. 

F.  G.  Johnson,  J.S.C. 

J.  T.  Tascherkau,  J.C.S. 
Jos.  N.  Boss6,  J.C.S. 
J.  Maguire,  J.S.C. 
F.  W.  Torrance,  J.S.C. 


TARIFF    OF    FEES 

EXIGIBLE  BY 

COUNSEL     AND     OFFICERS 

OF    THE    COURT 

IN  THE 

COURT   OF  QUEEN'S   BENCH, 

(appeal  side) 
province  of  quebec, 


TARIFF    OF   FEES. 

<2UEEN'S    BENCH  — APPEAL    SIDE 

Province  op  Qubbbc. 


Obdbr  of  July  Tebm,  1850. 

IT  is  ordered  by  the  court  here,  that  the  several  fees  herein- 
after specified  be  allowed  to,  and  taken  hj,  the  counsel  and 
Attorneys,  and  other  officers  of  this  court,  for  the  several  services 
hereinafter  mentioned,  and  that  no  other  fees  be  allowed  or 
taken  for  the  said  services,  or  for  any  other  services,  without 
4;he  order  of  this  court  in  this  behalf  made. 


FEES  TO  COUNSEL  AND  ATTORNEYS  IN  APPEALS 
FROM  THE  SUPERIOR  COURT. 

Attendance  examining  the  record  and  proceedings  of 
the  court  below,  and  taking  instructions  to  prose- 
cute, or  defend  in  appeal Xl     0     0 

Praecipe  for  writ  of  appeal  or  writ  of  error,  and  lodging 

itintheoffice 0     5     0 

Attendance  to  obtain  writ 0     5     0 

Engrossing  copy  of  writ,  to  be  served  on  respondent 

or  defendant  in  error 0     2     6 

Drawing  and  engrossing  notice  of  putting  in  security 

on  appeal 0     5     0 

€opy  of  notice  to  be  served 0    2    6 

Attendance  when  security  is  put  in 0     5     0 

Examining  recognizance  in  appeal Oil     8 

Attendance  at  the  return  of  the  writ 0     7     6 

Drawing  appearance,  and  attendance  to  file  it 0     5     0 

Every  attendance  at  the  office,  to  file  pleadings,  or 

cases,  or  to  obtain  rules 0     5     0 

Attendance  and  making  abstract  of  the  record 2     6     8 

Drawing  and  engrossing  reasons  of  appeal,  or  assign- 

mentof  errors 10     0 

Oopy  for  the  respondent  or  defendant  in  error 0  10     0 

J>rawing  and  engrossing  answer  to  reasons  or  joinder 

in  error \    ^    ^ 
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Copy  for  the  appellant  or  plaintiff  in  error £0  10  0 

Drawing  case 3  10  0 

Engrossing  copy  for  printer,  correcting  proof-sheet....  13  4 

Attendance,  and  inscribing  cause  for  hearing 0  10  0 

Drawing  and  engrossing  notice  of  inscription 0    5  0 

Copy  to  be  served 0    2  6 

Copy  of  every  rule  to  be  served  on  the  adverse  party.  0    2  6 

Every  necessary  attendance  in  court 0    7  6 

Every  motion  in  court 0     7  6 

Every  necessary  attendance  at  the  office 0    5  0 

Fee  on  the  argument  of  every  point  of  law  on  motion.  0  118 

Ditto  on  every  law  issue 1     .S  4 

Ditto  on  the  merits  of  a  cause,  whether  on  one  or  more 

days 2    6  8 

Attendance,  and  remitting   the   record  to  the  court 

below 0  16  8 

Drawing  and  engrossing  bill  of  costs 0  12  6 

Copy  for  adverse  party  and  attendance  at  taxation....  0     7  6 

To  THE  Bailiffs  op  the  Court, 

For  service  of  every  writ  of  appeal,  notice  or  rule,  and 

certificate  thereof 0    5    9 

For  mileage,  the  accustomed  rate. 

(Signed)         J,  Stuabt,  C.J. 

J.   R.  ROLLAND,  J.  B.  R. 

Phi.  Panet,  J.  B.  R. 
T.  C.  Aylwin,  J. 

Quebec,  12th  July,  1850. 


FEES    TO    COUNSEL   AND   ATTORNEY  IN   APPEALS 
FROM   THE    CIRCUIT   COURT. 

1.  Upon  discontinuance  or  dismissal  of  the  appeal, 

after  filing  of  the  petition  in  appeal,  but  before 

hearing  on  the  merits, — 

To  appellant's  attorney £3  10    0 

To  respondent's  attorney 2  15    0 

2.  Upon  abandonment  of  the  appeal  if  the  petition  in 

appeal  has  not  been  produced, — 

To  appellant's  attorney 2  10    0 

To  respondent's  aUonvfi-s 2  10   0 
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3.  Upon  final  judgment  if  the  respondent  has  made 

default, — 

To  appellant's  attorney £5     0     0 

4.  Upon  final  judgment  if  the  respondent  has  ap- 

peared,— 

To  appellant's  attorney .- 7     0     0 

To  respondent's  attorney 5     0     0 

5.  For  attendance  at  court  to  make  any  motion  or 

other  demand  in  writing,  or  to  reply  thereto 0     7     6 

6.  For  making  every  such  motion  or  demand 0     7     6 

7.  For  every  copy  of  an  interlocutory  order  or  rule 

pronounced  in  court  to  be  signified 0     2     6 

8.  For  each  extra  copy  required  to  be  served  (when 

there  is  more  than  one  respondent)  of  the 
petition  in  appeal,  including  the  notice  and 
copy  of  the  appeal-bond  to  be  served  there- 
with, and  for  each  copy  of  the  petition  for  the 
judges.. 0     5     0 

9.  For  obtaining  rule  against  clork  of  circuit  court, 

in  case  of  neglect  or  refusal  on  his  part  to 
transmit  the  record — Arts.  1127,  1151  C.  C.  P.     0  12     6 
10.  For  printing  of  each  factum  when  required  (to 
the  number  of  twenty-five  copies  to  be  deposited 
with  clerk  of  appeals) » 2  10     0 

To  THE  Bailiffs. 

For  each  service 0     3     0 

Mileage  to  be  charged  according  to  the  tariff  of  the 
superior  court. 


TRAVELLING  EXPENSES. 

A  fee  of  three  pounds  ten  shillings  (jC3  10s.  Od.)  is  hereby 
allowed  to  each  attorney,  for  travelling  expenses,  between 
Montreal  and  Quebec,  and  from  the  other  districts  to  each  of 
the  said  places. — Supplementary  Rule,  20th  September^  1866. 
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FEES  ON  PROCEEDINGS  IN  APPEAL, 
In    Cases    Instituted    after    25TH    January,    1870. 

Under  Order  in  Council^  protnulg-ated  i&ih  December ^  1869. 


In  Appeals  from  Superior  Court. 

1.  On  every  writ  of  appeal  or  writ  of  error,— 

clerk's  fee  $6  00 

Dittos-court  house  tax 6  00 

Ditto— crier's  fee 3  00 

Total $15  00 

2.  Copy  of  writ 0  60 

3.  On  every  alias  writof  appeal  or  error 3  00 

4.  On  every  appearance  filed  by  a  respondent — 

clerk's  fee 6  00 

Ditto— crier's  fee 3  00 

Total 9  00 

5.  For  entering  and  filing  reasons  of  appeal  or 

assignment  of  errors — clerk's  fee 9  00 

Ditto — court  house  tax 3  00 

Total 12  00 

6.  For  entering  and  filing  answers  to  reasons  of 

appeal  or  joinder  in   error — clerk's  fee 0  50 

Ditto — court  house  tax 2  00 

Total 2  50 

7.  For  entering  and  filing  appellant's  or  respon- 

dent's case — clerk's  fee 6  00 

Ditto — court  house  tax 4  00 

Total 10  00 

8.  For  drawing  and  engrossing  bail-bond...  3  00 

In  Appeals  from  Circuit  Court. 

9.  On  every  appearance  filed  by  an  appellant 8  OU 

10.  For  entering   and  filing  petition   in  appeal — 

clerk's  fee 1  00 

Ditto— crier's  fee 3  00 

Total 4  Od 

11.  On  every  appearance  filed  by  a  respondent — 

clerk'sfee 4  00 

Ditto— crier's  fee 3  00 

Total 7  00 

12.  For  entering  and   filing  appellant's  or  respon- 

dent's case 4  00 

IS,  For  drawing  and  engro&&\ii{^\>a.\\-N^<^u^ % 2  00 
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In  All  Appeals. 

14.  On  every  preliminary  exception  or  demurrer 4  00 

15.  On  every  motion  or  petition  for  improbation  (inscrip- 

tion en  faux),  disavowal  or  sequestration,  and  on 
every  motion  or  petition  for  the  recusation  of 
judges,  or  for  discontinuance  of  appeal  or  any 
desistment  of  appeal ^....     6  00 

16.  On  every  motion  for  leave  to   appeal  from  an  inter- 

locutory judgment $  4  00 

17.  On  every  motion  or  petition  for  the  appointment  of  a 

judge  ad  hoc 3  00 

18.  On  every  petition  to  be   appointed   a  bailiff  of  the 

court , 4  00 

19.  On  every  motion  or  petition  not  specially  mentioned 

above 2  00 

20.  On  every  rule  in  appeal 1  50 

21.  For  each  copy  of  every  rule 0  50 

22.  For  copy  of  judgment  or  order  (rules  excepted) 1  00 

23.  For  copies  of  all  papers,  per  sheet  of  one  hundred 

words 0  10 

24.  For  every  certificate  of  default  and  for  certificate  on 

copies  of  all  papers 0  50 

25.  For  authentication  of  documents  and  sealing  the  same     1  00 

26.  On  every  enqu^te  or  justification  of  security  ordered 

by  the  court  or  a  judge  in  chambers,  per  sheet  of 

one  hundred  words 0  10 

27.  For  every  search  of  documents  for  a  determined  period    0  20 

28.  And  if  the  search  is  for  an  undetermined  period,  for 

each  year 0  20 

29.  On  every  writ  of  certiorari  or  mandamus,  prohibition 

or  writ  of  habeas  corpus 4  00 

30.  And  for  each  copy  thereof. 0  50 

31.  On  taxation  of  bills  of  costs  and  certificate  thereof...     1  00 

On  Appeals  to  Her  Majesty. 

32.  For  drawing  and  engro^ing   recognizance  in  appeal 

to  the  queen  in  councd 4  00 

33.  For  entering  and  taking  the  acknowledgment  of  it 1  00 

34    On  every  transcript  of  record,  and   proceedings   in 

appeals  to  the  queen  in  council,  whether  made  by 
the  clerk  or  by  the  party  appellant,  per  one  hun- 
dred words 0  10 

35.  For  collating  the  printing  thereof,  per  one  hundred 

words,  an  additional  fee  of 0  06 

For  every  bail-bond  on  appeal  to  the  queen  in  privy 
council,  from  judgments  rendered  in  the  court  of 
queen's  bench,  duty  under  12  Vic.  c.  11^,  a.  b 7^  ^^ 


TABLES 


OP  THB 


STAM  P    DUTIES 

PAYABLE  ON  LAW  PROCEEDINGS 


IN  THK 


SUPERIOR   COURT, 

PROVINCE  OF  QUEBEC. 


Note. — To  find  out  from  the  following  tables  the  amount  of 
stamps  payable  on  any  proceeding,  add  to  the  amount  in  the 
column  of  fees  the  amount  in  the  column  of  taxes  for  the 
district. 

The  amounts  in  the  first  column  of  taxes  are  those  payable  in 
the  districts  of  Montreal,  Kamouraska,  and  Ottawa.  Those  in 
the  second,  in  the  district  of  Quebec.  And  those  in  the  third, 
in  the  districts  of  Three  Rivers,  St.  Francis,  Gasp^,  Terrebonne, 
Joliette,  Richelieu,  Saguenay,  Chicoutimi,  Rimonski,  Mont- 
magny,  Beauce,  Arthabaska,  Bedford,  St.  Hyacinthe,  Iberville, 
and  Beauharnois. 

No  tax  is  payable  on  any  alias  or  pluries  writ  of  any  kind  or 
on  any  writ  of  attachment  by  garnishment  after  judgment  in 
cases  in  which  an  execution  has  been  previously  issued. 
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Table  shewing  the  amount  of  law  stamps  required  under  the 
stamp  act,  27-28th  Vic.  ch.  5,  and  the  order  in  council 
passed  at  Quebec  on  the  20th  January,  1879,  and  published 
in  the  Official  Gazette,  on  the  30th  of  the  same  month,  in 
payment  of  fees  and  court  house  tax  on  the  law  proceedings 
hereinafter  specified,  had  in  the  superior  court,  in  the 
several  districts  of  the  province  of  Quebec  : — 


Superior  Court. 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


NATURE    OP    PROCKRDINGS. 


Fkkb. 


1.  For    every     torit   of  summons 
attachment,    attachment  for 
rent,   revendication,    capias 
ad    respondendum f     or     any 
other  writ, — 

In  actions  above  $1000 

In  actions  above  $400  but  not 
above  $1000 

In  actions  of  $400  or  under... 
i.  For  every  copy  of  writ , 

3.  On  return  o/ any  writ  or  fyling 

any  intervention,  petition  in 

revocation  of  judgment,  inci 

dental  demand   or  improba 

tion, — 
In    actions   above    $1000   pro 

thonotary  $5.00,  crier  80c. 
[n  actions  above  $400  but  not 

above     $1000     prothonotary 

$4.50,  crier  80c. 
In   actions  of   $400   or  under 

prothonotary  $4.00,  crier  80c. 

4.  On  plea  to  any  action,  interven- 

tion, petition  in  revocation 
of  judgment,  incidental  de- 
mand or  improbation, — 

In  actions  above  $1000 

In  actions  above  $400  but  not 
above  $1000 

[n  actions  of  $400  or  under 

5.  If  defendants  plead  separately, 

each  shall  pay  the  same  fee. 


$  c. 


1  80 

1  50 
1  30 
0  30 


5  80 

5  30 
4  80 


6  00 

6  00 
5  00 


M.. 
K.,0. 


$  c. 


3  00 

2  00 
1  50 


2  00 

1  50 
1  00 


Tax. 


$  C. 


2  00 

1  50 
1  00 


T.  R., 

St.P„G. 


$  c. 


1  00 

0  80 
0  50 


1  50 

1  00 
0  80 


0  80 

0  50 
0  40 


362  STAMP   DUTIES,   S.    C. 

Table  shewing  the  amount  of  law  stamps,  Ac. — {Continued.) 


SUPERIOK   COUBT. 


NATURE    OF    PROCEEDINGS. 


6.  Confeaaion  of  judgment:  no  fee 

shall  be  charged  when  con 
fession  is  filed  on  return  day 
or  next  following  juridical 
day. 

7.  If  confession  is  filed  afterwards, 

there  shall  be  paid  on  the 
inscription  or  motion  for 
judgment  the  same  fees  as 
in  contested  or  ex  parte  ac- 
tions, as  the  case  may  be. 

8.  On  every  inacriptton  on  merits, 

in  any  action,  petition,  inter- 
vention, petition  in  revoca- 
tion of  judgment,  incidental 
demand,  improbation  or  op- 
position, conteated, — 

In  actions  above  $1000 

In  actions  above  $400  but  not 
above  $1000 

In  actions  of  $400  or  under 

9.  On  every  inacriptton  on  merits, 

in  any  action,  intervention, 
petition     in     revocation    of 
judgment,      incidental     de 
mand,  improbation  or  opposi 
tion,  not  conteated, — 

En  actions  above  $1000 

In  actions  above  $400  but  not 
above  $1000 

In  actions  of  $400  or  under  ... 
10.  0 a  every  original  aubpcena,  not 
containing     the     names     of 
more  than  four  witnesses, — 

In  actions  above  $1000 

Inactions  above  $400  but  not 
above  $1000 ^ 


Amount  of  Pees  and  of  Tax 
payable  upon  each  Proceeding. 


$ 


c. 


2  00 


1 
1 


50 
00 


2  00 


50 
00 


0  20 


0  20 


In  actions  of  $400  or  uh^ot..   A  Q  VS 


$   c. 


2  00 


$   «. 


1 
1 


50 
00 


0  40 

0  .30 
0  20 


$  c. 


1  50 

1  00 

0  80 


0  80 

0  50 
0  40 


1  50 

1  00 

1  00 

0  80 

0  80 

0  50 

0  50 

0  40 
0  30 
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Tablr  shewing  the  amount  of  law  stamps,  Ac, — (^Continued,') 


Superior  Court. 


NATURK   OF    PROCEEDINGS. 


SUBP(ENAS. 

11.  For  every   official  copy  of  sub 

poena 

12.  On  every    opposition   for  pay 

ment  or  claim  whatever, — 

Above  $1000 

Above    $400     but     not    above 

$1000  

Of  $400  or  under 

13.  On   every   opposition    or  claim 

contested,  the  same  fee  as  in 
actions  for  the  same  amount. 

14.  On  every    opposition    to  annul, 

to  withdraw,    or    to  secure 
charges, — 

In  actions  above  $1000... 

In  actions  above  $400  but  not 

above  $1000 

In  actions  of  $400  or  under... 

15    For     entering     up     judgment 

maintaining     or    dismissing 

opposition,    payable    before 

fyling  inscription   or  motion 

to  that  effect 

16.  If  contested,  the  same  fees  as 
in     actions     for    the    same 
amount. 
The  fees  imposed  by  the  present 
tariff   upon    proceedings    in  suits 
wherein  the    amount  claimed   ex- 
ceeds four  hundred  dollars  ($400), 
but  does  not  exceed   one  thousand 
dollars  C$1000),  shall  likewise  be 
payable  on   similar  proceedings  in 
real    or    mixed     actions,     and    in 
actions  wherein  the  amount  claimed 
is  not  specified,  except  hypothecary 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


$    c. 


0  10 


1  50 

1    00 
1  00 


1  50 

1  00 
1  00 


2  00 


Tax. 


M.. 
K.,0. 


$    c. 


1   00 

0  60 
0  4(» 


Q. 


$    c. 


1   00 

0  60 
0  40 


T..  B., 
St.  F.,G. 


$    c. 


0  50 

0  30 
0  20 


2  00  i  1  00 


1  50 
1  00 


0  60 
0  50 


0  50 

0  30 
0  20 
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Table  shewing  the  amount  of  law  stamps,  &e, — (Continued) 


Superior  Court. 


NATURE  OF  PROCEEDINGS. 


aotions  and  actions  for  seigniorial 
dues,  which  shall  be  classified 
according  to  the  amount  claimed, 
and  the  fees  charged  upon  the  pro- 
ceedings in  these  latter  actions  shall 
be  the  same  as  those  which  are 
payable  on  similar  proceedings  in 
aotions  of  the  class  to  which  they 
belong. 


IN   EACH   CASE. 

17.  On  every    certificate  of  default 

or  no  plea,  or  of  any  other 
proceeding  in  any  suit  or 
action 

18.  On     every     exception     to     the 

fornif  declinatory  or  dilatory 
exception,  or  other  prelimin- 
ary plea, — 

In  actions  above  $1000 

In  actions  above  $400  but  not 
above  $1000 , 

In  actions  of  $400  or  under ... 

19.  For  taking    down    in   writing 

answers  to  interrogatories  or 
articulated  facts 

20.  On  articulation  of  facts 

21.  On  answers   to   articulation  of 

facts  

22.  On    every     deposition    in     ex- 

parte  or  default  cases 

23.  For  every   deposition  in   suit? 

or  actions  contested,  ten  centff 
per  hundred  words,  and  if 
the  evidence  is  taken  by  a 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding^. 


Fkes. 


$   c. 


0  30 


2  40 


2 
2 


40 
40 


1  00 
0  50 


0  50 


0  50 


Tax. 


M.. 
K.,0. 


$    0. 


$    c. 


2  00 


1 
1 


60 
00 


T..B, 


$   C 


I  50 

1  00 
0  80 


0  80 

0  50 
0  40 
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Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


IN  EACH  CASK,— {Continued J) 

stenographer,  ten  cents  addi- 
tional for  every  hundred 
words. 

4.  The  fees   on  these  depositions 

are  payable  on  demand  and 
as  soon  as  they  are  taken,  by 
the  party  examining  the 
witness. 

5.  On  filing  exhibits  at  enqu^te.... 

6.  On     adjourning      enqudte    in 

writing  

;7.  On  motion  to  amend  writ 

!8.  On  motion  to  call  in  absentees.. 

19.  On  motion  or  petition  not 
mentioned  in  this  tariff, 
presented  to  the  court  or  to 
a  judge  in  chambers 

(0.  On  answer  or  contestation  to 
any  petition  or  motion  men- 
tioned in  the  foregoing  arti- 
cle  , 

tl.  On  drawing  up  minutes  of 
improbation 

(2.  On  retraxit  before  inscription 
on  merits,-^ 

In  actions  above  $1000 

In  actions  above  $400  but  not 

above  $1000 

In  actions  of  $400  or  under.... 

(3.  On  every  re -hearing  on  merits 

(4.  On  every  continuance  of  suit 
by  petition  or  otherwise 

t6.  On  every   rule,   not  exceeding 
two  hundred  words, — 
In  actions  above  $1000 


$   c. 


Tax. 


K.,0., 


0  30 

0  50 
2  00 
0  50 


1  00 


1  00 


2  50 


1  00 


1 
1 
1 


00 
00 
00 


1  50 


0  30 


$   c. 


$   c. 


T.,  Rj^ 

st.jr..G. 


$  o. 


2  00 


1 
1 


50 
00 


0  30 


A- 
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In  actions   above  $400  but  not 

above  $1000 

In  actions  of  $400  or  under 

36.  On   every    copy     of    rule     not 

exceeding  two  hundred 
words  

37.  And    for      every      additional 

hundred  words 

38.  For  every  copy  of  interlocutory 

or  final  judgment  not  exceed- 
ing two  hundred  words, — 

In  actions  above  $1000 

In  actions  above  $400  but  not 
above  $1000 

In  actions  of  $400  or  under 

39.  And  for  every  additional  hun 

dred  words 

40.  For  taxing  bill  of  costs, — 

In  actions  above  $1000 

In  actions  above  $400  but  not 

above  $1000 , 

In  actions  of  $400  or  under 

41.  For  every  writ  of  execution, — 

In  actions  above  $1000 

In  actions  above  $400  but  not 

above  $1000 

In  actions  of  $400  or  under... 

42.  For  every    writ  of  attachment 

after  j  udgment, — 

In  actions  above  $1000 

In  actions  above   $400  but  not 

above  $1000 

In  actions  of  $400  or  under 

43.  On  return  of  writ    of   attach- 

ment after  judgment 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


$   c. 


0  30 
0  30 


0  30 
0  10 

0  50 

0  50 
0  50 

0   10 

0  30 

0  30 

0  30 

1  00 

1  00 
1   00 

1  00 

1  00 
1  00 


M.. 
K.,  O. 


$    c. 


0  20 
0  10 


0  60 

0  40 
0  30 


1  00 

0  60 

0  40 

1  50 

1  00 

0  SO 


Tax. 


Q. 


$    c. 


T.  B.. 
8tF.,G. 


$  c. 


0  60  I  0  30 

I 
0  40  i  0  20 


0  30 


0  20 


0  80 


0  40 


0  50     0  30 

0  30     0  20 

1  00     0  50 

0  80 

0  40 


1   50 

1  00 

0  50 

1   00 

0  80 

0  80 
0  40 

U  40 
0  20 
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NATURE    OP   PROCEEDINGS. 
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44.  On  every  inscription  or  motion 

for  judgment  on  any  attach- 
ment after  judgment  in  an 
original  action,  in  the  hands 
of  third  parties,  if  garnishee's 
declaration  is  not  contested... 

45.  If  contested,  the  same  fees  as 

in  actions  or  suits  for  the 
same  amount. 

46.  On    declaration    of    garnishee 

declaring  himself  indebted... 

47.  On  motion  to  homologate  report 

of  surveyor  or  experts,  pay- 
able before  it  is  received  or 
granted 

48.  On     every    jurat     of    experts, 

received  before  judge  or 
prothonotary '. 

49.  On  every  motion  or  inscription 

to  homologate  report  of  prac- 
titioner or  auditor 

50.  On  every   commission    for  the 

examination  of  witnesses 

51.  On  the  execution  of  commission 

for  the  examination  of  wit- 
nesses from  another  court.... 

52.  On  filing  and   returning  com 

mission  for  the  examination 
of  witnesses 

53.  For  preparing  jury  list,  includ- 

ing panel 

64.  For  every  venire  ^acia»,  includ- 
ing attendance  at  jury  trial 

55.  On  examination  of  each  witness 
in  writing,  when  such  exam- 
ination is  ordered  by  the 
preaiding  judge 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


jTEXS. 


$   c. 


2  50 


0  50 

2  00 

0  30 

2  50 

1  00 

1  00 

1  00 

2  00 
4  00 

0  50 


Tax. 


M., 
K.,0. 


$    C. 


Q. 


$    c. 


T.,  B., 
St.F.,G. 


$    c. 
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Circuit  Court. 


NATURE    OF   PROCEEDINGS. 


ing  copy  of  advice  of  family 
council  and  of  homologation. 

78.  For  every    act  of  advice  of  a 

family  council  respecting  the 
election  of  a  curator  to  a 
substitution  or  a  vacant  suc- 
cession, held  by  the  judge, 
clerk,  a  sub-delegate,  or 
notary,  including  examina 
tion  of  papers,  and  copy  of 
such  advice , 

79.  For  every  act  of  advice  of  a 

family  council,  held  either 
before  the  judge,  the  clerk, 
a  sub- delegate,  or  notary, 
for  the  purpose  of  authoriz- 
ing a  tutor  or  curator  to  per- 
form a  special  act,  including 
examination  of  papers  and 
copy  of  such  advice 

80.  For  every   authorization  upon 

advice  of  family  council, 
held  before  the  judge,  clerk, 
a  sub- delegate  or  notary,  to 
sell  immovables  belonging 
to  minors,  to  absentees  or  to 
vacant  succession,  &c.,  or 
to  sell  bank  stock,  railway 
stock,  <fec.,  (copy  of  advice 
of  family  council  included  :) 
When  the  value  of  such 
immovable,  bank  stock,  &c., 
does  not  exceed  $500,  ac- 
cording to  value  established 
by  arbitrators 

When  it  exceeds  $500,  but  does 
not  exceed  $1000 

When  it  exceeds    $1000,  but 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


c. 
20 


Tax. 


M.. 
K.,0. 


$    c. 


3  00 


3  00 


2  00 

3  00 


Q. 


$   c. 


Tm  R.t 

SLFJi, 


$   C. 


TiBLS  Bbewing  the  amount  of  law 


ir  oTBtj  advico  of  h 
soancil,  (inolmiinE  oupj 
jxamioatioa  of  paperg)  for 
ilvUion  of  immoTBblB  or 
upon  tutorahip  ad  ^ac  iiold 
bBfore   the  judgo,   etork.   a 

jub-dalegntSiOr  notary 

a  every  potUion  of  a  tutoi 
In  country  parts  fur  leaTO  U, 
■ell     DimorB'    property,    fot 


ologati 


gnp  0 


withoopy.... 


m  adTiDB  of  family  aonnc 
lutorBhlp  oraunktorahip  ... 

jpon  advice  of  family  cou 
■il  before  thajudgs.ilork, 


ilnding  oopy 

ii  eloEing  an  inventory, 
irenterlnganyroniinoif 
;iftof  other  document,  for 
ivery  hundred  words  .. 


Lg  travelling  expeneei),  foi 


it  of  law  it^mpi,  ice, — (Oonlinuect.) 


»    KICH    C*SE.-[(7<,«<m«rf.) 

B.  On  all  proceadinES  upon  mv 

any  prerogittiTB  writ,  gr  s  . 
writ  rolatiDg  to  oorporata 
rights,  if  Bot  eettled  before 

en"'! 

7.  If  eoQteited,  the  eume  fesa  u 

B.  On  every  motiun,  with  oi 
without   order,    to   obtaio   s 

proceedings  rolBting  tharolo. 

B.  On.  all  prmeodinjJ  upan  wril 
of  certiornrt,  cOBroivB  im- 
pHsoament.or  jfn6en>  Corpui. 
!r  not  settled  before  antry.... 

0.  On  any  motion,  with  or  withoul 
order,  for  attaahment,  and 
proceedings  theroupon... 

hond,  or  Bocurily  for  oo«l 
2.  For   Bvorj  jngtification  nf 

"iny  

li.  For  BTory  awoni  bail-bond  and 

""vy 

4.  For   every   oopy    of  doou 

not  oieeeding  two  hundred 
word!<200) 

5.  And      fur      erery      additio 

handredWDrds(]DU) 

6.  Recording  any    document, 

hundred  words  (lO(i) 

■.  For  evci7  oificial  oetlifioala. 
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NATURE    OP   PROCEEDINGS. 
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68.  For  drawing  up  report  of  collo- 

cation or  distribution 

69.  On  every  opposition   or  claim 

collocated  in  any  report  of 
collocation  or  distribution  or 
in  any  motion  to  distribute 
moneys  

70.  On  proceedings  upon  any  report 

of  collocation,  not  contested. 

71.  On  proceedings  upon  contesta 

tion  of  a  report  of  coUoca 
tion,     or     distribution,    not 
withdrawn  before  inscription 
of  contestation   on    rdle  de 
droit 

72.  Drawing  up  judgment  of  dis- 

tribution   , 

73.  On  fyling  deed  for  ratification 

of  title,  including  notices  in 
both  languages  for  publica 
tion  in  the  Official  Gazette... 

74.  And  for    every   copy   of  such 

notice,    not     exceeding   two 

hundred  (200)  words 

76.  And     for       every      additional 
hundred  (100)  words 

76.  On  every  opposition  for  a  sura 

or  value  exceeding  one  thous- 
and dollars  ($1000),  to  a 
judgment  of  ratification  of 
title 

77.  On  every  opposition  for  a  sum 

or  value  exceeding  four  hun- 
dred dollars  (400),  but  not 
above  one  thousand  dollars 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding, 


Fees. 


$   c. 


4  50 


2  00 
2  00 


2  50 
8  00 


4  00 


0  60 


0  10 


3  00 


Tax. 


M.. 
K.,0. 


$   c. 


24 


$   c. 


T.^R., 
-it.F.,G. 


$    C. 


4  00 


2  00 


4  00 


2  00 


2  00 


1  00 


K  sbewing  the  amoan 


.mpa,  40. — (ConKsKi-) 


($1000),    to   0.  judgment 

ratification  of  title 

i.  On  every  oppoaition  for  a  a 
or  raluB    of    four  hnnd 
dollars  ($400)  of  Isbb,  ti.  „ 
judgment   of  ratificatioD   of 

I.  Aod  If  vontBEted,  tbe  eamefeef 
S8  in  suiU  or  octioaa  for  the 

I,  Porevory  mpy  of  judgment  of 
ratifioatioD  of  title  nol:  ei- 
eeeding  eight  hondred  (900} 

dred  (10«)worda 

!.  On  h11  prooeedings  in   a  suit  in 

property 

(,   Andonevery  additiunalimmoT- 

able  property  

I.  For  every   record   tranamitted 

(appeal  aide),  eioept  Ihs 
ttansorlption  of  the  pruoeed- 
ings ■■; ■ 

i.  For  bail-bond  in  appeal  

1,  For  juBtlBcation  of  solrencj.... 

r.  TraaicribiDg  prooaodingf,  per 
hundred  words 

),  On  every  snit  evokod  from  the 

*r!  court,  payable  before  It 
\a  entered,  or  any  proceed- 
in^a  talton 
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Amount  of  Fees  and  of  Tax 
payable  u^^on  each  Proceeding. 


IN   EACH   CASE. — {Continued.) 

89.  And  on  contesting  the  evoca- 

tion, verbally  or  in  writing 

90.  On    every      motion      with     or 

without  order,  for  re-sale 
upon  the  false  bidder,  and 
all  proceedings  relating 
thereto  

91.  On  every  motion  with  or  with 

out  an  order,  on  behalf  of  a 
purchaser  for  leave  to  retain 
in  his  hands  the  purchase 
price  or  a  portion  thereof, 
and  on  all  proceedings  there- 
upon   

92.  For  drawing   up  judicial  sur- 

render   

93.  On  the  appointment  of  a  curator 

to  the  surrender 

94.  For  search  amongst  records,  for 

more  than  one  year 

95.  And  for  every  general  search. 

96.  On  the  probate  of  a  will,  not 

including  fees  on  the  deposi- 
tions of  witnesses 

97.  For  registering  a  will,  per  hun- 

dred words 

98.  For  each  deposition  of  a  wit- 

ness taken  on  probate  of  a 
will 

99.  On  petition  to  deposit  copy  of 

a  will  executed  in  any  of  the 
British  Possessions,  or  in  a 
foreign  country,  for  drawing 
up  order 

100.  For  recording  such  copy 


Fbes. 


$ 


0. 


1  50 


2  00 


2  00 

1  00 

2  00 

0  20 
0  50 

4  00 
0  10 

0  50 


1  00 
4  00 


Tax. 


M.. 
K..  0, 


$   c. 


$    c. 


T.,  B., 

St.F..G. 


$     0. 
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101. 


the 


For    the     certificate    of 
deposit  of  such  copy 

102.  For  every  copy  of  such  copy, 

forty  cents  for  the  first  two 
hundred  words,  and  ten  cents 
for  every  subsequent  hun- 
dred words. 

103.  For  examining   every  candi- 

date to  be  appointed  bailiff, 
including  notice  and  certifi- 
cate   

104.  For  the    commission    of  any 

bailiff 

105.  For  percentage   on  all  moneys 

deposited  in  court,  for  four 
hundred  dollars  ($400),  or 
under,  one  per  cent.,  and  for 
sums  exceeding  four  hun- 
dred dollars  ($400),  so 
deposited,  one  half  per  cent. 

106.  For  every   act    of    advice   of 

family  council,  including  the 
order  to  call  meeting  and  a 
copy  of  the  act 

107.  For  homologation  of  advice  of 

family  council,  held  in 
country  parts,  by  a  subdele 
gate  or  a  notary,  (examina 
tion  of  papers),  respecting 
appointment  of  a  Tutor  or 
Curator  to  absentees,  includ 
ing  copy  of  advice  of  family 
council  and  of  homologation 

108.  For  every   act   of  advice  of  a 

family  council  respecting  the 
election  of  a   ouiatoi  lo  a\ 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fkes. 


$   c. 


0  50 


4  00 
2  00 


Tax. 


M., 
K.,0. 


$   c. 


1  50 


1  20 


Q. 


$   c. 


T.  B- 

St.F.,0. 


$  0. 
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Anionnt  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fexs. 


IN  BACH  CASE. — (^Continued.) 

substitution  or  a  vacant 
succession,  held  by  the  judge, 
prothonotary,  a  sub-delegate, 
or  notary,  including  exam- 
ination of  papers  and  copy 
of  such  advice 

109.  For  every  act  of  advice  of  a 
family  council,  held  cither 
before  the  judge,  prothono- 
tary,  a  sub- delegate,  or 
notary,  for  the  purpose  of 
authorizing  a  tutor  or  curator 
to  perform  a  special  act, 
including  examination  of 
papers  and  copy  of  such 
advice 

LIO.  For  every  authorization  upon 
advice  of  family  council, 
held  before  the  judge,  pro- 
thonotary,  a  sub-delegate, 
or  notary,  to  sell  immovables 
belonging  to  minors,  to 
absentees  or  to  a  vacant 
succession,  &c.,  or  to  sell 
bank  stock,  railway  stock, 
&c.,  (copy  of  advice  of  family 
council  included)  :  when  the 
value  of  such  immovable, 
bank  stock,  &q.,  does  not 
exceed  $500  according  to 
value  established  by  arbi- 
trators  

When  it  exceeds  $500,  but  does 

not  exceed  $1000 

When  it  exceeds    $1000,   but 


$   c 


3  00 


Tax. 


K.,6. 


Q. 


c. 


T..B^ 
St.P.,G. 


$    c. 


3  00 


2  00 

3  00 
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payable  upon  each  Proceeding. 


NATURE  OF   PROCEEDINGS. 


does  not  exceed  $2000 

When  it  exceeds  $2000 

111.  And  for  examining  the  papers 

upon  such  authorization 

112.  For  every    advice   of   family 

council,  (including  copy  and 
examination  of  papers)  for 
division  of  immovable  or 
upon  tutorship  ad  hoc,  held 
before  the  judge,  prothono- 
tary,  a  sub-delegate,  or 
notary 

113.  On  every  petition  of  a  tutor  in 

country  parts  for  leave  to 
sell  minors'  property,  for 
drawing  up  order  and  hom- 
ologation, with  copy 

114.  Upon    every     contestation   of 

petition,  either  for  tutorship 
or  curatorship,  &c 

115.  For  every   deposition  of  wit- 

ness on  advice  of  family 
council,  tutorship  or  curator- 
ship  

116.  For  every  authorization  by  the 

judge  or  prothonotary  to  a 
woman  whose  husband  is' 
absent,  to  do  some  special! 
act,  including  copy i 

117.  For   every   order   to  oblige  a; 

notary  to  give  copy  of  a  deed,', 
including  copy   of  the  peti 
tion  and  order 

118.  For  emancipation   of  a  minor 

upon  advice  of  family  council 
before  the  judge,  prothono- 
tary,    a     sub-delegate,    or 


Fefs. 


$   c. 

4  00 

5  00 

1  00 


3  00 


Tax. 


M., 
K..0.. 


$    c. 


1   50 
6  00 

0  50 


2  00 


2  00 


Q. 


$   c. 


T-R., 
St.F.,0. 


$  c. 
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notary,  including  copy 

119.  For  affixing   and  removal  of 

seals,  &o.,  for  each  vacation.. 

120.  For  every  ministerial  act  out- 

side of  the. office  (not  includ- 
ing travelling  expenses),  for 
each  vacation  

121.  For  closing  an  inventory 

122'  For     entering     renunciation, 

gift  or  other  document,  for 
each  hundred  words 

123.  On  letters  of  benefit  of  inven- 

tory, security  and  copy  of 
letters 

124.  For  proceedings  upon  compul- 

sory interdiction,  either  be- 
fore the  judge,  prothonotary, 
a  sub-delegate,  or  notary, 
including  copy  of  judgment 
of  interdiction  but  not 
depositions  ; 

125.  For  proceedings  upon  remov 

al  of  compulsory  interdiction, 
including  copy  of  judgment. 

126.  For    every     aeposition    of    a 

witness  on  interdiction 

127.  For  proceedings   upon  volun- 

tary interdiction,  including 
copy  of  judgment 

128.  For  proceedings  upon  removal 

of  voluntary  interdiction, 
including  copy  of  judgment. 

129.  For    every    extract     of    civil 

status   

130.  To  authenticate  a  register  of 

civil  status 

131.  For  every    search   respecting 

civil   status,   or     any    other 


Amount  of  Fees  an.l  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


$    c. 
2  00 

1  50 


1  60 
1  00 


0  10 
2  50 


3  00 

2  00 

0  50 

2  00 

1  50 

0  40 

1  00 


Tax. 


M., 
K.,  0. 


$    c. 


$    c. 


T..  R,, 

St.F.,G. 


$   c. 


376  STAMP   DUTIFS,   8.   C. 

Table  shewing  the  amount  of  law  stamps,  Ac, — {Continued.) 


Superior  Court. 


NATURE    OP   PROCEEDINGS. 


search  in  the  department  of 
tutorships,  probate  of  wills. 
Sec,  for  one  year 

132.  For  every  additional  year 

133.  For   affixing  the    seal  of  the 

court  to  a  document 

134.  For  deposit  of  each  insurance 

company's  charter 

i3S.  For  entering  such  deposit  in 
register 

136.  For  certificate  of  such  deposit. 

137.  Upon  every  petition  to  disinter 

a  corpse,  including  order 
and  copy 

138.  For  numbering  the    leaves  of 

any  register,  not  exceeding 
four  hundred  pages 

139.  To  verify  said  registry,  includ- 

ing certificate 

140.  For   every  search  among  the 

minutes  of  a  notary,  for  one 
year 

141.  For  every  additional  year 

In  oases  inscribed  for  review. 

142.  On  receipt  of  record  sent  from 

districts  other  than  those  of 
Quebec  and  Montreal  respec- 
tively   

143.  On  every  review  in  suits  com- 

ing from  another  district, 
payable  on  the  entry  of  the 
review 

144.  On  every  inscription  in  review. 
146.  On  respondent's  appearance... 

146.  On  every  re-hearing 

147.  On   every  petition   or   motion 

made  sitting  the  court 


Amonnt  of  Fees  and  of  Tax 
puyable  upon  each  Proceeding. 


Fees. 


Tax. 


$   c. 

0  20 
0  10 

0  10 

4  00 


M,. 
K..0. 


$ 


Q. 


$ 


1 
0 


00 
50 


2  50 


2  00 


2  00 


0  20 
0  10 


st,>.,d. 


$ 


» • • • •■••• 


1   00 

3  00 

3  00 



3  00 
1   00 

I   00 

1  

TABLES 


OF   THH 


STAM  P    DUTIES 

PAYABLE  ON  LAW  PROCEEDINGS 


IN   THK 


CIRCUIT    COURT, 

PROVINCE  OF  QUEBEC. 


Note. — To  find  out  from  the  following  tables  the  amoanS?    of 
stamps  payable  on  any  proceeding,   add  to  the  amount  in  "^^ 
column  of  fees  the   amount  in   the  column  of  taxes  for  'ft^lbe 
district. 

The  amounts  in  the  first  column  of  taxes  are  those  payable  ^ 
the  districts  of  Montreal,  Eamouraska,  and  Ottawa.    Thos9  to 
the  second,  in  the  district  of  Quebec.    And  those  in  the  thint 
in  the  districts  of  Three  Rivers,  St.  Francis,  Gasp^,  TerreboiBJi6» 
Joliette,   Richelieu,   Saguenay,   Chicoutimi,  Rimouski,  Mont- 
magny,  Beauce,  Arthabaska,  Bedford,  St.  Hyacinthe,  Iberrill0» 
and  Beauharnois. 

No  tax  is  payable  on  any  alias  or  pluries  writ  of  any  kind  or 
on  any  writ  of  attachment  by  garnishment  after  judgment  in 
cases  in  which  an  execution  has  been  previously  issued. 
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▲BLi  shewing  the  amount  of  law  stamps  required  under  the 
stamp  act,  27-28th  Vic,  ch.  5,  and  the  order  in  council 
passed  at  Quebec  on  the  20th  January,  1879,  and  published 
in  the  Official  Gazette,  on  the  30  th  of  the  same  month,  in 
payment  of  fees  and  court  house  tax  on  the  law  proceedings 
hereinafter  specified,  had  in  the  circuit  court,  in  the  several 
districts  of  the  province  of  Quebec  : — 


Circuit  Court. 


NATURE   OP   PROGERDINGS. 


In  appealable  cases. 

1.  For  every   writ   of  summons, 

attachment,  attachment  for 
rent,  or  revendication, — 

In  actions  above  $120 

In  actions  of  $100  but  not 
above  $120  

2.  For  every  copy  of  writ 

3.  On  return  of  any  writ,  or  filing 

of  any  intervention,  petition 
in  revocation  of  judgment, 
incidental  demand  or  impro- 
bation,— clerk  $3.00  crier 
30c 

4.  On  every   confession  of  judg- 

ment,— 

In  actions  above  $120 

In  actions   of    $100   but    not 

above  $120 

5.  On  plea  to  any  action,  inter 

▼ention,   petition   in  revoca 
tion  of  judgment,  incidental 
demand  or  improbation..  ., 

6.  If  defendants  plead  separately, 

each  shall  pay  the  same  fee. 

7.  On    every    amendment    to  a 

declaration,  plea  or  writ .. 

8.  On  every  oertihoAte  of  no  plea, 

or  any  other  default,  or  any 


Amount  of  Fees  and  of  Tax 
payable  upon  each  PreceedinR. 


Fees. 


$   c. 


1  00 

1  00 
0  10 


3  30 


0  50 
0  50 


2  50 


0  50 


Tax. 


M., 
K.,0. 


$    C. 


1   00 


0  80 


0  80 


0  60 


Q. 


$   c. 


0  60 


0  40 


0  80 
60 


v.,  R., 
St.F.,6. 


$   c. 


0  30 
0  20 


1      \ 


LDipi,  Ae, — ((ViittiiM^) 


iceptiantotheform, 
iry  or  dilatory  m- 
)C  other  preiiminary 


10.  On   any   retraiit   filed   1 


On  the  filing  of  ai 
On    the    filing   of 


For  every  official  copy  cT  anb- 


or  aotions  oontejted,  ten  r-n( 
per  hundred  -words,  and  i 
the  e  Till  en  CB  U   tslion   fay. 


by  Iho  party  eiamining 
witOflBa. 
S.  On  the   filing    ot  exVitiM 
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Circuit  Court. 


NATURE   OF   PROCEEDINGS. 


!0. 
Jl. 

:3. 


Amount  of  Toes  and  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


24. 


15. 

!6. 
17, 

!8. 

19. 


other  documents  at  enqu^te. 

On  adjournment  of  enqu^te  in 
writing 

For  drawing  up  minutes  on 
improbation 

On  every  motion  to  set  aside 
any  writ  or  proceeding  what- 
soever  

On  every  inscription  on  merits, 
in  any  action,  petition,  inter 
vention,  petition    in  revoca 
tion  of  judgment,  incidental 
demand,  improbation  or  op- 
position, contested, — 

In  actions  above  $l20 

In  actions  of  $100  but  not 
above  $120 

On  every  inscription  on  merits, 
on  any  action    intervention, 
petition    in     revocation    of 
judgment,     incidental     de 
mand,   improbation    or    op 
position,  not  contested, — 

In  actions  above  $120 

In  actions  of  $100  but  not 
above  $120 

On  any  rehearing  on  merits, 
in  action  contested 

On  eveiy  rule 

On  every  copy  of  rule  not  ex- 
ceeding two  hundred  words.. 

And  for  every  additional  hun- 
dred words 

On  motion  to  homologate  any 

report  of  surveyor  or  e:!^pert8, 

or  arhitrntion,  payable  before 

motion  is  made 


$ 
0 

0 


c. 
30 

50 

00 


0  50 


00 
00 


0 

0 

0 
0 

0 

0 


50 

50 

50 
50 

20 

10 


M. 
K.,0 


$    c. 


0  80 
0  60 


0  50 
0  40 


0  10 


Tax. 


$    c. 


0  50 
0  30 


0  40 
0  20 


V.  R., 

st.p..a. 


$    0. 


0  30 
0  20 


0  20 
0  10 


0  50 


OlKCUiT    CdUBT. 

pifsbla  upon  eacn  PcdcwIIqv, 



„, 

Ti.lL. 

A 

Q. 

iCw^.^ 

3ft.  On   BTorj    j«mi    of   ojcporta 

$     0. 

0  flit 

1  01) 

0  BO 
0  50 

1   «. 

S    0. 

$  «_ 

31.  On  oTery  motion  or  inaorlptioD 

to  homoloKale    a   report  of 
prietitionDr  or  auditors 

32.  On  every  comniiBBlon  for  the 

Biomination  of  wilneBBoe,  or 

33.  On  tho  oxeontion  of  A  6001- 

34.  On  any  order  for  tho  aiamln- 
ation    of  witnesaoa   bofora  a 

gate.outBidBofthoflonrt.. 

!" 

n  20 

1)  21) 



II  l« 

In   actioDE   of  $100   bat  not 

aboYoS120 - 

Vi.  On  BTery    oppoiition  ojfn   dr 
comercBi-,  for    payment,    or 

AboTBS120,— oUrk  S  i  .00,  orior 

I  30 

0  .111  '  (1  -to 

n  !0 

Of  SmO,  but  not  above  SI20- 

II  3(1 
llSli 

II  .31) 

ohargBB,  toanniiI,Drto»<tb~ 

In  aeti'ona  abo.a  $120,-olork 
$1,011.  crier  a«c 

In    actions  of  JlOO,   but  not 
above     SISO-cIbtV    *VM 

" 

^^.™,.A..» 
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CiRODIT  COUBT. 


NATURE    OP    PROCEEDINGS. 


maintaining  or  dismissing 
opposition,  payable  before 
filing  inscription  or  motion 
to  that  effect 

S.  If  contested,  the  same  fees  as 
in  actions  or  suits  for  the 
same  amount. 

;9.  For  every  writ  of  execution, — 

In  actions  above  $120 

In   actions   of   $100   but  not 
above  $120 

tO.  For  every  writ  of  Venditioni 
Exponas 

tl.  For  every  writ  of  attachment 
after  judgment, — 

In  actions  above  $120 

In   actions  of   $100    but  not 
above  $120 

!2.  On  return  of  writ  of  attach- 
ment after  judgment 

:3.  On  declaration  of  garnishee 
declaring  himself  indebted.. 

A.  On  every  Inscription  or  motion 
for  judgment  on  any  attach- 
ment after  judgment  in  an 
original  action,  in  the  hands 
of  third  parties,  if  garni- 
shee's declaration  is  not 
contested 

5.  If  contested,  the  same  fees  as 

in  actions  or  suits  for  the 
same  amount. 

6.  On  every  motion  or  petition 

presented  to  the  court  or  to 
a  judge  in  chambers 

7.  On  any  order  in  writing  upon 

petition  or  otherwise,  made 
ID  chambers , 


Amntint  of  Fees  and  of  Tax 
payable  upon  each  Proceeding, 


Fees. 


$    c. 
0  50 


0  50 
0  50 

0  70 

1  00 
1  00 
1  00 
0  20 


0  50 


0  50 


Tax. 


K.,0. 


$    c. 


0  70 
0  50 


0  70 
0  50 


St.F.,Q. 


$    c. 


0  30 
0  30 


0  30 


0  30 


$    c. 


0  20 
0  20 


0  20 


0  20 


0  50  \. 


TiBLF  (hewing  tht  nmount  of  law 

itamps,  A-o- 

(Oontt 

.»<> 

ClEOPlT   Cot-BT. 

lUD^S" 

Ptofycpe.Ticl 

^fe_ 

— 

Fbis. 

T.X. 

kTo. 

«■ 

.>»* 

any  petition    or    motion  not 
mBotionBd    in    tha  praeenl 

II  <ID 
0  211 

0  :{o 
0  in 
n  in 

0  80 

0  so 

«  20 

S  e. 

49.  For  oTory  tecogDiionoa,  b«il- 
bond,  o^aeou^itJfo^flDat«.... 
all.  For  every  iustiBontion  offcl- 

not  Bicoedlng  two  hondroc 

! 



S4.  For  eyary  offloial  certiflo»tB  ... 
65.  Fortaimg  any  1)111  of  DDItl,— 

In  astiona  aW»  JlJfl-. 

In   actions   of  3100   bat   not 

0  SO    a  10 

SB.  For  every  reoord    trmmnitWd 
tothacDDrtofCtueau'ibenoh 

For   ovary    copy 

For   preparing  anO 
tins  rooord  to  oou 
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CiKCuiT  Court. 


NATURE    OF    PROCREDINGS. 


•.  For  draft  of  report   of  distri 
bution  or  collocation  wherein 
the  creditors  collocated   do 
not  exceed  four 

.  And  when  the  creditors  collo- 
cated exceed  four 

.  On  proceedings  upon  contesta- 
tion of  a  report  of  collocation 
or  distribution 

1.  For  drawing  up  judicial 
surrender 

.  On  appointment  of  a  curator 
to  surrender 

.  For  search  amongst  records, 
for  more  than  one  year 

.  For  every  general  search 

.  Forcommission  on  any  deposit 
of  money,  one  per  cent. 

.  On  the  probate  of  a  will,  not 
including  fees  on  the  deposi- 
tions of  witnesses 

:.  For  registering  a  will,  per 
hundred  words 

•  For  each  deposition  of  a  wit- 
nes9  taken  on  probate  of  a 
will 

.  For  every  act  of  advice  of 
family  council,  including  the 
order  to  call  meeting  and 
copy  of  the  act 

.  For  homologation  of  advice  of 
family  council,  held  in 
country  parts,  by  a  sub- 
delegate  or  a  notary,  (exam- 
ination of  papers),  respeo- 
tio^  appointment  of  tutor  or 
curator  to  absentees,  inol ad- 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


$  C. 

2  00 
4  00 

1  00 

1  00 

1  00 

0  20 
0  50 


Tax, 


M.. 
K.,0, 


1  50 
0  50 

0  to 

4  00 


c. 


$  c. 


T.,  B., 

St.F..G. 


$  c. 


.  \   \ 


\ 
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Circuit  Court. 


NATURE   OP   PROCEEDINGS. 


ing  copy  of  advice  of  family   $   o. 
council  and  of  homologation.       20 

78.  For  every  act  of  advice  of  a 
family  council  respecting  the 
election  of  a  curator  to  a 
substitution  or  a  vacant  sue 
cession,  held  by  the  judge, 
clerk,  a  sub-delegate,  or 
notary,  including  examina- 
tion of  papers,  and  copy  of 
such  advice 3  00 

79.  For  every  act  of  advice  of  a 
family  council,  held  either 
before  the  judge,  the  clerk, 
a  sub-delegate,  or  notary, 
for  the  purpose  of  authoriz- 
ing a  tutor  or  curator  to  per 
form  a  special  act,  including 
examination  of  papers  and 
copy  of  such  advice 3  00 

80.  For  every  authorization  upon 
advice  of  family  council, 
held  before  the  judge,  clerk, 
a  sub- delegate  or  notary,  to 
sell  immovables  belonging 
to  minors,  to  absentees  or  to 
vacant  succession,  <&c.,  or 
to  sell  bank  stock,  railway 
stock,  &c.,  (copy  of  advice 
of  family  council  included  :) 
When  the  value  of  such 
immovable,  bank  stock,  &c., 
docs  not  exceed  $500,  ac 
cording  to  value  established 
by  arbitrators 2  00 

When  it  exceeds  $> 500, \)ut  does 

not  exceed  $1000 .\  ^  ^^ 

When  it  exceeds    ^\000,  \>u\\ 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


Tax. 


M.. 
K.,0. 


$    c. 


\ 


Q. 


$ 


T.,  R 


$   c_ 


\ 


loed  tsuno... 


iBulniiiK  ihe  p  spoil 

upon  suoh  autbortEstion 

I.  For  «V617  tdvioa  of   tftmil] 
-coaneil,  (iaaludiDg  aup7  bdc 

'"''on   of  pttpere)    for 

Df  lainiOYa.b1o  or 
rahip  nd  kac  beld 
0  judgi 


I.  Andfor 


slogare. 


I  very  pot 
ounti;  parU  fur  leare  to 
isioors'  propert;,  foi 
ningnp  ordsr  and  honi' 
'iiOoo,  with  copy. 


.either  for  tutDtshi; 


of  family  ononoil. 


sub-dslegsta,  orootary,  in- 
BlQdiog  copy 

.  For  cloBing  mn  inVBntory 

I.  For  entering  any  renonoUtion, 
gift  or  other  doonmant,  for 
Bvory  hundred  words 

P.  ForBveryminblerinl  aolout- 
eidouf  the  ofiBs(Qotinelud- 
ing  trB,Tel11ng  cipDneen),  for 

'.  Jor  aSxIag  bdJ  j-omoTftl   of 


1  SO  V \- 

..\ A .\. 


int  of  Inv  (tampa,  &<s, — ^Conlinutd.) 


ail-bond  «.: 


"opy ■; 

For  priKBBdiDgs  OpCtt  oompu 
euiy  interdiotlon,  either  bi 
foro  tha  judge,  the  clerk, 
Bub-delagBte,  or  notary,  ii 
eluding  oopy  of  judgment 
of       iutetdictloa,     bat 


For  procaodmge  upon  ran 
of    compulsory    intordi 
Bs    nbove   stated.    Including 
eopy  of  judgment.. 


For  prooeedinga  npoo  T 
tary   interdiction,  Ineludiug 
oopy  of  judgment 

For  procOBdingi  upon  ret 


oiyil  Kt 


very  eestflh  respectin, 
civil  alatua,  or  any  othe 
(BBTch  in  Iho  -department  c 
tototBbipa,  probate  of  willi 

For  ateif  sdditionol  year.... 


OTery 


wfaoBO   ^ubVuvo'Iis 
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Circuit  Court. 


NATURE   OP   PROGEEDIXGS. 


absent,  to  do  some  special 
act,  including  copy 

)3.  For  every  order  to  oblige  a 
notary  to  give  copy  of  a  deed, 
including  copy  of  the  petition 
and  order 

)4.  Upon  every  petition  to  disinter 
a  corpse,  including  order 
and  copy  


In   NON-APPEALABLE    CASES. 

)5.  For  every   writ   of  summons, 

attachment,   attachment   for 

rent,  or  revendication, — 

Above  $60 

Above  $40  but  not  above  $60.. 
Above  $25  but  not  above  $40.. 

$25  or  under 

)6.  For  every  copy  of  writ 

)7,  On  return  of  any  writ,  or  filing 

any  petition  in  revocation  of 

judgment, — 
Above  $60— clerk  $2.50,  crier 

30c 

Above  $40  but  not  above  $60— 

clerk  $1.50,  crier  30c 

Above  $25  but  not  above  $40— 

clerk  80c.,  crier  30c 

$25  or  under — clerk  50c.,  crier 

30c 

18.  On  plea  thereto, — 

Above  $60 

Above  $40  but  not  above  $60.. 
Above  $25  but  not  above  $40.. 

$25  or  under 

►P.  On  fling  any  intervention  or 
incidental  demand, — 


Amount  of  Fe«^8  and  of  Tax 
payable  upon  each  Proceed iug. 


$    c. 


2  00 

2  00 
2  50 


0  90 
0  70 
0  50 
0  30 
0  10 


2  80 
1  80 
1  10 

0  50 

1  50 
1  00 
0  50 
0  30 


Tax. 


M., 

K.,  <'. 

$    c. 


Q. 


$   c. 


0  80 
0  60 
0  60 
0  20 


0  60 


0  40 
0  30 
0  30 
0  20 


T.,  R., 
St,F..G. 


0  30 


^    c. 


0  20 
0  20 
0  20 
0  10 


0  20 
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Above  880— clerk  $1,00,  orier 
30e 

Above };40  butnotaboyeleO— 
ulerb  $100,  orier  30o 

Abore^aSbul  notsbeve  $10— 
tUrkJOo.   crier  30o 

JSoof  under— clerk  30 o.  crier 
30c 
no.  On  evei7  Bmemlment,- 

Above  JBO 

AbOTB  1*10  but  not  above  $60,, 

Above  $25  but  not  above  $40.. 

$25  or  auder 

111.  On  every  oonfeBsion  of  Judg- 

Above  S60. 

Above  S40  but  not  above  . 
Above  ^2i  bat  not  above  $40.. 
$25ornnder.,  

112.  Taking  down    In  wrlUng  ui- 


e  SBO 


lis.  On  tbe  prasentiDg  of  any  peti- 

AboveSOO .' 0  50    . 


.  ..  'e$40butiiiita.bOTe$fta. 
AbovB  $25  but  sol  above  %\^- 
$25  or  under 


.AttiiiN -\- 
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16.  On  every    original  snbpoena, 

not  containing  the  names  of 
more  than  four  witnesses. 

Above  $60 

Above  $40  but  not  above 

Above  $25  but  not  above  $40.. 

$25  or  under 

17.  For  every  copy  of  subpoena ... 

18.  For  every  deposition  in  writ- 

ing,— 

Above  $60 

Above  $40  but  not  above  $60.. 
Above  $25  but  not  above  $40.. 
$25  or  under 

19.  For  every  affidavit  in  writing 

to  obtain  judgment, — 

Above  $60 

Above  $40  but  not  above  $60. 

Above  $25  but  not  above  $40. 

$25  or  under 

10.  For  every  copy  of  judgment, — 

Above  $60 

Above  $40  but  not  above  $60.. 

Above  $25  but  not  above  $40. 

$25  or  under 

Jl.  For  taxing  any  bill  of  costs — 

Above  $60  

Above  $25,  but  not  above  $60. 

f25  or  under 
or  every  writ  of  execution, 
or  writ  of  attachment  after 
judgment, — 

Above  $60 

Above  $40  but  not  above  $60. 
Above  $25  but  not  above  $40.. 

$2&orunder 

S.  On  return  of  writ  of  attach- 
ment  a/ter  Judgment, — 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceedinji^. 


Fees. 


c. 


K.,0. 


$   c. 


0  20  '  0  10 
0  20  '  0  10 


0  20 
0  10 
0  10 


0  50 
0  40 
0  30 
0  20 


0  40 
0  30 
0  20 
0  10 

0  50 
0  40 
0  30 
0  20 


0  10 


0  20  0  30 
0  20  I  0  20 
0  20  , 


0  50 
0  40 
0  30 
0  20 


Tax. 


Q.. 


c. 


T:,B. 

St,F.,G. 


•i)    c. 


0  LO  I  0  20 
0  10  ,  0  10 
0  10      0  10 


0  20 


0  10 
0  10 
0  10 


0    10 


0  10  i  0  10 


0  50  '  0  30  0  20 
0  30  I  0  30  0  20 
0  30  I  0  30      0  20 

\ 


TiBLB  shewing  the  mnount  of  law 

Ptampi,  ie.- 

(Conf. 

»«d. 

CiKcmr  CouBT, 

AnioontofFw!«n.lofT»x 



», 

Ta^ 

R*:h. 

$-S7 

.1* 

AbotaSBO 

Abov=Sll)butnotaboTO$60. 
AboTB  *25  bnt  not  above  $40. 

1  00 

1  ua 

0  50 

n  30 
0  so 

0  10 

2  DO 

1  5U 

0  20 
0  20 
0  20 

a  10 

4  e. 

;  e. 

124.  If  oontoBtod.  lbs  fame  feus  <u 
in   ncttons   or   Baits  for   the 

125.  On   deulaiation   of    garniBhee 
deT^lBringhimseltindebted.— 

Ahove  ¥4(1  bnt  not  aboVB  £00. 
AboTB  $25  bnt  not  above  $40. 

$25  or  under 

136.  for  dritning  up  a  report  of 
distribntion,— 



Above  $40  but  not  above  $80. 
Above  $26  but  Dot  above  $10. 

::;:::::, 

1 

127.  On  every   rule,  not  exoeoding 
two  hundmd  worda,- 

j 

Abore  $40  but  not  above  $80. 
Above  $26  bnt  not  above  $40. 



i 

128.  On  every  copy  of  rule  not  en- 

120.  And  for  every  additional  hnn- 

0  10 

ISO.  On   every    offioial   copy   of    a 
dooDment,  not  inoludlng  ttJ- 
tilloate,  por  hundred  wotJs.. 

131.  On  every  evooation,  inoliiding 
attendanoe  and  transmission 

2  OU 

\ 

proceed  in  gs  thBrBuynn,— 
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Abovo$60 

Above  $40  but  not  above  $60.. 
Above  $25  but  not  above  $40.. 
$25  or  under 

133.  On  the  execution  of  any  com- 

mission for  the  examination 
of  witnesses  from  another 
court 

134.  On  examination  of  any  witness 

thereunder,  including  con- 
tradictory examination, — 

Above  $60 

Above  $40  but  not  above  $60.. 

Above  $25  but  not  above  $40.. 

$25  or  under 

135.  On  every    order  to  examine 

witnesses  before  a  commiss- 
ioner or  delegate  outside  of 
court 

136.  On  every  opposition  for  pay- 

ment or  claim  whatever, — 
Above  $40  but  not  above  $100 

clerk,  $1.00  J  crier,  30c 

Above  $25  but  not  above  $40.. 

clerk,  50c.  J  crier,  30c 

$25   or  under :    clerk,   30c.... 

crier,  20c 

On  each  opposition  to  secure 

charges,  to  annul  or  to  with- 
draw,— 
Above  $60,  but  under  $100 

clerk,  $1.00  J  crier,  30c 

Above  $40,  but  not  above  $60. 

clerk,  $1.00  ;  crier,  30c 

Above  $25,  hut  not  above  $40. 

olerk,  50o.;  orier,  30c 


Amount  of  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


$  c. 
0  50 
0  50 
0  50 
0  30 


0  60 


0  50 
0  40 
0  40 
0  40 


0  40 


1  30 


1  30 


Tax. 


M.. 

K.,  0. 


$   c. 


Q. 


$   c. 


T.,  R., 

St.F.,G. 


$    C. 


0  20 


0  80  !  0  20 


0  60      0  10 


0  60 


0  30 


0  30 


0  20 


0  20 


0  10      0  10 


1  30  i  0  40 
1  0  80  \  0  AQ 
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Amount  jof  Fees  and  of  Tax 
payable  upon  each  Proceeding. 


Fees. 


Tax. 


K.,  0., 


137.  If  contested,  on  filing  contes     $   c. 
tation  of  any  opposition, — 

Above  $60  I  50 

Above  $40  but  not  above  $60..  I  00 
Above  $25  but  not  above  $40..  0  50 
$25orunder 0  30 

138.  For     every     search     amongst 

records,  beyond  two  years...;  0  20 

I 
In  every  case. 

139.  For   commission     on    moneys 

deposited,  one  per  cent. 

140.  For  any  writ  of  capias  ad  res- 

pondendum, pr  attachment 
before  judgment,  including 
copy  of  writ 1  1  00 

141.  On  every  additional  copy '  0  10 

142.  On  every  appeal  from  circuit 

court,  on  entry  of  appeal  ...    2  00  j 

143.  On   the  filing  of    appearance 

for  respondent 1  50 

144.  For  every   security    not  men- 

tioned in  this  tariff 0  40 


$  c. 


QT..  B., 
*       St,F.,6 


$    C. 


$  e. 
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QUEBEC. 


TABLES 


OF   THE 


STAM  P    DUTIES 

PAYABLE  ON  LAW  PROCEEDINGS 


IN  THE 
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PROVINCK  OF  QUEBEC. 
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Should  the  registrar  be  required  to  prepare  any  other 
document,  instrument  or  matter  whatsoever,  not 
specified  in  this  table,  he  will  be  entitled  to  the 
same  charge  as  a  proctor,  viz., — 

For  drawing,  for  every  folio « «."£0     1    0 

For  fair  copying  or  engrossing,  for  every  folio..     0     0    6 

2.  Fees  on  documents  not  prepared  hy  the  registrar,   but  by  the 
proctor,  solicitor  or  advocate  in  a  cause. 

On  a  decree,  pronouncing  for  the  interest  of  a  party 
proceeding  inpoenam,  being  signed  by  the  judge, 
including  the  drawing  the  act 0    6    0 

On  filing  affidavit  or  protest  of  a  master  or  mariners, 
without  reference  to  the  number  of  persons  mak- 
ing the  same 0    16 

On  filing  libel,  information,  claim,  proxy  or   similar 

document 0    2    3 

On  filing  exhibit  annexed  thereto  or  to  any  affidavit..     0    0    6 

On  signing  (or  filing)  personal  answers  of  a  party  in 

a  suit,  including  drawing  the  act 0    3    0 

3.  Fees  on  taking  the  examination  of  witnesses. 

On  the  examination  of  every  witness  on  an  informa- 
tion, libel,  interrogatories  or  plea  (whether  viva 
©oce  or  otherwise),  a  fee  of 0    4    6 

For  each  folio  to  which  the  examination  shall  extend, 

ifinEnglish 0    1    0 

If  by  interpretation  (interpreter  included) 0    2    0 

Note. — It  should  be  understood  that  the  registrar,  or 
whoever  acts  as  the  examiner  for  him,  should  take 
depositions  in  chief  of  the  witnesses,  on  the  libel, 
information  or  plea  itself,  without  written  interro- 
gatories, putting  such  relevant  questions,  viva  voce, 
as  may  suggest  themselves,  and  care  should  be  taken 
not  to  lead  the  \oitness.  The  libel,  information  or 
plea  should,  therefore,  always  be  drawn  sufficiently 
precise  and  full  to  enable  the  examiner  to  take  the 
examinations  accordingly.  The  cross-examinations 
must,  of  course,  betaken  on  written  interrogatories. 

4.  Fees  on  office  copies  of  papers  or  proceedings. 

For  office  copy    of  sentence   or   interlocutory    decree, 

certified  under  seal £0    6    0 

For  office  copy  of  any  affidavit,  examination,  answers 
of  a  party,  or  other  documents  or  proceedings  in 
a  cause,  or  extract  therefrom,  if  under  twelve 
folios 0    4    6 
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If  exceeding  twelve  folios,  for   each  folio  beyond 

twelve £0     0    6 

Office  copies  of  papers  and  proceedings  to  form  a  pro- 
cess, to  be  transmitted  to  the  court  of  appeal,  or 
for  any  other  purpose,  for  each  folio  contained 
therein 0    0    6 

5.  Fees  on  translation  of  papers. 

Where  papers  are  translated,  the  registrar  should 
charge  the  disbursement  actually  made  to  the 
translator,  with  an  addition  of  one -fourth,  to 
compensate  himself  for  his  trouble,  advance,  &c. 

6.  Incidental  feet  in  the  progress  of  a  cause. 

On  subduction  of  an  action 0    4    6 

For  entering  every  ordinary  act  of  court  not  specified 

in  this  table , 0     10 

On  every  default  pronounced  against  parties  in  con- 
tempt, in  cases  proceeding  in  2>cenam 0     4    (J 

On  every  interlocutory  decree,  or  sentence,  including 
drawing  the  act  to  be  paid  by  the  party  succeed- 
ing       0     9     0 

For  every  attendance  before  a  judge  or  surrogate,  at 
which  any  decree  is  made,  other  than  an  interlo- 
cutory or  sentence,  including  the  act,  drawing 
the  act 0    4    6 

For  a  receipt  for  original  documents  delivered  out  of 

the  registry 0     16 

On  a  search  or  examination  of  the  records,  by  any 
person  not  being  a  party  in  the  cause  in  which 
the  search  is  made 0     10 

Note. — No  fee  to  be  charged  to  a  party  in  the  cause,  or 
to  any  seaman  applying  for  a  search. 

For  advertising  an  intermediate  or  extra   court  day, 

in  addition  to  the  sum  paid  for  advertisement 0     4    6 

7.  On  paying  out  money. 

For  preparing  receipt  for  money  to  be  paid  out  of  the 

registry 0     16 

Poundage  on  money  paid  out  of  the  registry,  for  every 

pound  sterling 0     0     2 

8.   Taxing  Costs. 

For  taxing  a  bill  of  costs,  }f  under  six  folios,  from  the 

party  at  whose  instance  the  taxation  takes  place.    0    4    6 
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9.  References  of  accounts^  &c.,  hy  the  judfje  to  the  registrar 

and  merchants f 

To  the  registrar £2    2    0 

To  the  assistant  merchant 2    2    0 

If  two  merchants,  two  guineas  each. 

By  the  Marshal. 

For  arresting  a  vessel,  goods  or  person 0  18    0 

For  keeping  possession  of  a  vessel  and  cargo,  jointly, 
or  either  of  them  singly  when  the  same  are  not 
under  the  responsible  charge  and  custody  of  the 
officers  of  the  customs,  for  each  day  in  which 
they  remain  in  the  marshal's  charge,  exclusive 
of  charges  for  keepers  when  necessary 0    3    0 

Note. — This  fee  not  to  be  chargeable  in  cases  where  the 
goods  have  been  put  into  store  or  warehouse. 

For  inquiring  into  and  certifying  the   suflficiency  of 

persons  proposed  as  sureties  in  any  suit 0    2    3 

For  release  of  a  vessel,  goods,  or  person,  from  arrest.    0    2    3 

For  executing  any  monition,  or  decree  for  answers  of 
a  party,  or  compulsory  or  other  instrument  not 
specified 0    4    6 

For  every  default  or  decree  pronounced  for  the  in- 
terest of  a  party  proceeding  iw  ^)a;?tam 0    3    0 

For  every  attendance  in  court,  when  a  sentence  or 

interlocutory  decree  is  pronounced  0    4    6 

For  executing  any  decree  or  commission  of  appraise- 
ment, exclusive  of  the  appraiser's  fees,  but  in- 
cluding the  making  of  the  inventory,  if  the  value 
should  not  exceed  jB500  sterling 110 

For  the  like  duty,  when  the  value  exceeds  j£500  ster- 
ling      1  16    0 

For  executing  every  decree  or  commission  of  sale  of 
ship  or  goods,  by  public  auction,  when  the  gross 
proceeds  are  under  £200  sterling 1     1    0 

And  on  every  additional  £100  sterling 0  10    6 

On  attending  the  execution  of  a  decree  or  commission 
of  unlivery  of  cargo,  (when  not  done  for  the  pur- 
pose of  sale,)  per  day 0  16    0 

For  taking  a  person  in  execution,  after  sentence,  if 
the  sum  due  from  such  person  does  not  exceed 
£20  sterling 0  18    0 

For  the  like  duty,   when  the  sum  is  above  £20,  and 

under  £50  sterling 1  16    0 
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i^or  the  like  duty,  when  the  sum  is  above  £50,  and 
under  £100  sterling,  for  every  pound  sterling 
due £0     1     0 

iud  on  every  additional  pound  sterling,  after  the  first 

£100 0     0     6 

fOTE. — Should  it  be  necessary  for  the  marshal  to  go  any 
distance,  to  execute  any  of  the  above  duties,  there 
should  be  paid  to  him,  for  loss  of  time  and  travel- 
ling expenses,  in  addition  to  the  preceding  fees,  the 
following  : 

If  the  distance  exceeds  four  and  be  under  six 
miles 110 

If  the  distance  be  still  greater,  the  allowance 
to  be  increased  by  an  addition  of  28.  3d.  for 
each  additional  league,  and  his  reasonable 
disbursements. 

By  the  Advocates. 

LS  the  profession  of  advocate  and  proctor  are  not  as 
yet  separated  in  Lower  Canada,  the  fees  of  both 
are  inserted  under  the  following  head  : 

By  the  Advocates  and  Pboctors. 

Retaining  foe,  instructions  to  prosecute  or  defend 0  10    6 

For  attending  before  the  judge,  or  judge  surrogate, 

either  in  court  or  chambers 0    6    0 

On  extracting  any  warrant,  monition,  commission, 

writ,  or  other  instrument 0    6    0 

Drawing  libel,  information,  claim,  and  affidavit,  act  on 
petition,  responsive  plea  (or  replication)  to  libel 
or  information,  or  act  on  petition  0  18    0 

Engrossing  copies,  each 0    9    0 

Drawing  interrogatories,  answers,  affidavits,  or  any 
other  proceeding  whate'^er,  not  herein  specified, 
for  each  folio 0    10 

Pair  copying  or  engrossing,  for  every  folio 0    0    6 

!^0TE. — It  should  be  understood  that  in  preparing  inter- 
rogatories for  the  cross-examination  of  witnesses, 
they  are  not  to  be  drawn  separately  for  each  wit- 
ness to  whom  the  sam^e  ore  to  be  administered,  but 
that  when  practicable,  as  in  most  instances  tcill  be 
the  ease,  one  set  of  interrogatories  sTiould  be  pre- 
pared,  generally  applicable  to  all  the  icitnesseti. 
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For  consultation  with  party,  for  the  purpose  of  taking 
instructions  for  the  libel,  information,  plea,  act  on 
petition,  or  for  any  other  important  purpose,  dur- 
ing the  dependence  of  a  suit £0     6     0 

The  fee  for  the  final  hearing  must  depend  upon 
the  length  of  the  evidence,  and  the  import- 
ance a^d  difficulties  of  the  cause ;  but  in  2  2  0 
cases  of  no  great  intricacy,  the  fee  should  be 
from  two  to  three  guineas,  and  not  to  exceed  }•  3  3  0 
the  latter  sum,  unless  where  the  proceedings 
are   voluminous,    or    unusually  important  or  or 

difficult,  and   in  this  last  case  not  to  exceed 
five  guineas J      5    5    0 

For  any  necessary  attendance  on  the  registrar,  or  on 
the  adverse  proctor,  during  the  progress  of  a 
cause,  to  adjust  any  incidental  point  in  the  suit, 
or  on  the  marshal,  to  instruct  him  as  to  the  ser- 
vice of  any  instrument,  reporting  bail,  &o 0    4    6 

On  all  office  copies  of  depositions,  &c.,  obtained  from 
the  registrar,  one-third  of  the  actual  sum  paid  at 
the  registry  is  to  be  added  for  the  trouble  of  col- 
lating and  extracting  the  same. 

For  perusing  and  considering  any  papers,  exhibits  or 
documents,  furnished  or  introduced  into  a  cause 
by  the  adverse  party,  or  furnished  by  a  party  to 
his  own  proctor,  for  the  purpose  of  being  brought 
forward  as  evidence  in  the  suit,  if  not  exceeding 
twelve  folios 0    3 

For  every  additional  twelve  folios... 0    1 

For  attending   informations  on  the  final  hearing  of  1      0  10 
a  cause,  when  it  occupies  only  a  short  time,        0  16 
10s.;  if  a  few  hours,  168.   8d. ;    if  whole  day,  i         or 
£1.  6s.8d 1     6 


0 
6 
0 

S 

8 


Note. — ht  some  of  the  vice-admiralty  courts  proceed- 
ing h  for  the  forfeiture  of  ships  or  goods,  and  far 
the  recovery  of  2)enalties  consequent  thereon,  have, 
in  some  instances,  been  carried  on  by  two  separate 
suits — one  for  the  condemnation  of  the  property, 
and  the  other  for  the  penalties.  This  mode  of  pro- 
ceeding  should  be  discontinued,  one  suit  only 
being  necessary  to  accomplish  both  objects. 

In  all  cases  under  X20  sterling,  loherein  the  Judge 
shall  see  fit  to  order  that  the  proceedings  be  sum- 
mary and  the  evidence  taken  viva  voce,  the  fees  to 
betoken  by  the  several  officers  of  the  court  shall 
become  half  of    the  /oreyovug   fees,    and  no  more. 
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save  and  except  as  to  the  fee  for  the  warrant  of 
arrest,  arrest  and  bail  bond,  which  shall  remain  as 
above. 
So  also  as  to  cases   under    £  20  sterling  settled  be/ore 
the  return  of  the  warrant. 


At  the  Court  at  Buckingham  Palace, 
The  2nd  day  of  March,  1848. 

present: 

The  Queen^s  Most  Excellent  Majesty  in  Council. 

Whereas,  there  was  this  day  read  at  the  Board,  a  memorial 
of  the  right  honourable  the  lords  commissioners  of  the 
admiralty,  dated  the  16th  February,  1848,  in  the  words 
following  viz.  : 

"  Whereas,  by  his  late  majesty's  order  in  council,  of  the  27th 
June,  1832,  certain  tables  of  fees  were  established  for  the 
several  courts  of  vice -admiralty ;  and  by  a  subsequent  order  in 
council  of  his  late  majesty,  dated  20th  November,  1835,  so 
much  of  the  preceding  order  in  council  as  related  to  the 
establishment  of  a  table  of  fees,  to  be  taken  by  the  several 
officers  of  the  vice-admiralty  court  at  Quebec,  was  revoked ; 
and  whereas,  the  lords  commissioners  of  your  majesty's  treasury 
have  represented  to  us  that  it  would  be  desirable  to  establish  a 
table  of  fees  for  the  said  vioe-admiralty  court  at  Quebec,  we 
do,  therefore,  most  humbly  submit  to  your  majesty,  that  your 
majesty  will  be  most  graciously  pleased,  by  your  order  in 
council,  to  authorise  us  to  carry  into  effect  the  proposal  of  the 
lords  commissioners  of  your  majesty's  treasury,  and  that  the 
table  of  fees  hereunto  annexed,  which  has  been  proposed  by 
your  majesty's  advocate -general  and  other  competent  author- 
ities of  the  high  court  of  admiralty  of  England,  may  be  estab- 
lished, by  your  majesty's  order  in  council,  as  the  only  fees  to 
be  taken,  or  received,  by  the  officers  and  practitioners  of  the 
vice -admiralty  court  at  Quebec." 

Her  majesty  having  taken  the  said  memorial  into  considera- 
tion, was  pleased,  by  and  with  the  advice  of  her  privy  council, 
to  approve  thereof,  and  of  the  table  of  fees  accompanying  the 
same  (copy  whereof  is  hereunto  annexed),  and  the  right 
honourable  the  lords  commissioners  of  the  admiralty  are  to 
give  the  necessary  directions  herein  accordingly. 

(Signed)  C.  Greville. 

Entered  and  enrolled  in  the  vice-admiralty  court,  at  Quebec. 

the  27th  day  of  June,  1848. 

J.  P.  Bradley,  R^%\«.\x^x  . 
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RULES  AND  ORDERS 


IN 


INSOLVENCY    MATTERS 

Made  by  the  Judges  of  the  Superior  Court  for  Lower  Canada 
under  and  by  virtue  of  the  Statutes  27  and  28  Vict. ,  cap, 
17,  intituled :   ''An  act  respecting  Insolvency  y'' 
and  continued  in  force  by  the  *'  Insol- 
vent Act  of  1869."  s.  138. 


1.  There  shall  be  assigned  in 
the  court-house  of  each  judicial 
•district  at  which  the  sittings  of 
the  superior  court  are  held, 
two  rooms  for  matters  in  insol- 
vency, one  in  which  the  sittings 
of  the  judge  shall  be  held,  and 
the  other  for  the  office  of  the 
elerk  in  insolvency. 

2.  All  judicial  proceedings 
in  insolvency  shall  be  had  and 
conducted  in  the  said  court 
room  alone,  and  not  elsewhere  ; 
and  the  sittings  of  the  judge 
shall  commence  at  11  a.m.,  or 
at  such  hour  as   the  judges  or 

i'udge  in  each  district  shall 
Lereafter  appoint,  and  shall 
eontinue  till  the  business  of  the 
day  shall  be  completed,  or  un- 
til the  judge  shall  adjourn  the 
same. 

3.  The  clerk's  office  shall  be 
kept  open  every  juridical  day, 
from  9  A.  M.  to  4  p.  m.,  and 
shall  be  attended  during  that 


time  by  a  clerk  appointed  by 
the  district  prothonotary,  and 
who  shall  be  known  as  **  The 
Clerk  in  Insolvency." 

4.  To  ensure  regularity  of 
proceedings  at  the  sittings  of 
the  judges,  the  business  shall 
be  conducted  in  the  following 
order  : 

I.  Meeting  of  creditors  ; 
[I.  Motions ; 

III.  Rules  nisi ; 

IV.  Petitions,  except  as  here- 
inafter mentioned; 

V.  Proceedings  on  applica- 
tions for  discharge  of  insol- 
vents; 

VI.  Proceedings  on  applica- 
tions for  discharge  of  assignee ; 

VII.  Appeals. 

5.  Proceedings  before  a  judge 
or  court  may  be  conducted  by 
the  insolvent  himself,  or  by  any 
party  having  interest  therein, 
or  by  their  attorney  ud  litem, 
admitted  to  practice  in  Lower 
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Canada,  and  by  no  other 
person. 

6.  All  motions,  petitions  and 
claims,  and  all  papers  in  the 
nature  of  pleadings  in  insol- 
vency shall  be  intituled  :  In 
Insolvency  for  the   District  of 

In  the  matter  of. 

Insolvent,  and Claimant, 

Petitioner  or  Applicant,  as  the 
case  may  be,  plainly  written, 
without  interlineations  or  ab- 
breviations of  words ;  and  the 
subject  or  purpose  thereof  shall 
be  plainly  and  concisely  stated. 
They  shall  also  be  subscribed 
by  the  petitioner,  applicant  or 
claimant,  or  by  his  attorney  ad 
litem  for  him  ;  and  they  shall 
be  subject  to  the  ordinary  rules 
of  procedure  of  the  superior 
court  in  respect  of  similar 
papers,  as  regards  the  names 
and  designations  of  the  parties, 
and  the  mode  in  which  they 
shall  be  docketed  and  filed. 

7.  No  paper  of  any  descrip- 
tion shall  be  received  or  filed 
in  any  case,  unless  the  same 
shall  bo  properly  numbered  and 
intituled  in  the  case  or  pro- 
ceeding to  which  it  may  refer 
or  belong ;  and  be  also  endorsed 
with  the  general  description 
thereof,  and  with  the  name  of 
the  party  or  his  attorney  ad 
litem  filing  the  same. 

8.  In  all  appealable  matter 
in  dispute,  the  pretensions  of 
the  parties  shall  be  set  forth  in 
writing,  in  a  clear,  precise  and 
intelligible  manner,  and  the 
notes  of  the  verbal  evidence 
taken  before  the  assignee  shall 
be  plainly  written,  shall  be 
.signed  by  the  witness,  if  he  can 
wMte  and  sign  his   name,  and 

Bball  be   certified  by  the  as- 


signee as  having  been  sworn 
before  him.  And,  in  the  event 
of  an  appeal,  the  assignee  shall 
make  and  certify  a  transcript 
from  his  register,  of  the  pro- 
ceedings before  him  in  the 
matter  appealed  from.  And 
he  shall  also  make  and  certify 
a  list  of  the  documents  compos- 
ing such  proceedings  and 
appertaining  thereto,  and  shall 
annex  such  transcript  and  list 
to  such  documents  with  astrong 
paper  or  parchment  cover, 
before  producing  the  record 
before  tne  judge,  as  required 
by  the  said  act. 

9.  All  proceedings  before  a 
judge  or  court  shall  be  entered 
daily,  in  order  of  date,  in  a 
docket  of  proceedings,  to  be 
kept  by  the  clerk  for  each  case ; 
and  shall,  from  time  to  time, 
and  until  the  close  of  the 
estate,  be  fairly  transcribed  in 
registers  suitable  therefor, 
which  shall  be  kept  and  pre- 
served by  the  prothonotary, 
in  the  same  manner  as  the 
registers  of  proceedings  of  the 
superior  court. 

10.  No  demand,  petition  or 
application  of  which  notice  is 
required  to  be  given,  either  by 
the  provisions  of  the  said  act 
or  by  an  order  of  the  judge  or 
court,  shall  be  heard  until  after 
such  notice  shall  have  been 
given,  and  due  return  thereof 
made  and  filed  in  the  case. 

11.  Except  where  otherwise 
limited  and  provided  by  the 
said  act,  and  upon  good  cause 
shewn,  the  proceeding,  after 
notice  thereof  has  been  given, 
may  be  enlarged  by  the  judge 
or  court  whenever  the  rights  of 
parties  interested  may  seem  to 
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require  it  for  the  purpose  of 
Justice. 

12.  Whenever  a  particular 
number  of  days  is  prescribed 
for  the  doing  of  an  act  in 
insolvency,  the  first  and  last 
days  shall  not  be  computed,  nor 
any  fractions  of  a  day  allowed ; 
and  when  the  last  day  shall 
fall  upon  a  Sunday  or  holiday, 
the  time  shall  be  enlarged  to 
the  next  juridical  day. 

13.  AU  affidavits  of  indebt- 
edness, made  by  a  creditor,  or 
by  a  clerk  or  agent  of  a  cre- 
ditor shall  set  forth  the  parti- 
culars and  nature  of  the  debt, 
with  the  same  degree  of 
certainty  and  precision  as  is 
required  in  the  affidavits  to 
hold  to  bail  in  civil  process  in 
the  courts  of  Lower  Canada. 

14.  All  writs  of  attachment 
issued  under  the  said  Act,  shall, 
as  issued,  be  numbered  and 
entered  successively  by  the 
clerk  in  a  book,  to  which  there 
shall  be  an  index,  and  to  which 
access  for  examination  or  ex- 
tract shall  be  had  gratia,  at  all 
times  during  office  hours. 

16.  Every  such  writ  shall 
describe  the  parties  thereto,  in 
thei  same  manner  as  they  are 
described  in  the  said  affidavits 
of  debts ;  and  the  declaration 
accompanying  the  said  writ, 
shall  be  similar  in  its  form  to 
the  declarations  required  to  be 
filed  in  ordinary  suits  in  the 
superior  court. 

16.  No  such  writ  shall  issue 
until  after  the  affidavit  of  debt 
upon  which  the  writ  is  founded, 
shall  have  been  duly  filed  in 
the  clerk's  office. 

17.  All  services  of  writs, 
rules,    notices,   warrants   and  I 


proceedings  in  Lower  Canada, 
exceptotherwise  specially  pres- 
cribed by  the  said  act,  may  be 
made  by  a  bailiff  of  the  supe- 
rior or  circuit  court,  whose 
certificates  of  service  shall  be 
in  the  form  required  for  service 
of  process  in  the  said  courts ; 
or  by  any  literate  person,  who 
shall  certify  his  service  by  his 
affidavit ;  and  in  either  case, 
the  maimer,  place  and  time  of 
such  service  shall  be  described 
in  words,  and  also  the  distance 
from  the  place  uf  service  to  the 
place  of  proceeding. 

18.  All  services  of  wrist, 
rules,  notices,  warrants  or 
other  proceedings,  shall  be 
made  between  the  hours  of  8  a. 
M.  and  7  p.m.,  unless  otherwise 
directed  by  the  judge  or  court 
upon  good  cause  shewn. 

19.  Writs  of  attachment  need 
not  be  called  in  open  court,  but 
shall  be  returned  on  the  return 
day  into  the  clerk's  office,  and 
shall  be  there  filed  for  proceed- 
ings thereon,  as  may  be 
advised  or  directed. 

20.  Every  day  except  Sun- 
days and  holidays,  shall  be  a 
juridical  day  for  the  return  of 
said  writs,  and  for  judicial  and 
court  proceedings. 

21.  The  sheriff  to  whom 
the  writ  of  attachment  is  ad- 
dressed shall  not  be  re- 
quired to  make  any  detailed 
inventory  or  procla-verlal  of 
the  effects  or  articles  by  him 
attached  under  such  writ ;  but 
a  full  and  complete  inventory 
of  the  insolvent's  estate,  so 
attached  by  the  sheriff,  shall  be 
made  by  the  assignee  or  person 
who  shall  be  placed  in  posses- 
sion thereof  as  guardian  under 
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such  writ ;  by  sorting  and 
numbering  the  books  of  account, 
papers,  documents  and  vou- 
chers of  the  estate, andentering 
the  same,  with  the  other  assets, 
and  effects  thereof,  in  detail,  in 
abook  for  the  same,  which  shall 
be  called    "  The   Inventory  of 

the  Estate  of ,''  and  which 

shall  be  filed  by  the  said  assi- 
gnee or  person  in  possession,  on 
the  return  day  of  the  said  writ, 
as  required  by  the  said  act ; 
and  the  said  inventory  shall  be 
open  for  examination  or  extract 
at  all  times  during  of&ce  hours, 
gratis. 

22.  Immediately  upon  the 
execution  of  the  voluntary  deed 
or  instrument  of  assignment  to 
the  assignee,  he  shall  give  no- 
tice thereof  by  advertisement 
in  the  form  of  D.  of  the  said 
act  (vide  The  Insolvent  Act  of 
1869,  8.  2,  and  form  A),  re- 
quiring, by  such  notice,  all 
creditors  of  the  insolvent  to 
produce  before  him,  within 
two  months  from  the  date  there- 
of, their  claims,  specifying  the 
security  therefor,  with  the  vou- 
chers in  support  of  such  claims, 
as  required  by  such  notice. 

23.  The  clerk  shall  prepare 
for  the  judge  or  court,  a  list  of 
matters  pending  or  ready  and 
fixed  for  proceeding  on  each 
day,  following  therein  the  or- 
der of  procedure  prescribed  by 
the  4th  rule,  which  list  shall 
be  communicated  to  the  judge 
on  the  previous  day. 

24.  The  record  of  proceed- 
ings in  each  case  shall  at  all 
times  during  office  hours,  be 
accessible,  at  the  clerk's  office, 
to  creditors  and  others  in  in- 
terest in  such  cases,  for  exam- 


ination or  extract  therefrom, 
gratis.  And  in  like  manner  the 
minutes  of  meetings  of  credit- 
ors, and  the  registers  of  pro- 
ceedings, together  with  claims 
made  and  the  doenments  in 
possession  of  the  assignee,  shall 
also  be  accessible  to  creditors 
and  others  in  interest  in  the 
case,  at  convenient  hours,  daily, 
to  be  appointed  by  the  said 
assignee. 

25.  The  assignee  shall,  from 
time  to  time,  under  order  of 
date,  and  within  twenty  four 
hours  after  the  proceedings 
had  before  him,  file  in  the  said 
clerk's  office,  a  clear  copy  un- 
der his  signature  as  such  as- 
signee, of  such  proceedings, 
together  with  a  copy  of  the  se- 
veral newspapers  and  Official 
Gazette,  in  which  he  shall  have 
caused  notices  of  such  proceed- 
ings to  be  advertised,  which 
said  copy  and  newspapers  shall 
form  part  of  the  record  of  the 
particular  case. 

26.  The  assignee  shall,  on 
the  third  juridical  day  of  each 
month,  after  he  shall  have 
commenced  to  deposit  estate 
moneys  in  a  bank  or  bank 
agency,  as  required  by  the 
said  act,  file  of  record  in  the 
case  an  account  of  the  estate, 
shewing  the  balance  thereof  in 
his  hands,  or  under  his  control, 
made  up  to  the  last  day  of  the 
preceding  month.  And  no  mo- 
neys so  deposited,  shall  be 
withdrawn  without  a  special 
order  of  the  court,  entered  in 
the  docket  of  proceedings  is 
the  case,  or  upon  a  dividend 
sheet  prepared  and  notified,  as 
required  by  the  said  act,  or 
unless  otherwise  ordered  by  the 
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creditors,  under  the  powers 
oonferred  upon  them  by  the 
said  act. 

27.  Every  want  of  compliance 
with  these  rules  in  proceedings 
in  insolvency   shall  be  d  peine 


de  nullity,  and  the  proceeding 
in  which  the  irregularity  has 
occurred  if  objected  to,  on  the 
ground  of  such  want  of  compli- 
ance, shall  be  null  and  have  no 
effect. 


Edwd.  Bowen,  Ch.  JuF.  S.C. 

J.  Smith,  J.S.C. 

Edwd.  Short,  J.S.C. 

W.  Badglet,  J.S.C. 

J.  McCoBD,  J.S.C. 

A.  Lapontaine,  J.S.C. 

A.  POLETTK,  J.S.C. 

J.  A.  Berthelot,  J.S.C. 

S.  C.  Monk,  A.J.S. 

J.  J.  Taschebeau,  A.J.S. 
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Fees  payable  to  the  prothonotart  under  order  in  Coukcil 

OP  THE  20th  January,  1879. 

On  filing  proceedings  relating  to  the  appointment  of  an 

interim  assignee  as  assignee $  2  50 

When  another  person  is  appointed 3  00 

On  filing  consent  of  creditors,  or  deed  of  composition 

and  discharge 2  00 

For  every  writ  of  attachment 2  00 

For  every  concurrent  writ,  when  required 2  00 

For  every  copy  of  such  writs 0  60 

On  the  return  of  any  writ  of  attachment 6  00 

For  the  prothonotary's  attendance  at  a  meeting  to  ap- 
point an  assignee 2  00 

For  copy  of  judgment  appointing  assignee 1  00 

On  filing  of  petition  to  contest  demand  of  compulsory  li- 
quidation   6  00 

For  every  answer  in  writing  to  a  contestation 1  00 

On  filing  any  contestation  before  assignee  and  submit- 
ted to  the  Court  or  a  Judge  for  settlement.. 1  00 

On  filing  a  petition  in  appeal  to  a  Judge 4  00 

On  returning  record 1  00 

For  an  order  to  serve  for  examining  debtor  or  other  par- 
ties touching  the  insolvent's  estate  and  effects 0  50 

On  filing  any  petition,  other  than  in  appeal  in  contesting 

proceedings  for  compulsory  liquidation 2  00 

For  copy  of  order 0  50 

On  filing  contestation 2  00 

On  each  deposition  of  a  witness,  per  hundred  words 0  10 

On  filing  any  petition  or  application  for  discharge 2  00 

On  every  petition  and  application  not  raising  a  contesta- 
tion, not  mentioned  above 1  00 

For  the  order  or  copy 0  60 

On  every  motion,  rule,  copy  of  rule,  judgment,  order, 
commission  rogatoire,  and  other  incidental  pro- 
ceeding, not  specified  above,  the  same  foes  as  those 
charged  by  this  tariff  in  first  class  actions. 
To  the  criers  (including  the  assistants  and  criers  of  the 
Court.') 
On  return  of  any  writ  of  attachment  under  insolvent 

act...-. - 0  80 
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Fees  to  Attorneys. 
On  Proceedings  for  Compulsory  Liquidation, 

For  conducting  proceedings  to  the  appointment  of  offi- 
cial assignee, — 

To  plaintiff's  attorney, — 

If  not  contested... 30  00 

If  contested — additional  fee 20  00 

GounsePs  fee  at  enqudte, — additional 10  00 

To  defendant's  attorney, — 

If  not  contested, — fee  on  appearance 10  00 

If  contested, — additional  fee 20  00 

Counsel's  fee  at  enqu^te 10  00 

On  preparing  Claim: 

For  ev«ry  chirographary  claim  without  security 1  00 

"      "  "  "      with  security 2  00 

For  every  hypothecary  claim,  if  not  contested 5  00 

On  every  Contestation  of  Claim, 

Without  enqu^te, — 

To  claimant's  attorney $10  00 

To  contestant's  attorney 10  00 

With  enqu^te, — 

To  claimant's  attorney 25  00 

To  contestant's  attorney 20  00 

On  Contestations  of  Dividend  Sheet, 

The  same  fees  and  disbursements  to  counsel  and  to 
assignee  as  on  contestation  of  claim. 

On  Applications  for  discharge  by  the  Court,  for  Confirmation 
of  discharge  or, for  anniUling  discharge. 

To  the  applicant's  attorney, — 

If  not  contested $15  00 

If  contested  without  enqu^te 25  00 

If  contested  with  enqudte 35  00 

To  the  respondent's  attorney, — 

If  contested  without  enqudte 15  00 

If  contested  with  enqu^te 25  00 
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On  Petitions  {other  than  Petitions  in  Appeal)  or  in  Contestationt 
of  Proceedings  for  Compvlsory  Liquidation. 

To  the  petitioner's  attorney, — 

On  every  petition  not  contested $  5  00 

If  contested  without  enqu^te 10  00 

If  contested  with  enqu^te 15  00 

To  the  respondent's  attorney, — 

If  contested  without  enqn^te 8  00 

If  contested  with  enqu^te 12  00 

On  Petitiofis  in  Appeal  to  a  Judge. 

To  the  attorney  for  the  petitioner, — 

If  not  contested 10  00 

If  contested 20  00 

To  the  attorney  for  the  respondents 15  00 

Assignee's  Fees. 

On  every  chirographary  claim  and  hypothecary  claim 

not  contested 0  10 

For  every  witness  examined  on  the  contestation  of  a 

claim  0  25 

On  inscription  of  contestation  for  argument 2  00 

On  Petitions  in  Appeal  to  a  Judge. 

For  transcript  of  and  making  up  record,  and  attend- 
ance before  the  judge r 5  00 

For  making  up  inventory  and  statements — to  be  subject  to 
taxation  by  Judge, 

General  Rule. 

To  the  attorneys,  prothonotaries  and  bailiffs, — 

Fees  and  disbursements  on  all  rules,  motions,  copies  of 
rules,  j  udgments  and  orders,  commissions  rogatoirtt, 
and  other  incidental  matters,  according  to  the  same 
rates  as  arc  allowed  by  the  present  tariff  in  first-class 
actions  in  the  superior  court. 
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FORMS    CONNECTED    WITH    THE    CIVIL  CODE. 


No.  1. 


In  connection  with  article  1834. 


-.} 


m 


Lower  Canada, 
District  of  — 

WE, ,  of 
(^Grocers)  hereby  certify 
that  we  (have  carried  on  and) 
intend  to  carry  on  trade  and 

business,  as  (^Orocers,)  at , 

in  partnership,  under  the  name 

and  firm   of   ,    (or  as  the 

case  may  be,)  or  I  (or  we)  the 

undersigned,   of  ,  hereby 

certify  that  I  (or  we)  (have 
carried  on  and)  intend  to  carry 

on  trade  and  business  as , 

at ,  in  partnership  with  C. 

D.,  of ,  and  E.  F.,  of , 

and  that  the   said  partnership 

hath  subsisted  since  the  

day  of ,  one  thousand , 

and  that  we  (or  I  or  we  and 
the  said  G.  D.  and  E.  F.)  are 
and  have  been  since  the  said 
day,  the  only  members  of  the 
said  partnership. 

Witness  our  (or  any  of  our) 

bands   at ;  this  day 

of ,  one  thousand ,  (or 


ae  the  case  May  be.) 


27 


No.  2. 
In  connection  with  article  2299. 

Noting  for  Non- Acceptance. 
(Copy  of  bill  &  endorsements.) 


On  the 


-,  18  — ,  the  above 


bill  was  by  me,  at  the  request 
of ,  presented  for  accept- 
ance to  E.  F.,  the  drawee,  per- 
sonally, (or  at  his  residence, 
office  or  usual  place  of  business) 
in  the  city  (town  or  village) 

of ,  and  I  have  received 

for  answer  " ;"  the  said 

bill  is  therefore  noted  for  non- 
acceptance. 

A.  B., 
Not.  Pub. 
, ,  18-, 

Due  notice  of  the  above  was 
by  me  served  upon  J  p  *  p.*'  [ 

*''«    {  end3r.  }  ?«"«»»"?' 

on  the of ,  (or,  at  his 

residence,   or    usual  place   of 

business  in  ,  on  the 

of  ,)    or,    by    depositing 

such  notice,  directed  to  him» 
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at ,  in  her  majesty's  post 

office   in    this    city,    (town  or 

village,)    on    the    day   of 

and  prepaying  the  post- 


age thereon. 


A.  B., 
Not.  Pub, 


18 — 


No.  3. 


In  tonnection  with  article  2203. 

Protest  for  non-acceptance  or 
for  non-payment  of  a  bill 
payable  generally. 

(Copy    of   bill    and   endorse- 
ment.) 


On  this 


day  of ,  in 


the  year  18 — ,  I,  A.  B.,  notary 
public,    for     Lower    Canada, 

dwelling    at    ,    in   Lower 

Canada,  at  the  request  of- 


did  exhibit  the  original  bill  of 
exchange,  whereof  a  true  copy 
is  above   written,   unto  E.  F., 

«>«  1  aoet^tor  }  ''''''">'•  P*" 
sonally,  (or,  at  his  residence, 
office  or  usual  place  of  business 
,)  and,  speaking  to  him- 


in 


self  (or  his  wife,  his  clerk,  or 
his  servant,  &c.)  did  demand 
\  acceptance  |  ^^^^^^^       ^^^ 
I    payment    j  ' 

which    demand  j     ,      [       an- 
swered, " ." 

Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 
protested,  and  by  these  presents 
do  protest  against  the  acceptor, 
drawer  and  endorsers  (or, 
drawer  and  endorseTB^  o^  l\i« 


said  bill,  and  other  parties 
thereto,  or  therein  ooneemed, 
for  all  exchange,  re -exchange, 
and  all  costs,  damages  and  in- 
terest, present  and  to  come,  for 

said  bill. 

All  which  I  attest  under  my 
signature. 

(Protested  in  duplicate.) 

A.  B.,  Not.  Pub. 


No.  4. 


In  connection  with  article  2203. 

Protest  for  non-acceptance  or 
for  non-payment  of  a  bUlpay- 
able  at  a  stated  place. 


(Copy    of   bill    and 
ments.) 


endorse- 


On  this 


day  of ,  in 


the  year  18 — ,  I,  A.  B.,  notary 
public  for  Lower  Canada,  dwell- 
ing at ,  in  Lower  Canadi, 

at  the  request  of ,  did  ex- 
hibit the  original  bill  of  ex- 
change whereof  a  true  copy  is 
above  written,  unto  E.  F.,  tbe 

f  drawee     }  .,         r      j. 

1  «««««+«»     thereof,   at  > 

(  acceptor  J 

being  the  stated  place  where 

the  said  bill  is  payable,  and 

there,  speaking  to  .  did 


the 


said  bill ;  unto  which  demand 
he  answered 


(( 


ft 


Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  havs 
i^iotfisted,  and  by  these  preseoti 
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do  protest  against  the  acceptor, 
drawer  and  endorsers  (or, 
drawer  and  endorsers)  of  the 
said  bill,  and  all  other  parties 
thereto,  or  therein  concerned, 
for  all  exchange,  re -exchange, 
and  all  costs,  damages  and  in- 
terest, present  and  to  come,  for 

said  bill. 

All  which  I  attest  under  my 
signature. 

(Protested  in  duplicate.) 

A.  B., 
Not.  Pub. 


No.  5. 


In  connection  with  article  2320. 

Protest  for  non-payment  of  a 
bill  noted,  but  not  protested, 
for  non-acceptance. 

If  the  protest  is  made  by  the 
tame  notary  who  noted  the  bill, 
it  should  immediately  follow  the 
act  of  noting  and  memorandum 
of  service  thereof,  beginning  with 
the  words  "  And  afterwards, 
on,  &Q,,"  continuing  as  in  the 
last  preceding  form,  but  intro- 
ducing between  the  words  "  did 
exhibit,"  the  word  "again;" 
and,  in  a  parenthesis  between  the 
words  "written  unto,"  thewords 
"and  which  bill  was  by  me, 
duly  noted  for  non-acceptance 
on day  of last." 

But  if  the  protest  be  not  made 
by  the  same  notary,  then  it  should 
follow  a  copy  of  the  original  bill 
and  endorsements    and    noting 


marked  on  the  bUl, — and  then  in 
the  protest  introduce  in  a  paren- 
thesis, between  the  words  "  writ- 
ten unto,"    the    words    "  and 

which  bill  was,  on  the day 

of last,   by   ,  public 

notary  for  Lower  Canada,  noted 
for  non-acceptance,  as  appears 
by  his  note  thereof  marked  on 
the  said  bill." 


No.  6. 


In  connection  with  article  2320. 

Protest  for   non-payment  of  a 
note  payable  generally. 

(Copy   of   note    and   endorse- 
ments.) 


On  this day  of ,  in 

the  year  18 — ,  I,  A.  B.,  notary 
publicfor  LowerCanada,  dwell- 
ing at ,  in  Lower  Canada, 

at  the  request  of ,  did  ex- 
hibit the  original  promissory 
note,  whereof   a  true  copy  is 

above  written,  unto ,  the 

promissor,  personally  (or  at  his 
residence,  office  or  usual  place 

of  business,  in ),  andspeak- 

ing  to  himself  (or  his  wife,  his 
clerk,  or  his  servant,  Ac),  did 
demand  payment  thereof;  unto 

which  demand    ]        ^ 

swered  " 


she 


>» 


) 


an- 


Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 
protested,  and  by  these  presents 
do  protest  against  the  promissor 
and  endorsers  of  the  said' note, 
and  all  other  parties  thereto  or 
therein  concerned,  for  all  costs, 
damages  and  VhXai^^X.  -^t^^vgA^ 


420 


APPENDIX. 


and  to  oome,  for  want  of  pay- 
ment of  the  said  note. 

All  which  I  attest  under  my 
signature. 

(Protested  in  duplicate.) 

A.  B., 
Not,  Pub, 


No.  7. 


In  connection  with  article  2320. 

Protest  for  non-payment   of  a 
note  payable  at  a  stated  place. 

{Copy   of   note    and  endorse- 
ments.) 


On  this 


day  of ,  in 


the  year  18 — ,  I,  A.  B.,  notary 
public  for  Lower  Canada,  dwell- 
ing at ,  in  Lower  Canada, 

at  the  request  of ,  did  ex- 
hibit the  original  promissory 
note,  whereof  a  true   copy  is 

above  written,   unto  ,  the 

promissor,  at ,   being  the 

stated  place  where  the  said 
note   is    payable,    and   there, 

speaking  to  ,  did  demand 

payment  of  the  said  note,  unto 
which    demand    he    answered 


t( 


»> 


Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 
protested,  and  by  these  presents 
do  protest  against  thepromissor 
and  endorsers  of  the  said  note, 
and  all  other  parties  thereto, 
or  therein  concerned,  for  all 
costs,  damages  and  interest, 
present  and  to  come,  for  want 
of  payment  of  tlie  said  note. 


All  which  I  attest  under  my 
signature. 

(Protested  in  duplicate.) 

A.  B.J 
Not.  Pvh. 


No.  8. 


In    connection     with 
2303,  2326. 


articles 


Notarial  notice  of  a  noting,  or 
of  protest  for  non-acneptanee, 
or  of  a  protest  for  non-pay- 
ment of  a  bill, 

(Place  and  date  of  noting  or  of 

protest.) 
List.] 

To  P.  Q.  (the  drawer"),  at . 

Sir, — Your  bill  of  exchange 

for  $ ,  dated  at  ,  tiie 

,  upon  E.  F.,  in  favor  of 

C.  D.,  payable  days  after 

J  date  '  [  ^*s  this  day,  atthere- 

A.  B., 
Not.  Pub, 

(Place  and  date   of  noting  or 

of  protest.) 
[2nd.] 

To  C.  D.  (^endorser),  (or  F.  0.)' 
at . 

Sir,— Mr.  P.  Q.'s  bill  of  ex- 
\  <i^wv\j,^^c\t  $ ,  dated  at — -, 
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the ,  upon  E.  F.,  in  your 

favor  (or  in  favor  of  C.  D.),  pay- 
able   days  after  |  '^^^^^*   | 

and  by  you  endorsed,  was  this 
day,  at  the   request  of  , 

'»"ly{Xtod     }  by  me  for 


f  non-acceptance. ) 
I  non-payment,     j 


A.  B., 
Not,  Puh. 


No.  9. 


In   connection     with     articles 
2303,  2326. 

Notarial   notice   of  protest  for 
non-payment  of  a  note. 

(Place  and  date  of  protest.) 


To 


at 


Sir, — Mr.  P.  Q.'s  promissory 
note  for  $ ,  dated  at , 

C  days 
the ,  payable  <  months 

f  on 


after  date 


or  or- 


'» { ri. } 

der,  and  endorsed  by  you,  was 

this  day,  at  the  request  of , 

duly  protested  by  me  for  non- 
payment. 

A.  B., 

Not.  Pub. 


No.  10. 


In    connection    with    articles 
2303,  2326. 


Act  of  notarial  service  of  notice 
of  a  protest  for  non-acceptance 
or  non-payment  of  a  hill,  or 
of  non-payment  of  a  note  (to 
be  subjoined  to  the  protest) . 

And  afterwards,  I,  the  afore- 
said protesting  notary  public, 
did  serve  due  notice  in  the 
form  prescribed  by  law,  of  the 
foregoing 

protest  for  j  °on- acceptance  | 
'^  ( non-payment     J 

®^  ^^®  {    note    }  **^®"^y  pro- 
tested  upon    I    ^*  ^''    I    the 

f  drawer         )         „       „ 

>  perEonally,  on 

of  — — [or  at  his 


I  endorsers 
the day 


residence,  office,  or  usual  place 

of  business  in ,  on  the 

day  of ;  or,  by  depositing 

such  notice,  directed  to  the  said 

]  C*  D  *   I  *^ '  ^°  ^®^  ™*" 

jesty's  post  office   in   this  city 

(town  or  village),   on  the 

day  of ,  and  prepaying  the 

postage  thereon.] 

In  testimony  whereof,  I  have, 
on  the  last- mentioned  day  and 

year,  at aforesaid,  signed 

these  presents. 

A.B., 
Not.  Pub, 


No.  11. 


In   connection     with     articles 
2304,  2305,  2320,  2327. 

Protest  of  a  Justice  of  the  peace 
(cohere  there  is  no  notary)  for 
non-acceptance  of  a  billf  or 
non-payment  of  a  bill  or  note^ 
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(Copy  of  bill  or  note  and  en- 
dorsements.) 


On  this day  of 


— ,  m 
the  year  18 — ,  I,  N.  0.,  one  of 
her  majesty's  justices   of  the 

peace  for  the  district  of , 

in  Lower  Canada,  dwelling  at 

(or  near)  the   village  of , 

in  the  said  district,  there  being 
no  practising  notary  public 
resident  at  or  near  the  said  vil- 
lage, {or  any  other  legal  cause), 

did,  at  the  request  of ,  and 

in  the  presence  of , a  house- 
holder in  the  said  district,  well 
known   unto    me,   exhibit   the 

original   \    ^.      [    whereof  a 

true  copy  is  above  written  unto 

C  drawer       ^ 
P.  Q.,  the  <  acceptor    >  thereof, 

(  promissor  ) 
personally,  (or  at  his  residence, 
office,  or  usual  place  of  busi- 
ness in ),  and  speaking  to 

himself  (his  wife,  his  tlerk,  or 
his  servant,  &c.),  did  demand 

{^;C^r     |tWeof...nto 

which  demand  ]  ,  [  an- 
swered " ." 

Wherefore  I,  the  said  jus- 
tice of  the  peace,  at  the  re- 
quest aforesaid,  have  pro- 
tested, and  by  these  presents 
do  protest  against  the 
drawer  and  endorsers 
promissor  and  endorsers 
acceptor,  drawer  and  en- 
dorsers 

of  the  said  \        .       i   and    all 

other  parties  thereto  and  there- 
in concerned,  for  all  exchange, 
re- exchange,    and    all    costs, 
damages  and  intereet,  present 


for     want   of 


I  or 


the   said 


and    to    come, 

I  acceptance 

I  payment 

fbiU     ) 

(  note,  j 

All  which  is  by  these  presents 
attested  under  the  signature  of 
the  said  (the  witTieta),  and  un- 
der my  hand  and  seal. 

(Protested  in  duplicate.) 

{Signature  of  the  witness.') 
{Signature  and  seal  of  the  J.P.) 


No.  12. 


In  connection  with  article  2337. 
Schedule  of  fees  and  charges. 

For  presenting  and  noting  $  c. 
for  non-acoeptanoe  any 
bill  of  exchange,  and 
keeping   the    same  on 
record 1  00 

Copy  of  the  same  when 
required  by  the  holder.  0  50 

For  noting  and  protesting 
for  non-payment  any 
bill  of  exchange  or  pro- 
missory note,  draft  or 
order,  and  putting  the 
same  on  record 1  00 

For  making  and  furnish- 
ing the  holder  of  any 
bill  or  note,  with  dupli- 
cate copy  of  any  protest 
for  non-acceptance  or 
non-payment,  with  cer- 
tificate of  service  and 
copy  of  notice  served 
upon  the  drawer  and 
endorsers 0  50 

For  every  notice,  includ- 
ing the  service  and  re- 
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cording  eopy  of  the 
same,  to  an  endorser 
or  drawer,  in  addition 
to  the  postages  actually 
paid  $0  50 


No.  13. 


In  connection  with  article  2134. 

Form  of  a  deed  of  bargain  and 
sale  executed  before  wiineasea. 

This  deed,  made  the day 

of ,  &c.,  between  A.  B.,  of 

,  ifec,  of  the  one  part;  and 

C.  D.,  of ,  &c.,  of  the  other 

part,  witnesseth  :  That,  for  and 
m   consideration    of    the  sum 

of to^  the   said   A.   B.  in 

hand  paid  by  the  said  C.  D., 
at  or  before  the  execution  of 
these  presents  (the  receipt 
whereof  is  hereby  acknow- 
ledged by  the  said  A.  B.),  he, 
the  said  A.  B.,  doth  hereby 
grant,  bargain,  sell  and  con- 
firm unto  the  said  C.  D.,  his 
heirs  and  assigns  forever,  all 
that  certain  lot  of  land,  &c., 
(insert  here  a  description  of  the 
properti/  sold)  :  To  have  and  to 
hold  the  said  lot  of  land  and 

S remises  hereinbefore  granted, 
argainedand  sold,  or  intended 
80  to  be,  with  their  and  every 
of  their  appurtenances,  unto 
the  said  C.  D.,  his  heirs  and 
assigns  for  ever.     In  witness, 

Ac. 

A.  B.     [L.  S.] 
C.  D.     [L.  S.] 


No.  14. 

In  connection  with  article  2139. 

Memorial  of  a  deed  of  bargain 
and  sale  executed  before  wit- 
nesses. 

A  memorial  to  be  registered 
of  a  deed  of  bargain  and  sale, 

bearing   date   the day    of 

,  in  the  year  of  our  Lord 

,  made  between  A.  B.,  of 

-,  esquire,  of  the  one  part, 


Signed,  sealed  and 
delivered,  in  the 
presence  of 


and  C.  D,  of ,  Ac,  of  the 

other  part  (a  full  description  of 
the  parties  to  be  inserted,  as  in 
the  deed),  by  which  said  deed 
the  said  A.  B.,  for  the  conside- 
rations therein  expressed,  did 
grant,  bargain,  sell  and  con- 
firm unto  the  said  C.  D.,  his 
heirs  and  assigns,  all  that,  &c. 
(insert  a  description  of  the  pro- 
perty sold)  :  To  hold  to  the  said 
C.  D.,  his  heirs  and  assigns  for 
ever  :  Which  said  deed  is  wit- 
nessed, Ac.  (specify  here  the 
names  of  the  witnesses  to  the 
execution  of  the  deed);  and  the 
said  deed  is  required  to  be 
registered  by  the  said  C.  D. 

As  witness  his  hand,  this 

day  of ,  <fec. 

CD. 
Signed  in  the  presence  of 

J.  K. 

L.  M. 


E.  F., 
a.  H. 


No.  15. 

In  connection  with  article  2041. 

Memorial  of  a  deed  of  bargain 
and  sale,  by  way  of  mortgage, 
before  witnesses. 

A  memorial  to  be  registered 
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of  a  deed  of  bargain  and  sale, 

bearing   date  the day   of 

,  in  the  year  of  our  Lord 

,  made  between  A.  B.,  of 

-,  &e.,  of  the  one  part,  and 


C.  D.,  of ,  Ac,  of  the  other 

part,  by  which  said  deed,  the 
said  A.  B.  did  grant,  bargain, 
sell  and  confirm  unto  the  said 
0.  D.,  his  heirs  and  assigns, 
all  that,  &c.  {here  insert  a  de- 
scription of  the  mortgaged  prem- 
ises). To  hold  to  the  said  C.  D., 
his  heirs  and  assigns  for  ever, 
— subject,  nevertheless,  to  re- 
demption, upon  payment  to  the 
said  C.  D.,  his  heirs,  executors, 
curators,  administrators,  or  as- 
signs, of  the  sum  of dollars, 

and  lawful  interest,  as  in  the 
said  deed  is  expressed  ;  which 
said  deed  is  witnessed  {specify 
here  the  names  of  the  witnesses 
as  in  form  14)  :  and  the  same 
deed  is  hereby  required  to  be 
registered  by  the   said   C.  D. 

As  witness  his  hand,  this 

day  of,  &c. 

CD. 

Signed  in  the  presence  of 

B.  F. 
G.  H. 


No.  16. 


In    connection     with    articles 
2098,   2139. 

Memorial  of  an  onerous  deed  of 
gift  inter  vivos. 

A  memorial  to  be  registered 
cf  a  notarial  copy  of  a  deed  of 


gift  inter  vivos,  bearing  date  at 

,  on  the day  of .  in 

the  year  of  our  Lord — — ,  made 
between  A.  B.   of,  Ac,   (and 
G.  D.,  his  wife  by  him  in  this 
behalf  duly  authorized,)  of  the 
one  part,  and  £.  F.  of,  &e,,  of 
the  other  part,  (a  full  descrip- 
tion of  the  parties  to  be  inserted, 
as  in  the  deed)  ;  before  Q.  H., 
public  notary    and  witnesses, 
{or  before  J.  E.,  and  another, 
public  notaries,  as  the  case  may 
be,)  by  which  said  deed  of  gift, 
the  said  A.  B.  and  C.  D.,  his 
wife,  did  give,  grant  and  con- 
firm unto  the  said  E.  F.,  hit 
heirs  and  assigns,  all  that,  Ac, 
(insert  a  description  of  the  pro- 
perty conveyed  by  the  deed  of 
gift ;)  to  hold  to  the  said  E.F., 
his  heirs  and  assigns  for  ever ; 
subject,  nevertheless,  to  a  cer- 
tain life-rent,  consisting  of,Ac., 
{here  insert  the  particulars  of 
which  the  life-rent  is  composed;) 
which  said  life-rent  is  payable 
by  the  said  E.  F.,  to  the  said 
A.  B.  and  C.  D.,  his  wife,  each 
and  every  year  during  the  term 
of  their  natural  lives,  as  in  the 
said  deed  of  gift  inter  vivos,  is 
expressed  :   And  the  said  deed 
or  gitf  is  hereby  required  to  be 
registered  by  (the  said  E.  F.) 

As  witness  his  hand,  this 

day  of ,  &o. 

E.  F. 
Signed  in  the  presence  of 

L.  M. 

N.  P. 


No.  IT. 


In  connection  with  the  articles 
2098,  2139. 
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Jdemorial  of  a  willy  or  of  a  pro- 
hate,  or  an  office  copy,  or  a 
notarial  copy  thereof. 

A  memorial  to  be  registered 
of  the  probate  (or,  of  the  ori- 
ginal will,  or  an  oflSce  or  no- 
tarial copy,  or  as  the  case  may 
be,)  of  the  last  will  and  testa- 
ment of  G.   H.,  late  of , 

bearing  date,  Ac,  by  which 
will  the  said  testator  did  give 
and  devise  unto,  &c.,  (as  in  the 
will,)  to  hold,  &c.  ;  which  said 
will  was  executed  by  the  said 
testator,  in  the  presence  of  A. 
B.  of,  &o,,  G.  D.  of,  &c. :  And 
the  probate  of  the  said  will, 
(^or,  the  original,  or  an  office 
or  notarial  copy,  or  as  the  case 
may  be,)  is  hereby  required  to 
be  registered  by  (0.  P.,  one  of 
the   devisees  therein  named.) 

As  witness  his  hand,  this 

day  of . 

0.  P. 

Signed  in  the  presence  of 

rv«  S* 
T.  V. 


No.  18. 


In  connection  with  the  articles 
2098,  2139. 

Memorial  of  a  notarial  obliga- 
tion, 

A  memorial  to  be  registered 
of  a  notarial  copy  of,  t*.  notarial 
obligation  (or  of  the  original, 
if  it  be  th%,  original,)   bearing 

date  the day  o    ,  in 

the  year    ot    our   Lord    , 

made  and  entevedinto  by  A.  B. 
of ,  &o.,  before  B.  F.,  public 


notary  and  witnesses,  (or  be- 
fore G.  H.  and  another,  public 
notaries,  if  the  case  be  so,) 
whereby  the  said  A.  B.  owned 
himself  to  be  indebted  to  0.  D. 

of ,  Ac,  in  the  sum  of 

dollars,  to  be  paid,  &c., — and 
for  securing  the  payment  of  the 
said  sum  of  money  and  interest, 
hypothecated  all  that,  &<i,, (in- 
sert the  description  of  the  hypo- 
thecated premises,  as  contained 
in  the  notarial  obligation  :) 
Which  said  notarial  copy  of  the 
said  notarial  obligation  is  here- 
by required  to  be  registered  by 
the  said  0.  B.  As  witness  his 
hand,  this day  of ,  Ac. 

CD. 
Signed  in  the  presence  of 

J.  K. 
L.  M. 


No.  19. 


In  connection  with  the  articles 
2117,  2139. 

Memorial  of  the  appointment  of 
a  tutor  to  minors  for  the  pre- 
servation of  the  legal  or  tacit 
hypothec  restdting  from  such 
appointment. 

A  memorial  to  be  registered 
of  the  appointment  of  A.  B.  of, 
&c.,  (insert  the  place  of  abode 
and  addition  of  the  tutor  ,')to  be 
tutor  to  CD.,  E.P.,  &c.,  minors 
under  the  age  of  twenty-one 
years,  issue  of  the  marriage  of 
the  late  G.  H.,  (the  name  of 
the  father)  deceased,  with  tho 
late  J.  K.,  (the  name  of  the 
mother)  also  deceased,  which 
appointment  was  made  by  and. 
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tinder  the  authority  of  L.  M. 
(inter t  the  name  and  description 
of  the  judge  hy  whom  the  ap- 
pointment hat  been  made;')  at, 
S:c.(the  place  xohere  the  appoint- 

ftient  was  made,)    on  the 

day  of ,  in  the  year  of  our 

JLiord and  the   said    ap  - 

pointment  is  hereby  required 
to  he  registered,  for  the  pre- 
servation of  the  hypothec  re- 
sulting therefrom,  on  the  real 
estate     of    the     said    A.     B., 

(ituate   in    the    of    (the 

name  of  the  registration  coun- 
ty or  division  within  which 
the  registration  is  to  be  made, 
and  describe  the  property)  by 
N.  0.  of  <feo.  (insert  the  name 
and  description  of  the  person 
requiring  the  registration).     As 

witness  his  hand,  this day 

of ,  &c. 

N.  0. 

Signed  in  the  presence  of 

0.  P. 


No.  20. 


In  connection  with  the  articles 
2121,  2139. 

Memorial  of  a  judgment. 

A  memorial  to  be  registered 
of  a  judgment  in  her  majesty's 

court  of ,   at ,  in  the 

vear  of  our  Lord ,  between 

A.  B.,  of ,   Ac,   plaintiflf, 

and  C.  D.,  of ,  Ac,  defend- 
ant, for dollars,  with  in- 
terest   from,    <fec.,    and    costs 

taxed    at dollars  ;    which 

said  judgment  was  rendeTed 


on   the day  of  the  said 

month  of ,  arid  is  hereby 

required   to  bo  registered  by 
(the  said  A.  B.)     As  witness 

his  hand,  this day  of , 

Ac. 

A.  B. 

Signed  in  the  presence  of 

J.  F. 
T.  P. 


No.  21. 


In  connection  with  article  2151. 

Certificate  of  discharge  from 
a  judgment  which  has  bren 
registered. 


To  the  registrar  of 


I,  A.  B.,  of,  Ac,  do  hereby 
certify,  that  C.  D.,  of,  Ac,  hath 
paid  me  the  sum  of  money  due 
upon  a  judgment  recovered  in 

her  majesty's  court  of ,  at 

,  in  the  year  of  our  Lord 

by  me,  the   said   A.  B. 


against  the  said  0.  D.,  for 

dollars,  debt,  and dollars, 

costs,  which  judgment  was  re- 
gistered on  the day  of , 

in  the  year  of  our  Lord  - — ; 
and  I  do  hereby  require  an 
entry  of  such  payment  to  be 
made,  in  the  register  wherein 
the  same  is  registered,  pur- 
suant to  law. 

As  witness  my  hand,  this 

day  of ,  in  the  year  of  our 

Lord . 

A.  B. 

Signed  in  the  presence  of 

J.  K.,  of ,  Ac. 

L.  M.,  of ,  Ac. 


APPENDIX. 


42T 


No.  22. 


In  connection  with  article  2151, 

A  certificate  to  discharge  a 
mortgage. 

To  the  registrar  of . 


I,  A.  B.,  of,  &c.,  (the  mort- 
gagee in  the  deed,  or  his  heirs, 
executors,  curators,  or  adminis- 
trators,) do  hereby  certify,  that 
C.  B.,  of,  &c.,  hath  paid  the 
sum  of  money  duo  upon  a  deed 
of  mortgage,  bearing  date  the 

day  of ,  in  the  year 

of  our  Lord ,  made  between 

the  said  C.  D.  of  the  one  part, 
and  me,  the  said  A.  B.  (or 
E.  P.,  as  the  case  may  he,)  of 
the  other  part,  which  was  re- 
gistered on  the day  of , 

in  the  year  of  our  Lord  ; 

and  I  hereby  require  an  entry 
of  such  payment  to  be  made 
in  the  register,  wherein  the 
same  is  registered,  pursuant 
to  law. 

As  witness  my  hand,  this 

day  of ,  in  the  year  of  our 

Lord . 

A.  B. 
Signed  in  the  presence  of 

0.  P.,  of ,  Ac. 

R.  S.,  of ,  Ac. 


No.  23. 
In  connection  with  article  2151. 

A  certificate  to  discharge  a  nor 
tarial  obligation,  and  extin- 
guish the  hypothec  thereby 
constituted. 

To  the  Registrar  of . 


I,  A.  B..,  of,  &Q.,(ikhe  hypothe- 
cary creditor,  his  heirs,  exeeu- 
tors,curatorp  or  administrator9,y 
d-)  hereby  certify,  that  CD.,  of 
&c.,hath  paid  the  sum  of  money 
due  upon  a  notarial  obligation, 

bearing  date  the  day  of 

,in  theyearof  ourLord- , 

mado  by  thesaid  C.  D.,  to  me, 
and  in  my  favour,  (or  in  favour 
of  G,  H ,  as  the  case  may  be,) 
as  the  obligee  therein  named, 
before  E.  F.,  public  notary  and 
witnesses,  (or  before  E.  F.  and 
another,  public  notaries,  as  the 
case  may  be,)  which  was  regis- 
tered on  the day  of , 

in  the  year  of  our  Lord  ; 

and  I  do  hereby  require  an 
entry  of  such  payment  to  be 
made  in  the  register,  wherein 
the  same  is  registered^  pursu- 
ant to  law. 

As  witness  my  hand,  this 

day  of ,  in  the  year  of  ear 

Lord . 

A.  B. 

Signed  in  the  presence  of 

J.  K.,  of ,  Ac. 

L.  M.,  of ,  &c. 


No.  24. 


In   connection   with  articles 
2115,  2120,   2121. 

To  the  registrar  for  the  County 
(or  registration  division) 
of . 

Sir,  —  I  hereby  notify  yon 
that  the  following  real  proper- 
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ty,  lying  in  your  county  (or 
registration  division)  that  is  to 
say — {deacrihe  the  property  suf- 
ficiently, as  then  required  by  the 
civil  code,  observing  the  require- 
ments of  article  2168,  if-  it  is 
then  in  force  in  such  county  or 
registration  division,^  is  now  in 

the  possession  of  A.  B.,  of , 

as  his  property;  and  I  give 
you  this  notice,  to  the  end  that 
the  said  property  may  hecome 
hound  and  affected  by  the  gen- 
eral hypothec  on  the  lands  and 

real  property  of ,  of , 

created  by  (describe  the  instru- 
ment as  inform  No.  36,)  which 
is  already  registered  (or  here- 
with filed  for  registration)  in 
your  office,  in  favour  of  C.  D., 

of ,  (party  in  whose  favour 

the  hypothec  exists^  and  may  be 
indexed  by  you  as  being  so 
bound  and  affected. 

Witness  my  hand,  this 

day  of ,  18 — . 

E.  F. 
\Quality  in  which  E.  F.  acts.) 


No.  25. 

In  connection  with  article  2131. 

To  the  registrar  for  the  county 
(or  registration  division) 
of . 

Sir,  —  Take  notice,  that  I 
hereby  renew  the  registration 
of  the  hypothec  created  by  the 
(^describe  the  instrument  at  in 
form  24),  registered  in  your 
office,  on  the  day  of , 


18 ,  and  binding  and  affect- 
ing the  following  property  lying 
in  your  county  (or  registration 
division),  that  is  to  say  ;  (des^ 
cribe  the  property  cu  in  form 
24),  which  property  is  now  in 

the  possession  of  C.  D.,  of 

&c.,  as  the  owner  thereof. 

Witness  my  hand,  this 
day  of ,  18 — 

E.  F. 

(Quality  in  which  E.  F.  acts.) 


No.  26. 


In  connection  with  article  2172. 

To  the  registrar  of  the  county 
(or  registration  division) 
of . 

Sib,  —  Take  notice,  that  the 
property  mentioned  in  and 
affected  by  the  (describe  the  in- 
strument as  in  form  24),  filed 
for  registration  in  your  office, 

on  the day  of ,  18 — ,  is 

properly  described  under  the 
provisions  of  article  2168  of  the 
civil  code,  as  follows  :  (Insert 
the  description  as  required  by 
the  said  article,  showing  clearly 
of  what  number  or  numbers,  or 
what  part  or  parts  of  any  num- 
ber or  numbers  in  the  proper 
plan  and  book  of  reference,  such 
property  consists,)  and  I  give 
you  this  notice  under  the  re- 
quirements and  for  the  pur- 
poses of  the  said  article. 

Witness  my  hand  at this 

day  of,  18—. 

A.  B. 


NOTE. 

The  remaining  forms,  numbers  twenty-seven  to  fifty-sir, 
-which  were  published  in  the  appendix  to  the  government 
«dition  of  the  Code  of  Civil  Procedure  of  Lower  Canada,  will 
be  found  incorporated  in  that  portion  of  this  work  which 
-contains  the  said  code,  at  the  various  articles  to  which  they 
respectively  relate. 
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Note.— The  first  colnmn  of  figures  refer  to  the  No.  of  the  article 
of  the  code,  the  rule  of  practice,  &c.,  the  second  to  the  page. 

No.  PAGB 

Abandonment  of  Pboperty  {Cession  de  Biena)  may 
be  made  for  benefit  of  creditors  by  any  debtor 
arrested  under  a  capias       -----  753     122 

How  effected    -       -       - 764     123 

Sworn  statement  to  be  filed  by  debtor        -       -  764     123 

Notice  of  filing  of  statement  to  be  given  to  plain- 
tiflF -  765     123 

Belay  for  filing  statement  by  debtor  liberated  on 
bail 766     123 

Any  one  condemned  to  pay  over  $80,  after  dis- 
cussion of  effects,  may  be  held  to  make  similar 
statement 766  §2     123 

Debtor  in  gaol  may  make  such  statement  at  any 
time 767     123 

Curator  to  property  abandoned,  by  whom  made, 
when  and  how 768-9  123-4 

Such  appointment  must  be  advertised,  where, 
how 770     124 

€urator  to  take  possession  of  and  administer  pro- 
perty abandoned  -------  771     125 

May  collect  debts  not  mentioned  in  statement, 
sale  of  movables  and  immovables  how  effected  772     125 

jyelKy  for  contesting  statement t  and  grounds  upon 
which  it  ma^  be  done  ------  773     125 

Delay  for  proving  grounds  of  contestation   -       -  774     125 

Debtor  is  bound  to  appear  and  answer  questions 
concerning  statement  ------  775     125 

Penalty  incurred  by  debtor  if  he  fail  to  appear 
or  if  contestation  be  maintained  and  liability 
of  bis  sureties 776     125 

If  contestation  fail,  debtor  may  be  set  at  liberty, 
and  cannot  be  again  imprisoned  for  any  cause 
of  action  which  arose  previous  to  filing  of  state- 
ment       -       -  777     126 

Effect  of  abandonment,  debtor  deprived  of  en- 
joyment, creditors  may  sell  under  execution   -  778     126 

Debtor  is  discharged  only  to  amount  of  proceeds 
ofsale 779     126 

Reference  to  Insolvent  Acts 780     126 

Form  of  demand  upon  debtor  to  make—     -       -  39     1?3 

Form  of  notice  of  application  for  appointment  of 
curator  to—  --------  40     124 

Form  of  notice  of  appointment  of  curator    -       -  41     124 

Abafdonment  op  Suit  by  plaintiff  in  jury  trials       -  395       60 

V.  Discontinuance,  Withdrawal^  dbc,   «q 
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Abbeyutions  are  sufficient  in  referring  to  acts  of 

parliament    --------  264 

List  of — used  in  this  work    -       -       -       -       - 

Abrogation,  in  certain  cases  of  laws  concerning  pro- 
cedure in  force  at  the  time  of  the  promulgatioii  * 

of  this  code 1360     228 

Absconding  Debtor,  right  of  creditor  to  arrest  —  -         797-8     11^ 
Attachment  of  effects  of — v.  Capias  and  At- 
tachment  --  834     196 

Absence  of  defendant  must  be  established  by  a  re- 
turn or  proc^e-verbat    ------  68       11 

V.  Absent. 
Absentee,  advice  of  family  council  must  be  taken 

before  appointing  tutor  or  curator  to  —  -       -  1256     207 

V.  Absent  Defendant,  Absent  Plaintiff,  &c. 
Absent  Dependant,  how  summoned  -       -       -       -  68      11 

If  in  Upper  Canada         ------  69      12 

Services  on  —  who  has  left  Lower  Canada  since 
commencement  of  suit       -----  84      14 

Judgment  by  default  cannot  be  rendered  by  pro- 

thonotary  against — ,  if  summoned  as  such     -  92      16 

For  recusation  of  judge  no  special  power  required 
by  -ttomey  ad  litem  of —    -----  183      29 

Articulated  facts  how  served  upon -  223      33 

Execution  of  judgments  cannot  be  had  within  a 

year  against  person  summoned  as  such    -       -  552      83 

In  executions  against  —  how  doors,  trunks,  <&c., 
maybe  opened     -,-----  56988 

Simple  attachment  before  judgment  of  property 
of— how  served   -------  352     139 

How  summoned  to  answer  attachment  by  gar- 
nishment      .        -------  615      94 

Absent  Plaintiff,  service  of  proceedings  in  case  how 

efifectedon— 84      14 

Suit  may  be  stayed  by   dilatory  exception,  if 
power  of  attorney  from  —  be  not  filed       -       -      120  §  7      19 

Security  for  co^ 128-9      29 

No  special  power  from— required  to  recuse  judge  183      29 

Service  of  articulated  facts  upon  -       -       -       -  223      33 

Absent  Judge  ;  duties  of  —  to  be  performed  by  pro- 

thonotary      --------  465      fi9 

May  transmit  judgment,  when  unable  to  attend 

himself -       -  468      70 

V.  Judge. 
Acceptance,  form  of  noting  for  non  —       -       -       -  417 

Form  of  protest  for  non  ------  418 

Account,  judge  may  order  reference  to  accountants 

in  matters  of         .-.-.--  321       47 

Judgment  ordering  —  must  fix  delay    -       -       -  621      79 

How  rendered  and  sworn  to  -       -       -       -       -  622      80 

Extension  of  delay  -       ------  522      30 

Necessary  contents  -------  523      SO 

What  must  be  placed  under  receipts    -       -       -  524       ^ 
What  may  and  may  not  be  put  down  as  expendi- 
ture                    525      SO 

When  party  may  demand  provisional  execution 
for  balance    --------  526* 
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^CQou^rr— [Continued.]  WO.    page 
Where  parties  accounted  to  must  take  communi- 
cation of  —  delay  for  contesting-       -       -       -  527       80 

Parties  accounted  to  whose  interests  are  the  same 

must  appoint  the  same  attorney-       -       -       -  628       80 

Delay  for  answering  contestation  -       -       -       -  629       80 

Effect  of  failing  to  file  contestation,  answers,  or 

replication    --------  630       80 

Of  issue  joined,  proof  and  reference  to  arbitra- 
tors, practitioners  of  accountants      -        -       -  631       81 
What  judgment  on  —  must  contain      -       -       -  532       81 
If  defendant  fail  to  render    -----  633       81 

^Accountants  and  Practitioners,  in  what  matters  )  ooi       47 


cases  may  be  referred  to  :  to  what  rules  sub-  }     *^  om       en 

ject,  powers,  and  report  of ^     lo  ow       ou 

Their  remuneration        --->--  344       61 


Report  of —  how  made  available  or  impugned    -  345  61 

[f  valid,  to  form  part  of  evidence  -       -       -       -  346  51 

Accounting    -       -      -       - 521  79 

A.CCOUNTS,  judgment  by  default  on  detailed 91  15 

When  submitted  to  accountants    .        -       -       -  340  60 

Action  Petition  in  court  of  vice-admiralty      -       -|         jH  |^ 

A.CTB  :  motion  to  obtain  —  of  court  may  be  made  in 

prothonotary's  office    ------  LVIII  241 

SlOO  17 

XXIV  236 

XII  264 

A.CTION  AT  Law  :— Must  be  brought  in  proper  court  -  12  3 

Person  to  bring  must  have  an  interest  therein    -  13  3 

Who  may  be  parties  to  -----       -  14, 19  3 

When  several  causes  of  action  may  be  joined    -  15  3 
Debt  cannot  be  divided  and  portions  sued  for 

separately     --------  15  3 

Defendant  must  be  summoned      -       -       .       -  16  3 
Court  cannot  adjudicate  beyond  conclusions       -  17  3 
Omissions  in — maybe  remedied  by  supplement- 
ary demand   --------  18  3 

No  particular  form  necessary-       -       -       -       -  20  4 

Against  public  officer,  notice  required-       -       -  22  4 

Parties  may  appear  in  person  or  by  attorney      -  23  4 

In  forma  vauperia    -        -        -        -        -        -       -  31-2-3  7 

Personal,  where  brought 31-8  7-8 

For  separation  from  bed  and  board,  where  -       -  35  7 

Against  public  officer,  where  -----  36-8  7-8 

When  real  or -mixed,  where   -       -       -       -       -  37, 38.  41  7-8 

If  defendants  reside  m  different  districts, where-  3^  8 

In  matters  of  succession,  where    -       -       -       -  39  8 

In  warranty  Sii\r{  continuance  of  suit,  where       -  40  8 

If  sole  judge  oi  district  cannot  sit,  where    -       -  42  8 

Must  be  commenced  by  summons  -       -       -       -  43  8 

Cause  of  —  must  be  stated  in  writ  or  declaration  50  9 
If  brought  before  time  completed  or  condition 

fulfilled-       -       -     .-. 136  22 

(v.  Smnmona ,  Juriedictiont  Continuance,) 

Classes  of  —  in  superior  court       -       -       -       -  321 

Classes  of  —  in  circuit  court  (appealable)    -       -  334 

Actions  Posskssoires -       -  'i^icy-%  'SSfc 
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Acts  op  Parliament  :— Abbreviated  reference  to    -  26        4 

Act  on  Petition  :— In  C.  V.  A.    -       -       -       -       \ 

Adjournment  :— Courts  may  prolong  terms  by—,  and 

hear  all  oases  at  such  sittings     -       -       -       -  11 

When  may  be  made  by  prothonotary    -       -       -  468       70 

Adjudication  :— Of  movables  sold  in  execution-       -  693, 598      ^1 

Of  immovables  sold  in  execution  '       -       '      ]  70^713     m 

"                 "     is  without  warranty  -       -  708     113 
V.  Execution,  Sale,  ISheriff^a  Sales. 

At  Licitatton  (v.  Licitation)    -       -       .       -        -  935     152 
Administration  op  Justice  ; — Divisions  of  province 

for 131)5     225 

OflScers  for  the —in  new  districts-       -       -       -  13^7     228 

Admiralty:— Acts  regrulating  court  of  vice-       -       -  273-5 

Rules  of  practice  in  court  of  vice-       -       -       -  276 

Tariff  of  fees  in  court  of  vice-       -       -       -       -  397 

(v.  Vice-Admiraltt/.) 

Admission  '• — All  allegations  of  demand  not  denied 

are  held  to  be  admitted      -----  144      23 
Noted  by  judge,  make  proof  as  though  signed  by 

parties -.-.  26640 

In  non-appealable  cases,  defendant  is  called  on 

to  make  — ,  liability  if  he  does  not  make,       -  1098     180 
Adverse  Title  :— Defendant  may  plead  —  in  suits 
for  illegal  detention  of  lands  held  in  free  and 

common  soccage  -------  mo     182 

Advertisement:— Of  sale  of  movables  taken  in  exe- 
cution   -- 672-3      88 

Deposit  with  sheriff  to  pay  —  in  seizure  of  real 

propertj^        -.____._  547     100 

Of  sale  of  immovables  by  sheriff  (v.  Execution)   -  648-9. 650  100-1 

Of  sale  by  licitation 929,930-1150-1 

Advisement: — idelibere)  —  Case  under  —  cannot  be 

retardedby  change  of  status  of  parties     -       -  434-5   65-6 

Discharge  from— how  effected  in  queen's  bench  -  1171     191 

Advocates  AND  Attorneys  bound  to  elect  domicile}  86      14 

where,  consequence  of  neglect  in  superior  court  S  II     2W 

1059     173 

in    ^3 


Ditto  in  circuit  court      -       -       -       .       -       | 

Ditto  in  queen's  bench \  \  262 

How  to  be  habited  in  superior  court    -       -       -  I  233 
*'          in  circuit  court      -       -       -  II  253 
in  queen's  bench    -       -       -  II  261 
Must  hold  power  of  attorney  from  absent  plain- 
tiff -       -       -      . 120  §7  19 

Disavowal  of  (v.  Disavownl)  -----  192  29 

Death,  inability  to  act,  or  withdrawal  of,  before 

hearing  on  the  merits  -       -----  200  30 

If  desirous  to  cease  representing  a  party,  must )  201  30 

give  notice S  XXI  -'^O 

C  1059  173 

Change  of— cannot  be  made  without  leave  -       <  XX  235 

(  IX  254 
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Advocates  and  Attorneys— [ConttnuccL]  no.  paoe 
Axe  entitled  to  fees  and  disbursements  before 

^powers  can  be  revoked  (v.  Change  of  attomej/a)  205  31 

Wnen  party  ceases  to  be  represented  by—,  an- )  XXII  286 

other  must  be  substituted  -       -       -       -      j  X  254 
Death  of  —  not  to  stay  judgment  in  case  under 

advisement  --------  468  70 

Distraction  of  costs  to— 482  72 

Who  may  act  as  attorney  before  commissioner's 

court 1203  198 

Others  than  advocates  and  attorneys  at  law,  who 
act  as  attorneys  before  commissioner's  court, 

must  do  so  gratuitously       -----  1204  198 

Clerk  of  such  court  cannot  act  as  —     -       r       -  1205  199 
Cannot  be  called  on  to  declare  what  has  been 

revealed  to  them  in  their  professional  character  275  41 
In  original  case,  may  act  in  requite  civile,  with- 
out new  power      -------  608  78 

How  many  may  be  heard  in  appeal  -       -       -  XIX  266 

i  XVIII  235 

Between  what  hours  services  on — can  be  made  I  VI 11  254 

\  VT       2S4. 

Cannot  be  bail  in  any  cause  (v.  Bail)  "       -      )  V     253 

In  courts  of  vice-admiralty,  to  bo  appointed  sur- 
rogates ---------  2     277 

**  *'  cannot  charge  both )  o^o 

proctors*  and  advocates'  fees     -       -       -      S 
Affidavits  : — Who  may  receive,  to  be  used  in  super- 
ior court-       --------  30        6 

Must  accompany  oppositions-       _       -       -       -  611       78 

W  ho  may  receive  to  be  used  in  circuit  court      -  1060     174 

Must  be  filed  with  prcecipe  when  summons  found- 
ed thereon    -       -       - XVI     235 

To  obtain  writ  of  capias,  what  it  must  contain   -  798  128-9 

For  capias  maybe  made  jointly  by  several  par- 
ties-      ---.-----.        807     131 

To  accompany  oppositions  to  seizure  of  mova- 
bles          583       90 

To  accompany  oppositions  to  seizure  of  immova- 
bles          651     102 

!33       73 
LXXX     244 
XXXVin     256 

Necessary  with  in^criptioQ  for  iudgment,  by  de- 
fault in  certain  cases  ------  91       15 

Required  with  denial  of  signatures  to,  or  pre- 
sentation of,  promissory  notes  -       •       .       «  145       23 

Contestation  of  allegations  of-"  in  matters  of 
capias    ---------  821     133 

Allegations  of —  in  matters  of  attachment-      J    8568^140-41 

For  habeas  corpus  ad  euljiciendum     -       -       -  1041      170 
Of  juror  as  to  motives  of  verdict  cannot  be  re- 
ceived      428       65 

To  obtain  mandamus      ------  1203     198 

In  support  of  motion  or  rule  to  be  served  with 
motion,  otherwise  party  entitled  to  one  day's 
delay  for  communication  of      -       -       -       -  l£     241 
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AFVm  AYJTS— [Continued.]  NO.  PAGE 
To  be  annexed  to  petition  for  relief  from  default 

judgment -  486  73 

To  be  annexed  to — oppositions  and  form  of       >  XXX^n  ^ 

If  not  annexed  to  opposition,  execution  not  to 

bo  stayed -       -  LXXXI  244 

Not  necessary  to  certain  oppositions  founded  on 

title LXXXn  244 

Fee  on  —  to  obtain  capiat  or  attachment  in  su- 
perior court  --------  19  324 

Fee  on  —  to  obtain  attachment  in  circuit  court  -  12  337 
AFPrxixo  Seals  (v.  Seals)     -----       -1279-1291  213-14 

Alias  Writ  ;— Of  execution,  can  only  be  obtained 

after  previous  one  is  returned    -       -       -       -  579  89 

No  tax  exigible  on  any  —      -       -       .       -       -  360 

Alienation  :— Of  property  belonging  to  minors,  Ac.  1267  209 

(v.  Immovables,) 

Allowance  :— To  Jurors  (v.  Jurors)    -       -       -       -  416-7  62-63 

^/twenm/i/:— When  ordered  to  imprisoned  debtors  790-1  127 

Effect  of  failure  to  pay 793  §3  127 

Debtor  discharged  oy  reason  of  default  to  pay, 

cannot  be  re-imprisoned     -----  795  128 

Amendment  :— Of  writ  of  summon?,  or  declaration  63, 117  10-19 

Of  return  of  service 80, 159  14-36 

DelHV  to  answer  p! coding  which  has  been  alter- 
ed by     142  23 

Of  pleading,  to  agree  with  facts  iiroved       -       -  320  47 

Fee  on  —  of  declaration  in  superior  court    -       -  24-5  324 

Foe  on  —  of  declarati«>n  in  circuit  court     -       -  17-8  338 

Ancient  Boundaries  (v.  Boundaries)         -       .       -  941  152 

Animals  ;— Justices  of  the  Peace  may  try  suits  for 

damages  caused  by 1216  200 

Annul :— Action  to — lease  {v.  Lessors,  dc.)        -      \  et  ^a  iS 

Opposition  to— (v   Oppositions.)     -        -        .        -  657  103 
Annulling  :— Of  letters  patent  (v.  Letters  Patent)    -  1034,10^^  169-70 

Answers  :— To  preliminary  pleas,  delay  for  filing    -  log  18 

To  pleas  to  the  merits,                "        "      "       -  138  22 

To  contestation  of  account,         **         "      **       -  520  79 
To  interrouratories  upon  articulated  facts  must  be 

direct,  categorical  and  precise          -       -       -  228  34 

If  not,  may  be  rejected  ------  229  34 

Need  not  be  used  by  other  party  -       -       -       -  230  34 

May,  in  certain  cases,  be  divided .       -       -       -  231  34 
To  reasons  of  appeal,  delay  fur  filing  and  fore- 
closure    1135-6-8  186-7 

Appeal:— To  court  of  queen's  bench,  when  lies  from 

final  judgments  of  superior  court      -       -       -513,1115  78,182 

When  from  interlocutory  judgments    -       -        -  1116  183 

From  interi«»cut«'ry  judgment        -       -       -       _  1119  lg4 

From  circuit  court         - Il42e<w;7.  187 

Respective  jurisdictions  of  the  court  of— sitting 

at  Quebec  and  Montreal     -----  1117  183 
Delay  for  instituting,  how  reckoned  i  f  party  dies, 
does  not  run  during  review,  cases  of  judgment 

by  default 1118  183 

Writ  of  appeal :— How  obtained,  its  tenor  and 

neoesGary  formalities  ------  1121  184 
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Ippr  AL— C  Continued,] 

Dela^  for  retumingr;;— may  b4  extended 
Service,  deposit  with  prothonotary,  and  return 
of  service     -------- 

Service  of  writ        ------- 

Security  necessary,  what  if  appellant  declare 

that  judgment  ma^  be  executed,  liability  of 

respondent  executing  under  such  declaration 

Security,  how  received  ------ 

Transmission  of  record  ------ 

Record,  how  made  up     -----       - 

If  writ  be  not  returned  on  the  day  fixed     - 
Appearance  to  be  filed  by  appellant  and  res- 
pondent       -------- 

Discharge  of  respondent  if  writ  be  not  returned 
Delay  for  setting  up  grounds  of  exception  and 

demurrer 

Reduction  of  excessive  security  -       -       -       - 
Gross  proceedings  in  appeal  may  be  joined  - 

Delay  for  filing  reasons  of  appeal,  foreclosure    | 

If  demurrer  have  been  filed         -       -       -       - 

Delay  for  answering  reasons  ~       ~       ~      I 

Court  may  prolong  delays     -       -       -       -       - 

If  reasons  be  not  filed,  the  respondent  may  de- 
mand dismissal  of  appeal  -       -       -       -       - 

If  answers  be  not  filed,  appellant  may  proceed 
exparte  --------- 

Election  of  domicile  by  parties  and  their  advo- 
cates       

Factums  in— (v.  facturm)         -       -       - 

Factums  in  cases  from  circuit  court 

Inscription  for  hearing | 

By  whom  proceedings  may  be  brought 
Who  may  continue  proceeding?  if  one  of  several 
appellants  or  respondents  dies  -       -       -       - 

Quorum  in  appeal ;   transaction  of  routine  busi- 
ness       --------- 

Recusation  of  judges     ------ 

Judge  who  sat  in  court  below  incompetent 
If  incompetency  anpears  on  face  of  record 
Leave  of  absence  of  judges  must  be  notified,  to 
whom,  and  how    ------- 

If  for  any  reason  judge  cannot  sit,  fact  must  be. 
recorded        -------- 

Judges  of  superior  court  replace  those  of  queen's 

bench  who  cannot  sit  - 
Return  of  judge  reolaced.  powers  of  renlacincr 
judge  as  to  cases  of  which  he  had  taken  official 
cognizance    -------- 

Perfection  of  the  record  when  incomplete,  how 
eflFected  --       ------- 

Interventions  and  other  incidental  proceedings  - 
Discontinuance        ------- 

Peremption  of  suits  and  its  effect        ... 
Parties  must  be  present  on  day  fixed  for  hearing 
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V 
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1140 
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XIV 
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267 

1141 
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XV 
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1154 

189 

1155 
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1157 
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1158 

190 

1159 

190 
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1161 

190 

1162 

190 
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190 

1165 

191 

1166 

191 

1167 

191 

1168 

191 

1169 
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Appeal— [Contintied.]  no.    paoc 
Concurrence  of  three  judges  neo^ssary  to  a  judg- 
ment, how  absent  judge  may  render  judgment 
if  three  others  be  present  -----  1170     191 
Discharge  from  advisement  iddlibdr^)  -       -       -  1171     191 
Adjournment  to  day  in  vacation  to  render  judg- 
ment        1172     192 

Judgment  may  be   rendered  elsewhere    than 

where  the  case  was  heard          -       -       _       .  1173     192 

What  judgments  must  contain      -       -       -       _  1174     192 
Taxation  of  costs,  revision  thereof,  cannot  stay 

execution -  1175     192 

Execution  of  judgments        -----  1176     192 

Powers  of  court  as  to  the  insufficiency  of  the 
record,  stay  of  proceedings,  security,  rules  of 

practice,  tariffs  of  fees,  <Src.       -       -       -       -  1177     192 

Rules  of  practice  in------  261 

Schedule  of  cases  in------  VI262 

Docketof  cases  inscribed  for  hearing  in      -       -  XVII     265 

Number  of  counsel  who  may  be  heard  in    -       -  XIX     266 

Tariff  of  fees  in 353 

From  a  judgment  of  distribution-       -       -       -  761     122 

From  a  decision  in  matters  of  capias  -       -       -  822-3     133 

From  ajudgment  on  an  opposition  to  a  marriage  996     161 
In  proceedings  affecting  corporations  and  public 
offices,  exception  as  to  municipal  corporations, 

proviso 1033     166 

In  matters  affecting  letters-patent       ...  1037     170 

In  suits  for  illegal  detention  of  township  lands  -  1113     182 

None  lies  from  judgment  in  relation  to  certiorari  1234     202 

From  the  circuit  court : — In  what  cases  appeal  lies  \  1092     1T9 

to  queen's  bench \  1142     187 

Security,  delay  forgiving,  before  whom  given,  de- 
posit of  bond        1143-4     188 

Sufficiency  of  surety       ------  1145     138 

If  appellant  declares  judgment  may  be  executed* 

what  security  suffices  -----.  1146-7     188 

Petition  to  appeal,  delay  for  serving  with  notice, 

on  whom  and  how  served   -----  1148     188 

Service  of  appeal  bond  ------  1148     188 

Delay  lor  filing  petition,  &c.,  certificate  of  filing, 

transmission  of  record        -----  1149     igg 

Appearance  of  parties,  consequences  of  neglect  to 

file 1150     189 

Liability  of  clerk  of  circuit  court  failing  to  trans- 
mit record     1151     189 

Filing  of  factum  and  hearing 1152     189 

Liability  of  appellant  failing  to  prosecute   -       -  1153     189 

Rules  pi  i)ractice    -------  261 

To  the  circuit  court : — From  judgment  rendered  by 

a  commissioners'  court  of  justices  of  the  peace  1057     173 
Fees  thereon    --               -----46e«  seq.     341 

To  the  Ih-ivy  Counciliy.  Privp  Couhcit)    -       -        -  1178-1182  193-4 

From  decrees  of  couri^  of  vice-admiralty     -        -        -  35      299 
From  proceedings  in  courts  oi  vice-admiralty  to 

be  made  to  privy  council    -----  II     273 

Appealable  Cases  in  Circuit  Court  :— Certain  pro- 
visions of  procedure  in  superior  court  apply  to  1069     176 
iluJes  of  contestation  in-       -      ...       -  1070     176 


INDEX. 

Appealable  Gases  in  Circuit  CovRT—lContinued.]  no. 

Proof  in 1071 

Contested— inscribed  at  same  time  for  proof  and 

hearing 1072 

Evidence — hearing  -------  1074 

Proof  may,  by  consent,  be  in  writing    -       -       -  1075 
When  demurrer  filed  in — proof  may  be  made  be- 
fore hearing-       -------  1077 

Judgment  by  absent  judge     -----  1030 

Execution  in— (v.  Execution)  -       -       -       -       -  1081 

For  other  provisions  relating  to  ajypeal  v.  special 
headings;  sic^  Pleadings,  jyroofi  judgments t&c. 

Appeal-Bond  :— When  and  where  entered  into-       -  1124-5 

Insufficiency  of,  when  and  how  pleaded       -       -  1180 

Copy  of,  to  be  served  on  opposite  party       -       -  1148 

Appearance  :  May  be  either  in  person  or  by  attorney  23 
Must  be  filed  for  plaintiff  before  summons  can 

issue      ---------  XV 

c  go 

How  and  when  filed  for  defendant       '       "      5  1069 

For  defendant,  must  be  served  on  plaintift's 

attorney        --------  XIX 

How  made  in  non-appealable  cases  returnable  in 

term 1093 

In  non-appealable  cases  in  vacation     -       -       -  1099 

Domicile  of  party  appearing  in  person-       -       -  84 

Default  in  appealable  cases  -----  86 

Default  in  non-appealable  oases  .       -       -       -  1100 
In  proceedings  against   corporations    illegally 

formed 1001 

In  suits  between  lessors  and  lessees     -       -       -  891 

Inappeal 1  ^^'"x^ 

In  oases  of  certiorari      ------  1231 

In  suits  in  the  court  of  vice-admiralty-       -       -  9 

Procedure  on  non in  C.  V.  A.   -       -       -       -  10 

Appellant  : — Must  give  security,  when  and  what, }  1124 

or  consent  to  an  execution  of  judgment.          S  1180 
May  obtain  rule  against  prothonotary  failing  to 

return  record        .------  1127 

Must  file  appearance,  when  and  where       -       -  1128 
If  one  dies,  proceedings  may  be  continued  by 

survivors—   ---k----  1155 

(v.  Appeal,  &<i,) 

Arbitration  :— definition  of  submission  to        -       -  1341 

Who  may  enter  into  submission  to       -       -       .  1342 

What  deeds  of  submission  to  —  must  contain     -  1344 

Must  be  in  writing  -------  1345 

In  what  cases  submission  to— becomes  in  operative  1348 
Cannot  be  rendered  unless  majority  of  arbitrators 

agree     ---------  1351 

Are  made  in  notarial  form    -----  1352 

Execution  of  extra-judicial  — ,  how  obtained     -  1353 
(v.  Arbitrators^  Submission,  Award.) 
Arbitrators: — when  and  what  matters  court  may 

refer  to          --------  341 

Court  suo  motu  may  refer  case  to  -       -       -       -  321 

Need  not  always  be  sworn,  otherwise  subject  to 

the  same  rules  as  experts  -----  342 
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ATLBTmATORa— [Continued.}  no.  paoi 

Powers  of 343  51 

May  demand  their  costs  before  their  report  be 

opened          --------  344  51 

Homologation  of  award  of —  how  obtained,  how 

opposed        --------  3^  51 

In  matters  relating  to  partition  of  township  lands 

held  in  common  -------  917  140 

Oases  before  commissioners'  court  may  be  refer- 
red to  three  — ,  how  these  are  named,  must  be 
sworn,  may  hear  parties  and  witnesses,  decision 

oftwotobefinal 1207  1» 

Svhmisaion  to : — Agreement  to  abide  by  -       -       -  1341  223 

Deeds  of  submission  must  state  the  names  of  the  1344  223 

Must  be  in  writing  -------  1345  223 

Duties  of 1346  225 

Witnesses  to  be  examined  by  — ,  how  sworn       -  1346  223 

When  appointment  of —  may  be  revoked    -       -  1347  223 
Effect  ot  .death,  refusal,  withdrawal,  or  inability 
to  act  of  one  of  the  —  or  their  failure  to  agree, 

Ac. 1348  223 

Keousation  of— when  allowed     -       -       -       -  1349  224 

Proceedings  if  third  arbitrator  be  called  in       -  1350  224 
Award  of  —  is  invalid  unless  two  or  three  are 

agreed  on  each  item    ------  1351  224 

How  awards  of  —  are  made  -----  1352  224 

How  extra-judicial  awards  of — are  enforced    -  1353  224 
Powers  of  court  before  whom  a  suit  is  brought 

to  enforce  such  an  award  of  —  -       -       -       -  1354  224 

(v.  Arbitration,  Submission,  Award.) 

Array  :— Challenging  the     ------  377  58 

(v.  Jury  Trial — Challenge.) 

Arrears: — Of  cena et  rentes.    How  claimed  in  cases 

sheriff's  sales       -------  719  115 

Collocation  of  claims  for       -----  734  117 

Arrest:— Of  absconding  debtor 797  128 

When  and  where  cannot  be  made  -       -       .        -  785  et  seq  127 
(v.  Capias,  Imprisonment.) 

>4rre««o/yurfflrwen«;— Effect  of  moving  in       -        -  422  63 

Delay  for  moving  in        ...--?  T^XVf  I  2^ 

Notice  of  motion     -------  4K63 

When  defendant  may  move  in -       -  431  65 

Effect  if  granted 432  65 

(v.  Jury  Trial.) 

Arrest  of  Freight  in  C.  V.  A 41  303 

Arret  Simple  (v.  Attachment)      -       -       -       -      |  g||  ^^ 

Articulated  Facts  (Fai7«ce  arftWoj^)-       -       -       '221etstq  '^ 

(v.  Interroaatories  upon.) 

Artipclation  op  Facts  :— What,  and  when  to  be  filed  207  31 

Form  of 208  31 

Delay  for  serving     -------  209  31 

Exhibits  to  bo  filed  with 210  Si 

By  whom  costs  are  borne  if  exhibits  bo  not  filed 

with 213-18  31-2 

Penalty  if— be  not  filed 215  32 

Answers  to — ,  what  to  coiit&m,«kiidt\me  for  filing  211  31 
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ArTIOULATION  op  Y acts— [Continued.]  KO.  PAGE 

If  not  answered  withm  delay,  or  denied,  or  if 

declared  to  bo  unknown,  are  held  to  be  proved  212  31 

Costs  of  proof  of  facts  falsely  asserted  to  be  an-  )  oii  31 

true  or  unknown,  or  not  mentioned  in  — ,  to  >  215-8^  32 

bebe  taxed  indei^endontly  of  issue  of  suit-      ) 
Penalty  for  adducing  evidence  after  declaring 

that  none  will  be  brought,  proof  or  trial  may 

be  postponed  in  consequence     -       -       -       -  215-6  32 
May  be  dispensed  with  by  consent,  and  effect  of 

such  agreement   -------  217  32 

After  expiration  of  delay  for  answering,  trial  may 

bo  proceeded  with .-  220  32 

If  none  filed,  inscription  cannot  take  place  till 

five  days  after  issue  joined  -----  350  52 

Fee  on  —  in  superior  court    -----  45  326 

On  —  in  circuit  court-     ------  1  342 

Stamps  on  filing  in  S.  C.  -       -       -       -       -       -  20-1  364 

"      inC.  C-       -       -       -       -       -  11-12  380 

Assault  and  Battery  ;--Oannot  be  tried  before«oom- 

missioners'  court  -------  1189  196 

Assessments  :— Appellate   jurisdiction    of    circuit 

court  over  judgments  for  municipal^     -       -  1157  190 
No  appeal  lies  to  queen's  bench  from  judgments 

for  school  or  church     ------  1142  187 

Jurisdiction  for  commissioners'  court  for  —       -  1190  196 
No  opposition  required  for  —  in  cases  of  sheriff's 

sale 719  115 

Assignment  op  Error  :— Delay  for  filing ;  demand 

of ;  foreclosure,  &c.    (v,  Beaaona  of  Appeal)    -  1133-8  186-7 
Assignment    op    Facts    for    Jury  :— Twenty-five 

printed  copies  must  be  filed      -       -       -       -  352  52 

Bach  party  must  furnish  judge  with—        -       -  363  53 

May  be  dispensed  with,  by  consent      -       -       -  354  63 

Verdict  must  be  special  on  —       -       -       -       -  414  62 

May  be  general  if  none  ------  415  62 

If  all  the  facts  necessary  to  be  proved  are  not 

contained  in  — ,  new  trial  may  be  obtained     -  426  §  1  64 
(v.  Jury  l^ial,) 

Assumpsit  :— Judgment  by  default  in  actions  of      -  91-2  15-6 
Attachment  before  Judgment  :— May  be  had  during 

long  vacations      -------  11 

Feeon-in8.C. 19  324 

Pee  on  —  in  C.  Co  appealable,      -       -       -       -  12  337 

Fee  on — in  C,C.,  non-appealable        -       -       -  14  345 
Simple  attachment  {arret  simple) : — In  what  cases  a 

creditor  may  effect     -       -       -       -     ,  -       -  834  136 
If  claim  be   for  unliquidated  damages  judge's 

order  required     -------  835  Ig 

Afiidavit  necessary 835  137 

How  effected    -       -       -      , 836  137 

May  issue  during  long  vacation    -       -       -       -  11 

Tenor  of  writ  --------  §36  137 

Amount  must  be  endorsed  on  wnt       -       -       -  837  137 

By  whom,  at  whose  request  issued,  k  how  tested  838  137 

Clerk  of  circuit  court  may  issue    -       .-       '       '  839  137 
How  seizure  is  effected ;  may  be  made  in  another 

district ,  -    -    -    -  ^y  \^ 

Warrant  of  attachment  issued  by  commissioner  -  842  137 
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Attachment  before  Judqurkt— [Continued.]  ho.  page 

Bailiff  must  make  return  to  sheriff       -       -       -  85»»  139 

Sheriff  may  demand  advance  for  safe  keeping  of  847  139 

Such  demand  may  be  renewed  and  how       -       -  648  139 

Return  of  writ 849  1S9 

Service  of  writ  and  of  declaration       -       -       -  850  139 

Must  be  filed  on  return  day    -----  81  14 

Effect  of  failure  to  return 82  14 

Service  of  —  out  of  district    -----  461  68 

Guardians  must  be  appointed       -       -       .       .  g51  139 

Service  if  defendant  be  absent  or  concealed       -  852  139 
How  defendant  may  obtain  restoration  within 

forty-eight  hours         ------  853  140 

C  gig  133 

Contestation  of       ------J  854  140 

Formalities   previous    to  sale   after  judgment 

obtained        --------  576  89 

Execution  on  effects  seized  if  defendant  has  been 

summoned  as  an  absentee  -       -       -       -       -  552  83 
Of  movables  of  community  by  wife  in  suits  of 

separation     --------  987-8  160 

Commissioners'  courts  may  grrant        .       .       -  I191  196 
Attachment   by  gamiahment :  —  What   and   when 

allowed 855  140 

May  issue  during  long  vacation    -       -       -       -  11 

In  hands  of  treasurer  of  the  province     -       -  615  91 

How  effected,  teuor  of  writ    -----  856  140 

To  whom  addressed         ------  857  140 

Formalities  of  writ 858  140 

Amount  must  be  endorsed     -----  859  140 

Certain  rules  of  seizure  hy  parnvthment  to  apply  860  140 

,    iv.  Execution.) 
If  declaration  of  garnishee  be   not  contested, 

judgment  is  rendered  on  both  attachment  and  it  861  141 

Proceedingsifeither  plaintiff  or  defendantcon- J      862-^^  141 

test  declaration -      i  819  VSi 

Foreclosure  of  plaintiff  from  contesting     -       -  864  141 

Commissioners'  court  may  issue    -       -       -       -  I191  ]y(> 
{For  attachment  by  garnishment  c^fter judgment  v.  Execution.) 
Attachment  in  revendication: — Who  may  exercise 

right,  affidavit  required      -----  866  141 

Tenor  of  writ,  necessary  endorsation   -       -       -  867  141 
Formalities  of  issuing  of  execution  of  service 

and  return     --------  868  141 

May  issue  during  long  vacation    -       -       -       -  11 

When  effects  may  be  returned  to  possession  of 

defendant,  and  when   may   be   delivered   to 

plaintiff 8<>9  142 

Inventory  may  be  required  before  such  delivery  870  142 
How  such  inventory  is  made,  and  whut  it  must 

contain -  870  142 

If  neither  party  demand  effects*    they   remain 

with  guardian  or  sequestrator    -       -       -       -  871  142 

If  things  seized  be  of  a  perishable  nature  -       -  872  142 
Foregoin<?  provisions  applicable  to  circuit  and 

superior  courts 10.10  173 

Commissioners*  court  may  issue    -       -       -        -  ]  lii2  lit) 
By  wife  in  an  action  of  separation  from  bed  and 

jboard 087-8  160 
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Attachment  for  rent : — Right  of  seizure  by  owner  or 
lessor,  within  what  delay,  and  how  he  may 
exercise  recaption       ------  873     142 

How  seizure  is  effected  ------  874     142 

When  only  may  effects  seized  be  left  with  defend- 
ant, liabilities  of  his  sureties     -       -       -       -  875     142 

Commissioners*  court  may  issue   -       -       -       -  1192     196 

May  bo  joined  with  action  in  rescission  of  lease  -  888     144 

Attendance  :— Fee  on  —  to  draw  up  statement  of 

impugned  document    ------  86     329 

Fee  on  —  in  appeal         ------  353 

Attorney-General  :— Duty  of—  to  prosecute  corpo- 
rations illegally  formed,  Ac.       -       -       -       -  997     161 

Attorneys  : — (v.  Advocates.) 

Authentic  Act  :— Judgment  by  default  on       -       -        90-02  15-16 
When  original  has  been  lost,  how  loss  may  be 

supplied 1252-3     206 

Authentication  op  Registers    -----  1236     203 
Award  op  Arbitrators  : — Homologation  of  —  must 
be  applied  for  by  party  intending  to  avail  him- 
self of  it 3i7       51 

How  homologation  of  —  may  be  onposed    -       -  347       61 

In  cases  of  submission ^  time  for  maKing        -       -  1344     223 

Two  of  three  arbitrators  named  must  agree  upon 

each  item  of  the  award       -----  1351     224 

To  be  made  in  notarial  form  or  deposited  with 
notary)  must  be  signified  to  the  parties  within 

delay  fixed 1352     224 

How  executed  if  extra-judicial     -       -       -       -  1353     224 

Powers  of  court  before  which  action  on  —  is 

brought ..----  1354     224 

(v.  Arbitrators^  Submission,) 

Bail:— Discharge  upon  —  in  matters  of  capias.       <      82^^33  13^ 

In  cases  of  habens  corpus  (v.  habeas  corpus)       -  1046     171 

No  advocate  or  oflficer  of  court  can  be  —  in  any 

law  proceedings  in  superior  court     -       -       -  VI     234 

Ditto  in  circuit  court       ------  V     233 

{The  same  rule  holds  in  court  of  Q.  JB.    v.  rule,  9 
Junei  1865.) 

(v.  Capias.  Surety,  Security.) 
In  matters  of  appeal       ------  1124     185 

(v.  Security,  Appeal.) 

In  suits  in  the  court  of  vice-admiralty        -      J  ^     ^ 

Bail-Bond:— Assignment  of— by  sheriff  -       -       -  830  136 

Form  of 44  135 

Bailiff  ;— Cannot  be  bail  or  surety  in  any  law  pro- 
ceeding -       -       -       -       -,-       -       -       -  VI  234 

Cannot  serve  summons  in  cases  in  which  he  or 

his  relations  are  interested        -       -       -       -  74  13 

Cannot  be  witness  in  case  in  which  he  has  serv-  \  262  39 

ed  summons S  1209  199 

To  what  costs  entitled  for  service  out  of  district  \  -j^^g     jyg 

{See  introductory  matter,  p.  srli.) 
When  seizures  at  a  distance  are  to  be  effected  I  555       84 

bybailiff  of  locality S  635       98 
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Execution  of  capias  by   -----       -  816  133 

Cannot  act  as  attorney   before  commissioners 

court 1203  198 

Tariffs  of  fees  for  —  who  may  make    -       -       -  29  6 

All  writs  or  orders  may  now  be  addressed  to     -  129  21 

Tariff  of  fees  payable  to  —  in  S.  C.      -       -       -  331 

inC.C.     -       -       -  341 

in  court  of  Q.  B.      -  355 

Bank  Notes  axd  Sharks  :— Are  liable  to  seizure     -  565  87 

.Banlieuk  :— Of  Quebec  and  Three  Rivers         -       -  1358  228 

Baptisms  :— Kegistration  of 1236  203 

Barrister  :— (v.  Advocate.) 

Beating  :— On  the  high  seas,  suits  for  —  in  C.  V.  A.  18  289 

Bed  and  Board  : — Separation  from  (v.  separation)    -  985  160 

Beneficiary  Heir:— duties  of 1321-ti  219 

(v.  Inventory.) 

Benefit  of  Inventory  :— (v.  Inventory)      -       -       -  1321-6  219 

Bidder  : — at  sheriff's  sale^  must  declare  his  name,  &c*  674  105 

May  bo  required  to  make  deposit  -       -       -       -  678  106 

Liability  of  false  — G93-6  108 

(v.  Execution^  &c.) 

Bidding  and  Sale,  of  immovables   under  execu-S  665  104 

tion        ..--__-_j  ej  geq 

(v.  Execution.) 

What  written  bids  filed  With  sheriff  must  contain  668  IfJo 

In  cases  of  licitation      ------  934  151 

In  cases  ot  confirmation  of  title    -       -       -       -  959, 960-1  156 

Bill   of   Exceptions  :— Abolished   at    jury    trials, 

judges'  notes  to  stand  in  lieu  of-       -       -       -  3P8  60 

(v.  Jury  Tri(d.\ 
Bill  op  Particulars,  if  none  filed,  action  may  be 

dismissed  on  motion  in  S.  (.1.       -       -       -       -  XXX  237 

Ditto  ditto  in  circuit  court    -----  VII  253 

Bills  of  Exchange:— Judgment  by  default  on        -  89,92  15-^ 

Initials,  as  signed,  sufficient  in  suits  on 49  9 

AflBdavit  required  if  signature  be  denied  by  plea, 

or  if  protest,  notice  and  service  be  objected  to  145  23 

Presentation  for  payment  presumed-           -       -  145  ii 

Are  liable  to  seizure       ------  5^  87 

Form  for  noting  for  non-acceptance      -       -       -  No.  2  417 

Forms  in  connection  with  protesting  for  non-  ^ -m-^o    vil  ^^^ 

acceptance  and  non-payment  of —    -       -      ^i>o8.  o-ii  ^j 

(v.  Prominfiory  Notes.) 

Births:— Kegistration  of  (v. /jfcfirwfraa'on)  -       -       -  1236-41203-5 

Bond: — IIow  entered  into  in  appeal   -       -       -       -  1124-5  1*^5 

Insutiiciency  of — in  appeal?  how  pleaded  -       -  1130  186 

(v.  Security.) 
Bottomry  :— Suits  of—  in  courts  ot  vice-admiralty  -  17  2S9 
Boundary:— ylc?ion«o/—,  when  they  lie  -       -       -  941  I'^'l 
Surveyor  named  by  court,  and  his  duties     -       -  942-3  15,'5 
More  than  one  surveyor  may  be  appointed  -       -  944  153 
Fixing  of  bounds  and  other  proceedings  of  sur- 
veyor       945  153 

BmLDER's  Privilege: — Collocation    of,   coming  in 

concurrence  with  vendor's  claim       -       -       -  735  118 

Cancellation  of  letters  patent 1034  <?<  *e7l69-70 

Capias  ad  kesi'Ondkndum  :— May  issue  at  any  sta^e 

ofsuit 79(>  125 
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vAPIAS  AD  RESPONDENDUM — [ConttnuecL]  NO.  PAGE 

liability  of  plaintiff  to  an  action  for  damages     -  796  129 
May  issue  daring  long  vacation     -       -       -       -  11 
In  what  cases  and  from  whom  writ  may  be  ob- 
tained     797-9,  800  128-9 

On  whose  affidavit  issued 798  128 

What  affidavit  must  contain  -       -       -       -     798-9,  800-1  129-30 

Defendant  leaving  province  or  secreting  effects  -  798  128 

Against  insolvent  trader-       -----  799  128 

Against  defendant  deteriorating  hypothecated 

property 8^:0  ISO 

On  claim  for  unliauidated  damages      -       -       -  801  130 
May  be  joined  with  summons  or  issue  afterwards, 

and  how 802  130 

Amount  demanded  and  name  of  deposant  must 

be  endorsed  on  writ     ------  803  131 

When  and  how  declaration  may  be  served  -       -  804  131 

Persons  against  whom  —  cannot  issue         -       -  805  131 

Cannot  issue  for  foreign  debt  -----  806  131 

The  superior  court  alone  has  jurisdiction  in  mat- 
ters of  -       -       - 808  131 

To  whom  addressed,  and  who  may  issue      -       -  809-10  131 

TfclerkofC.C.  issue 811  J31 

Warrant  of  arrest  may  be  granted  by  commis- 
sioner of  S.  C,  and  when   -----  812  131 

Tenorof  such  warrant    - 813  131 

Imprisonment  of  debtor  under  warrant      -       -  814  132 
Duty  of  commissioner  granting  warrant       -       -  815  182 
Debtor  arrested  under —  may  make  an  abandon- 
ment of  property  -------  763  122 

jElwcMaono/W>if.— How  effected  by  bailiff  -       -  816  133 

How  by  sheriff 817  133 

Defendant  may  be  imprisoned  in  common  gaol  -  818  133 

May  be  effected  at  any  hour          -       -       -       -  65  10 
Contefttation  of   Capias: — When  defendant  may 

obtain  his  discharge  on  petition         -       -       -  819  133 
To  decide,  judge  may  order  immediate  return  of 

writ 820  133 

If  —  relate  to  sufficiency  of  allegations  judge 
mav  dispose  of  it  after  hearing ;  proceedings 

if  founded  on  falsity  of  allegations  -       -       -  821  133 

Defendant  may  appeal   -       -       -       -       -       -  822  133 

How  plaintiff  may  obtain  suspension  of  order  to 

discharge  appeal  by  plaintiff     -       .       -       -  823  133 

Discharge  uj>on  Bail : — How  defendant  may  obtain  824-^  134 

Delay  for  receiving  bail        -----  824  134 

Notice  of  offering  bail 826  134 

Sureties  muFt  justify  if  required  -       -       -       -  827  l.?4 

Provisional  discharge,  how  obtained    -       -       -  828  134 

Liability  of  sheriff 829  135 

How  sheriff  may  free  himself       -       -       -       -  830  136 

Sureties  may  arrest  defendant     -       -       -       -  831  136 
But  sheriff  not  bound  to  receive  him  without 
written    requisition,   what    requisition   must 

contain 832  136 

If  sureties  fear  resistance  how  arrest  may  be  ob- 

tainedbythem 833  136 

Fee  on  suing  out     -------  19  324 

Captains  op  Ships  :— Service  on 66  11 
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Causes  op  Action  :— When  several  —  may  be  joined  15  3 
Must  be  stated  in  writ  or  declaration  annexed 

thereto  ---------  50  9 

(v.  Particulars,  Declaration,  &c,) 

Cedule  :— Judgment  by  default  on     -       -       -       -  89, 92-3  15-6 

Affidavit  required  if  signature  be  denied  by  plea  145  23 
Certificate  of  Default  :— 

Stamp  duty  payable  on  —  in  S.  C.         -       -       -  17  364 

Stamp  dutybayable  on  —  in  C.  C.         -       -       -  8  379 
Certificate  : — Of  filing  of  opposition  to  judgment  to 

be  granted  by  prothonotary       -       -       -       -  488  74 

Of  foreclosure 137  22 

Certificate  of  Hypothecs  :— Must  bo  returned  with 

writ  of  execution  against  immovables    -       -  697-8  109 

How  procured  --------  699  109 

What  it  must  contain 700-1-2  109-12 

Form  of— No.  36  110 

Form  of — changed  in  certain  oases,  and  how    -  703  li3 

Not  needed  in  case  of  re-sale  for  false  bidding  -  704  113 

Sheriffallowed  costs  of— 705  113 

Is primd  facie  evidence,  how  it  may  be  contested  738  118 
Amendment  of —  discharge  of  claim  mentioned 

therein,  how  eflfected  ------  739  118 

Registrar  deemed  officer  of  the  court  as  regards—  740  118 
How  extinction  of  claims  mentioned  in  —  may 

be  proved     --------  741  118 

Must  be  filed  with  application  for  confirmation 

of  title 955  155 

Certiorari  '.—Revision  of  a  judgment  by  — ,  when 

obtainable    --------  1220-1  201 

Motion  to  obtain— 1222  201 

Service  of  notice  of  motion  required  -       -       -  1223  201 

Eflfectof  such  service 1224  201 

To  whom  motion  for  —  must  be  presented,  oppo- 

posite  party  may  appear  and  make  objections  1225  201 

Exigency  and  formalities  of  writ        -       -       -  1226-7  201 

Service  and  return         _._---  1228  201 

Duty  of  persons  to  whom  it  is  addressed    -       -  1229  201 

Their  liability  on  failing  to  comply     -    ,  -       -  1230  202 
Appearance  of  opposite   party,  inscription  for 

hearing         --------  1232  2^ 

Judgments  upon     -------  1232  2K- 

Costs-       - 1233  202 

Judgments  on  —  not  subject  to  appeal  or  re-  S  1115  182 

vision {  1234  ^2 

Procedure  in  other  cases  of —       -       _       -       -  1235  202 

C.  C.  has  concurrent  jurisdiction  with  S.  C.  in  ,1-^0 

certain  cases  --------  1056  172 

Cession  de  Biens.    (v.  Abandonment  of  property)     -  763-780  123-b 

Challenge  op  Jurors  :— To  the  array        -       -       -  377  58 

Must  be  in  writing  -------  378  58 

How  decided    --------  379  5S 

Effect  if  valid  -       -------  ?80  6S 

If  overruled     --------  381  58 

For  cause,  who  may  make,  and  when  -       -       -  382  58 

To  the  polls,  either  principal  or  to  the  favor-       -  383  58 

Causes  of  principal §§l5x 

To  the  favor 385  59 
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Challenge— [  Continued,] 

Principal  kow  tried-       ------ 

To  the  favor  how  tried  ------ 

Proof  of  the  matter        -       - 

(v.  Jury  Trial,  Jurors.  &c,\ 
Change  of  Attorneys  :--Cannot  be  made  without 
leave  of  court       ------- 

Death,  incapacity  to    act,    or  withdrawal  of 
attorney  in  a  case  before  hearing  on  the  merits, 
causes  nullity  of  all  subsequent  proceedings, 
exception      -------- 

Notices  to  be  given  by  attorney  desirous  of  with- 
drawing       -------- 

No  notice  necessary  to  opposite  attorney  if  one 
attorney  accept  public  office,  is  suspended,  or 
dies        --------- 

When  a  party  ceases  to  be  represented  before 
hearing  on  the  merits^  opposite  party  must 
notify    --------- 

Effect  of  parties  notified  failing  to  appear  or 
appoint  another  attorney    -       -       -       -       - 

Attorneys'  powers  cannot  be  revoked  until  he  has 

been  paid  his  fees  and  disbursements 
Party  who  revokes  powers  of  his  attorney  must 
appoint  another,  consequences  of  neglect  to 
do  so      --------- 

May  take  place  in  ai>peal       -       -       - 
Changes  :— Made  by  a  witness  to  his  deposition  must 
be  noted        -------- 

Charge  :^Judge*s  —  to  jury,  objection  to,  effect 
Charges  '.—Opposition  to  secure  -       -       -       -       - 

(v.  opposition^  execution) 
Opposition  to  —  on  immovables  under  seizure    - 
Chefh&bux  (v.  Chief  Place.) 
Cheque  :— Judgmc  nt  by  default  on     -       -       -       - 

Affidavit  required  if  signature  be  denied  by  plea 
CmcouTiMi :— Exceptional  provisions  as  to  sittings  of 
courts  in  district  of     -----       - 

Appeals  from,  where  tried    -       -       -       -       - 

Chief  Place  : — Of  each  district  of  Lower  Canada    - 

If  name  be  changed,  to  continue  —  under  new 

name     --------- 

Churches  :— Circuit  court  has  ultimatejarisdiction 
in  all  suits  for  building  or  repairing  — ,  par- 
sonages and  church  yards  -       -       -.      - 
Jurisdiction  of  commissioners'  court  for  assess- 
ments for  building       ------ 

Fabriques  and  vestne9  of—,  how  summoned 
Circuit  Court  :— Jurisdiction  of  —  ultimate  and 
original-       ------- 

Evocation  to  —  from  commissioners  court  - 

Certiorari  to  —  from  commissioners  court  - 
Appellate  jurisdiction    ------ 

What  suits  may  bo  evoked  from  —  to  superior 

court,  how  and  when  to  be  effected   -       -       - 
Hour  of  opening      ------- 

Ilours  during  which  office  of  clerk  of  —  must  be 

open       --------- 

29 
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Circuit  Covrt— [Continued.]  no.    page 

Certain  rules  of  pleading,  &c. ,  apply  to  —  as  well 
as  to  superior  court,  powers  of —  and  of  its 

judges  and  oflBcors,  powers  of  clerk  of 1059     VIZ 

Does  not  sit  in  terms  m  city  of  Montreal    -       -  1059     173 

Commissioners,  &c.,  for  receiving  affidavits  in 
superior  court  have  like  power  in  --         -       -  1060     174 

Places  of  holding 1060     174 

Designation  of 1060-2     174 

Costs  in  district  —  cannot  be  greater  than  if  de- 
fendant were  sued  in  his  county        .       -       -  1061      174 
Jurisdiction  of  —  for  a  county       -       .       -       -           1063     174 
May  be  held  by  two  or  more  judges  simultane- 
ously when  necessary  ------  1064     174 

Ordinary  procedure  in    -       -       -       -       -       -1065ef«e</     175 

Summons  in--------  1065     175 

Proof  and  hearing  in 1071      176 

Execution  in 1081      178 

Non-appealable  cases  in  —  (v.  non-appealable)    -  1093     179 

Clerk  of  —  may  issue  capias  -----         810-1     131 

When  —  has  jurisdiction  in  suits  between  lessors 
and  lessees    --------  1105     181 

Has  jurisdiction  in  all  suits  for  illegal  detention 
of  township  lands-       ------  HOT     181 

Appeals  from  judgments  of   -       -       -       -       -  1142     187 

(v.  Summons,  Procedure,  Pleading,  Proof,  Hear- 
ingi  Conteatationt  Execution,  Appeal,  &c.) 
Civil  Status  :— Registers  of  ■—   ;       -       -       -       -  1236     203 

(v.  Registration.) 
Claims  :— For  payment  in  distribution   of  moneys 

levied  by  execution     ------  604      92 

Clerk  of  the  Circuit  Court:— Powers  of       -       -  1059     173 

Liability  of — for  failure  to  transmit  record  in 

appeal 1151     189 

May  issue  capias      -------         810-1     131 

Clerk  op  Commissioners*  Court  :— Cannot  act  as 

attorney  for  parties 1205-15  199-200 

Coercive  Imprisonment       -       -       -       -       -       -  781  et  aeq     126 

(v.  Imprisonment,  Capias^  &c.) 
Collision  :— Suits  far  damage  by  —  in  court  vice-ad- 
miralty    18     289 

Statement  to  be  filed  in  suits  for  damage  by  —  in 
court  of  vice-admiralty       -----  1     305 

Collocation  :— Order  of  —  of  judicial  costs       -       -  606      93 

Of  crown  by  preference  ------       607-11    93-4 

Of  owner  of  thing  lent,  leased,  pledged  or  stolen-         608-9      93 
Of  certain  privileged  claims  -----  610       93 

Of  the  moneys  levied  upon  immovables    ^  -       -  72A€tseq     115 
(v.  Execution  and  Collocation.) 
Commencement  op  Proof  in  Writing  {de  prenve  par 
6crit): — Answers  given  by  party  examined  as 
witness  may  be  used  as  -       -       -       -       -       -  251       38 

Commercial  Papers:— Are  liable  to  seizure       -       -  565       87 

COMMISSAIRE  EnQUETEUR:— (v.  Proitf.) 

Commissioners*  Courts  :— How  and  where  held,  de* 
cisions  to  be  according  to  equity  and  good  con- 
science   --  1183     195 

Act  amending  and  providing  for  establishment 
of  further  courts  -       ------  USS  195-<) 
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Commissioners'  Covrts— [Continued,]  no.  page 
Powers  for  keeping  order  and  enforcing  judg- 
ments, <&c.     --------  1184  195 

Recusation  of  commissioners  where  decided       -    1185-6-7  196 

Jurisdiction |  ^^ff^  196 

May  grant  what  attachments  and  when      -       -  1191  196 
Attachments  issued  by  —  must  be  made  return- 
able within  40  days,  how   executed   beyond 

district 1192  197 

Minors  over  fourteen  may  sue  for  wages  in  —     -  1193  197 

Delays  on  summons-       ------  1194  197 

Tenor  and  contents  of  summons   -       -       -       -  1195  198 

Who  may  serve 1196-7  198 

When  cases  may  be  evoked  to  circuit  court-       -  1198  198 

Any  improbation  to  have  effect  of  evocation       -  1199     198 
Transmission  of  record  in  case  of  evocation,  se- 
curity for  costs  required,  effect  of  failure  to 

give  security 120O-1  1^8 

Effect  of  evocation 1202  198 

Who  may  act  as  attorney  before  -       -       -       -  1203  198 
Penalty  for  acting  as  attorney  before — without 

right 1204  198 

Clerk  of  court  cannot  act  as  attorney  -       -       -  1205  1(>9 

When  case  may  be  heard  on  return  day     -       -  1206  199 

Reference  to  arbitrators       -----  I2f»7  199 

Cases  to  be  tried  summarily  -----  1208  199 
What  testimony  is  sufficient,  who  cannot  be  a 

witness 1209  199 

Court  may  compel  attendance  of  witness    -       -  1210  199 

Court  may  regulate  costs       -----  1211  199 

Execution  of  judgment,  and  costs  thereof   -       -  1212  200 

Opposition  in  — 1213-4  200 

Fees  of  clerk,  bailiffs,  &c. 1215  200 

Judgments  of  —  may  be  revised  by  certiorari     -  1220  201 

Can  sit  during  long  vacation  -----  11 

CoMMissiONEBs :— For  the  examination  of  witnesses, 

how  chosen  (v.  CommianonSf  &c.)      -       -       -  309  46 
For  taking  affidavits  to  be  used  in  the  superior 

court,  how  appointed  ------  30  6 

May  receive  depositions  taken  by  consent,  out  of  • 

court. 24036 

Have  like  power  in  circuit  court  -       -       -       -  1060  174 

May  grant  warrants  of  arrest  and  attachment    -     S14, 842  131, 7 

Have  like  powers  in  circuit  court         -       -       -  1060  1/4 

For  affixing  seals  on  the  property  of  a  succession  1280  et  seq  213 

(v.  Seals.) 

Of  the  Superior  Court  .—Definition  of     -       -       -  30  7 
Commissions  :— For  the  examination  of  witnesses, 
may  be  obtained  when  the  witnesses  reside  out 

of  Lower  Canada,  or  at  a  distance     -       -       -  307  45 
From  foreign  courts,  witnesses  may  be  compelled 

to  attend.    Hote          ------  -.46 

When  application  for  —  is  to  be  made  by  plaintiff 

and  defendant  respectively       -       -       -       -  308  46 

How  commissioners  are  chosen    -       -       -       -  309  46 

Court  or  judge  to  fix  the  number  of  commissioners 

who  must  oe  present  to  execute        -       -       -  310  46 

Authority  to  be  given  to  swear  witnesses    -       -  311  ^^ 

J 
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Commissions— [Cbnftnwcrf.]  no.  pagb 

TnstructioDS  signed  by  judge  must  accompany    -  312  46 

Return  of — ,  what  to  contain,  must  be  under)  313  46 

seal,  how  oi)ened  -       -----     J    XLVHI  239 

Parties  applying  for  —  must  see  after  execution  314, 5  47 
Failure  to  return  —  will  not  prevent  proceeding 

in  the  suit,  in  certain  cases        -       -       -       -  316  47 

When  obtainable  in. iuiT  trials     -       -       -       -  399  61 

Fees  on  suing  out  —  in  S-  C. 77  329 

Fees  on  suing  out  —  in  C.  C.        -       -       -       -  •  41  340 
Fees  to  commissairos  enqu^teurs  in  S.  C.    -       -  47-8  326 
Fees  to  commissaires  enquSteurs  in  C.  C.    -       -  5,6  342 
Commissions  in  C.  V.  A. :— to  take  bail  examine  wit- 
nesses/<&c.,  may  issue  from  court  of  vice  ad- 
miralty   33298 

On  execution  of — sureties  must  justify     -       -  41  302 
Commissions  Eogatoires  (v.    Commiasiona  /or  the 

examination  of  witnesses)     -----     307,316  5,7 

Communication  :— Notaries  are  bound  to  give  — of 

their  minutes  to  parties  interested    -       -       -  1245  206 
(v.  Inspection  0/ Documents.) 
Community  :— Wife  who  sues   for  separation  may 

accept  or  renounce      ------  979  159 

Attachment  against  movable    property    of — , 

when  wife  may  demand ;  how  effected     -       -  987  160 
Inventory  of  — ,  dissolved  by  death,  who  may 

demand  and  take  part  in    -       -       -       -       -  1304  217 

Company  :— Joint  stock  — ,  service  upon    -       -       -  61-2  11 

Foreign  —  how  summoned    -----  64  11 

Seizure  of  shares  in  joint  stock  or  other 665-6  87 

Compensation  :— Wiion  court  may  order  on  incidental 

cross  demand  of  defendant        -       -       -       _  151  25 
Complaint  :— On  usurpation  of  public  or  corporate 

office     -       -       -       -       -  .     - .     -       -       -1016,€t8€q.  164 

Compromise  : — (v.  Submission,  Arbitration.) 

CoMPi!i.SOiREa:—iv.  Inspection  of  Documents.)           ~  1245  206 

Compulsory  Execution  :— (v.  Execution.) 

Compulsory  Partition  :— (v.  Partition.)     -       -       -  9I9  149 

Computation  op  Time  :— No  fraction  of  day  to  be 

reckoned  in  —     -       -       -       -       -       -       -  XI  234 

How  reckoned         -------  244 

Conclusions  : — court  cannot  go  beyond,  but  may 

reduce           --------  17  3 

Conditions  :— of  sheriff's  sale     -----  675  105 

Confession  op  Judgment  :— How  and  when  made    -  94  16 
Prothonotary  must  identity  person  appearing  to 

make  —  and  how         ------  95  16 

Proceedings  on  —  if  accepted       -       -       -       .  96  17 

If  not  accepted,  notice  must  be  given         -       -  97  17 
Effect  as  to  cost,  if  plaintiff  does  not  recover 

more  than  conceded  by  —          -       -       -       -  97  17 

If  some  only  of  the  defendants  make  —       -       -  98  17 

In  appealable  cases  circuit  court          -       -       _  1069  176 
In  non-appealable  cases         -----    I095-99  179-80 

In  commissioners*  courts       -----  1206  199 

Attorney's  fee  on  —  in  S.  C.          -       -       -       -  2  322 

Attorney's  fee  on  —  in  C.  C.           -       -       -       -  2  334 

Stamp  duty  .payable  on  —  in  S.  C.      -       -       -  6,  7  362 

^Stamp  duty  payable  on  —  m  C.  G.        -      -      -  4  379 
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Confidential  Revelations  :  —  Witness  cannot  be 
compelled  to  reveal  —  made  to  him  in  his  pro- 
fessional character      ------  275       41 

Confirmation  of  Title  : — (Discharge  from  Hypothecs) 

who  may  obtain    -------  949     153 

Title  deed  to  be  lodged  with  prothonotarjt  and 

notice  to  be  obtained  from  him        -       -       -  950     164 

Where  application  should  be  made  if  property 
be  in  different  districts       -----  950     164 

Formalities  and  publication  of  notice  -       -       -     950-1-2     155 
Of  immovables  by  fiction  of  law  -       -       -  953     155 

Application  for  —  must  be   presented  on  day 
fixed  with  certificates  -----  954     155 

l^egistrar's  certificate  must  be  filed  with  appli- 
cation, contents  thereof     -----         955-6  155-6 

Oppositions  of  hypothecary  creditors,  delay  for 
filing,  and  when  necessary         -       -       -       -  957     166 

Opposition  dispensed  with     -----  958     156 

Creditors  of  vendor  or  UBsignor  may  over-bid     -     959, 960     156 
Applicant  may  retain  property  at  highest  bid   -  961     156 

If  no  out-bidding  takes  place  within  delay         -  962     156 

Duty  of  applicant  who  desires  to  discharge  the 
property  from  hypothecs   -----  963     157 

If  sum  deposited  oe  insufficient,  or   none   be 
mentioned  in  deed,  value  must  be  determined 

by  experts 964-5-6     157 

Judgment 967     157 

Judgment  subject  to  certain  hypothecs  and  claim  968     158 

Distribution  of  price      ------  969     158 

Copies  and  registration  of  judgment,  and  costs 

thereof 970     158 

Attorneys'  fees  on  proceedings     -       -       -       -  328 

Stamp  duties  on-- 73-81  369-70 

CoNQB  d'Appel  :— Respondent  may  obtain,  if  writ  be 

not  returned        -------  1129     186 

Conge  db  l' Assignation  :— When  and  how  defend- 
ant may  obtain,  its  effect  -----  82       14 

Con'SEIl  de  Famille  :— (v.  Family  Council)    ^  -       -     1256-61  207-8 
Consorts  : — Separations  between  (v.  Separation)      -  972      158 
When  one  can  be  witness  in  case  against  the  other  252       38 
Surviving  —  entitled  to  notice  of  making  inven- 
tory      -       - 1298     215 

When  entitled  to  custody  of  inventoried  effects  1313     218 

Contempt  of  Court  :— Liability  of  persons  guilty 

of- 7,3        2 

Default  of  compliance  with  writ  of  babeas  cor- 
pus is  — -       .       .  1044      171 

Wilful  breach  of  rule  of  practice  or  order  of 

court  to  be X234 

Contempt  :— Prosecutions  foi^-  in  C.  V.  A.  in  breach 

ofthe  maritime  law    ------  18     289 

Contestation  ; — of  Demand,  ^  (v.^  PUaa^  Exception, 
&c..)  Of  report  of  distribution  (v.  Execution  § 

Collocation 7i2  eftteq      119 

Fee  thereon  in  S.  C. 50-57  326-7 

Fee  thereon  in  C.  C. 29-35  339-40 

Cf  statement  of  abandonment  of  property  -        '  773  etseq      125 

(v.  Abandonment ) 
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CONJESTATION — [Continued.]  NO.,  pagk 

Of  writs  of  capias  (v.  Capias) 819-823  13^1 

Of  suits  in  court  of  vice-admiralty     -       -       -        -  11  282 
Contestation  and  Pleading  :— Provisions  relating  to 

—  in  appealable  cases  in  the  circuit  court       -  1070  176 

(v.  Pleading.) 

Contested   Elections  :— Of  municipal  officers   or 

school  commissioners  ------  49  341 

Continuance  op  Suits  :— Case  ready  for  judRment  is 

not  retarded  by  change  of  civil  status  of  parties  434  65 

When  case  is  reputed  ready  for  judgment    -       -  435  66 
Attorney  aware  of  death  or  change  of  status  of 

his  client  to  notify  opposite  party     -       -       -  435  66 
Proceedings  had  subsequent  to  notice  are  null, 

suit  suspended  until  continued  -       -       -       -  437  66 

By  whom  a  suit  may  be  continued       -       -       -  438  66 

How  effected 43966 

If  not  contested,  or  if  maintained,  how  proceed- 
ings are  continued      ------  440-2  66 

How   pposite  party  may  compel  a -  441  66 

Ve  lue  of  actions  in —    ------  40  8 

May  tP.ke  p'ace  in  appeal     -----  1166  191 

Fees  on  -  i-n  S.  C.  -       -       -       -       -       -       -  35  325 

Fees  on  —  in  C.  C. 22  338 

Contradictory  :— Party  may  be  required  to  choose 

between  —  grounds  in  same  plea      -       -       -  146  24 

Contraintb  par  Corps:— (v.  Imprisonment.)     -       -  781-795  126-8 
Copy  :— I  f — of  declaration  be  incorrect  plaintiff  may 

furnish  another    -------  118  19 

Of  authentic  act,  deposit  of  —  to  be  used  as  an 

original        --------  1252-3  236 

Coroner  — Serves  writs  in  place  of  sheriff  when 

latter  is  interested     ------  4(3()  70 

If  likewise  sheriff,  prothonotary  acts  for  him      -  467  70 

Must  keep  register        ------  1243  205 

Rules  for  regulation  of  sheriff  extend  to  — ,  in 

certain  cases        -------  yH  234 

Corporate  Offices  :— Usurpation  of— (v.  Usurpation)  1016-1021  164 

Corporation  : — When  foreign  —  may  sue  here         -  14  3 

Plead  in  their  corporate  name     -       -       -       -  19  3 

Description  in  writ  of  summons   -       -       -       -  49  9 

{Service  of  summons  on------  63  10 

Service  of  summons  on  foreign  —  carrying  on 

business  in  Lower  Canada  -----  64  11 

How— answer  interrogatories  on  articulated  facts  224  33 

Decisory  oath  referred  to  —  how  answered       -  446  67 

When  mandamus  lies  against  —  (v.  Mandamus.)  1022  164 

Declaration  as  garnishees  by —    -       -       -       -  617  95 

Corporations  illegally  formed  or  violating  their  acts 
of  incorporation:— ^xiiy  of  attorney  general  to 

prosecute             -------  997  \^\ 

Special  information  and  authorisation  must  pre- 
cede summons      -------  993  162 

Proceedings  against  —  may  be  had  during  long 

vacation        --------  11 

Exigency  of  the  writ  of  summons,  service  how 

effected 999  162 

Delay  upon  summons     ------  1000  162 
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Corporation— [CbnftnuerfJ  no.    page 

Defendants  to  appear  on  day  fixed,  effect   of 

default  to  do  so 1001     162 

Delays  for  pleading  and  answering      -       -       -  1002     lrt2 

Delays  for  proceeding  to  proof     -       -       -       -  1003     162 

Proof  in  rebuttal,  inscription  for  hearing  on  the 

merits,  and  notice 1004     162 

Delays  may  be  prolonged 1005     162 

Defendants  may  set  up  preliminary  pleas*  and 

prosecutor  may  demur  to  any  plea  of  defendants  1006     103 

Costs,  how  levied  if  judgment  be  rendered  against  1007     163 

Curator  must  be  appointed  to  dissolved — ,  and 

how 1008     163 

After  giving  security  curator  becomes  seized 
of  effects;  must  make  inventory  and  dispose  of 

movables -  1009     1^3 

Must  give  notice  of  his  appointment,  when  and 

how 1010     ](>3 

Must  divide  proceeds  among  creditors  of  the 

corporation,  how,  and  what  notice  necessary  -  1011     163 

Sale  of  immovables  in  hands  of  curator  if  there 

be  debts       -       -       - •      1012     163 

If  there  are  no  debts 1013     163 

Effect  of  such  sales 1014     163 

Curator  must  account,  and  how     -       -       -       -  1015     163 
Municipal  Corporations : — Electors  may  give  evi- 
dence in  cases  involving  right  of -          1032     166 

No  appeal  lies  in  certain  cases  from  judgments 
affecting loas     166 

Costs: — Dilatory  exception  may  be  filed  to  obtain 

security  for 120  §  2       19 

When  absent  plaintiff  is  bound  to  give  security 
for  — ,  proceedings  in  suit  may  be  stayed  on 
application    --------  128       20 

Effect  of  failure  to  give  security  for  —  within 

time  fixed 12920 

Where  application  for  security  for  —  may  be 
made  in  vacation         ------  129       20 

Motion  for  security  for  —  is  one  course        -       -      LVIII     241 
Security  for  —  must  be  given  by  person  denying 
authenticity  of  copy  of  document  passed  out 
of  Lower  Canada        ------  145       2^ 

Court  declaring  itself  incompetent  may  award  —  115       18 

Of  proof  of  facts  denied  by  answers  to  articula- 
tion of  facts  paid  by  party  denying    -       -       -  214       31 
Verdict  cannot  pronounce  upon    -       -       -       -  419       63 

On  peremption,  plaintiff  may  be  condemned  to 

pay 460       68 

On  service  of  papers  out  of  district     -       -       -  461       68 

Losing  party  to  pay  all  -       -       -       -       -  478       72 

Amount  which  may  be  allowed  on  certain  awards 

of  damages  for  personal  wrongs        -       -       -  478       72 

Taxation  of  — »  and  revision  of  taxation     -       -  479       72 

On  motion,  must  be  asked  for  thereby  -       -       -      LXIII     242 
Of  witnesses  summoned  from  beyondjurisdiction  480       72 

Of  service  on  persons  out  of  Lower  Canada        -  481       72 

Distraction  of — to  aitoTiieys  ad  lites    -       -       -  482       72 

Of  experts,  accountants,  Ac,  how  obtained        -  344      51 
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Costs— [Continued.]  ,  NO.    page 

Of  execution  to  be  borne  by  plaintiflf  if  opposi- 
tion be  maintained     ------  ^1       74 

Of  sale  of  movables  —  must  be  taxed  at  once     -  600       92^ 

(v.  Execution.) 
Collocation  of— (v.  Distribution,  Collocation)^  -    606,728  92,116 
Of  seizure  and  sale  —  may  bo  retained  by  sheriff 
out  of  moneys  levied  ------  705       13 

None  allowed  on  oppositions  for  certain  claims  -  721       15 

In  appeal  how  taxed -  1175     192 

Security  for  —  must  be  given  within  15  days  in 

appeal  from  C.  C. -  1143     188 

Amount  allowed  for  advertising  sale  of  movables 
seized    ---------  673       88 

In  suits  for  partition  to  be  awarded  in  discretion 

of  court 918     149^ 

Power  of  commissioners'  court  as  to  —       -       -  1211     199 

In  matters  of  ceriioraW  -       -----  1233     202 

In  court  vice  admiralty ,  taxation  of  —       -       -  31     270 

Council  :— Appeal  to  Privy  —  when  lies     -       -       -  1178     193 

Rules  of  practice  in  Privy     -----  3l4-"8 

Councils  :— Family  (v.  ^amuy.)  -       -       -       -       -1256ef«e9     193 

Counsel  :— (v.  Advocate.) 

Counties:— In  each  district  of  Lower  Canada    -       -  1355     225 

Courts  ;— Terms  and  sittings,  shortening  and  pro- 
longing of  terms,  may  hear  all  cases  at  adjourn- 
ed sittings,  cannot  sit  on  non-juridical  days^  nor 
duringlong  vacation,  exceptions       -       -       -  11 

General  powers  of  maintaining  order  -       -       -  4, 8        2 

May  of  their  own  accord  suppress  writings  in 

cases  before  them 92 

May  appoint  interpreter        -----  10        2 

May  require  and  administer  oaths       -       -       -  11        2 

May  ffiio  motu,  dismiss  cases  with  costs  when  be- 
yond jurisdiction  ------         114-6       18 

Creance  a  terme  :— Becomes  exigible  by  sale  under 
execution  of  the  property  subject  to  its  pay- 
ment       732     117 

(v.  Hypothecs.) 
Creditor  :— Purchasing  at  sheriff's  sale  may  retain 

purchase  money  to  amount  of  claim        -       -  688     1G7 

Of  vendor  may  outbid  applicant  in  matters  of 
confirmation  of  title    ------  959     156 

Crier  :— Must  attend  personally  in  court  -       -       -  V     234 

CROS?,-Y)¥s\iX'S'Ds{y.  Incidental  Demands)    -        -        -  149cf»e7.       24 
Cross-Examination  of  witnesses         -       -       -       -  271       41 

Fee  on—         -       -       : 44     326 

(v.  Witness,  Proofs  &c.) 
Crown  : — Preference  of  —  upon  the  proceeds  of  exe- 
cutions against  movables    -----     607,611    93,4 

Appeal  lies  in  cases  relating  to  fees  of  office,  &c., 
duo  the  —     -       -       -       -       -       -       -^       -  1142     187 

Curator  —  To  interdicted  persons,  emancipated  minors 
and  absentees: — Proceedings  to  appoint,  where 

explained 1262     208 

Must  attend  removal  of  seals        .       -       -       -  1299     2I6 

Assistance  of  —  in  appeal  may  in  certain  cases 
be  dispensed  with       ------  1154     igg 

Family  council  necessary  befoie  a,\>pointing  —  -  1256     207 
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CuEATOR—[  Confinwcrf.]  NO.    pagr 
Prothonotary  may  appoint  —        .       -       .       -  1339     2Z2 
Decisions  of  protnonotary  subject  to  review       -  1340     223 
To  vcmant  Succesaiona : — Who  may  demand  appoint- 
ment of 1332     220 

How  appointment  is  made     -----  1333     220 

Duties  of— 1334     220 

Cannot  sell  immovables,  shares  or  stocks  without 

consent  of  parties        ------  1335     220 

Must  render  account  when  required    -       -       -  1336     220 
To  Succeaaiona  accepted  under  Benefit  of  Inventory  : — 

When  necessary,  how  appointed       -       -       -  1326     219 
To  Surrendered  prci)ertv  in  cases  of  the  voluntary 

execution  of  judgments      -----  534-5       81 

To  Substitutions  .—How  appointed  (v.  Tuior)  -       -  1255     202 
To  abandoned  property  (ceaaions  de  biena)          -        -  768  et  aeq      123 

(v.  AlandxmfMfKt.^ 
To  (xdminiater  property  and  liquidate  affaira  of  dia- 

aolved  corporationat  &c : — ^To  be  appointed       -  1008     163 

How  appointed -  1264     208 

Must  give  security,  duties -       -       -  1009     163 

Must  give  notice  of  appointment,  and  how  -       -  1010     163 
Must  distribute  proceeds  among  creditors,  how, 

and  after  what  notice  ------  1011     163 

To  sell  immovables  of  corporation,  if  debts  are 

due,  suits  must  be  brought  against  —        -       -  1012     163 

If  no  debts,  how  property  is  to  be  sold-       -       -  1013     163 

Effects  of  sales  by 1014     163 

Must  account  --------  1015     163 

All  Curatora : — Oath  taken  by  —  before  acting       -  1266     208 

Plead  in  their  own  names  in  their  qualities-       -  19        3 

When  liable  to  coercive  imprisonment        -       -  783     126 
OuSATORSHiPS.    (v.  Curatora.) 
Damages  :— Trial  by  jury  may  be  had  in  suits  for  — 

for  personal  wrongs     ------  348       52 

All  judgments  for  —  must  liquidate     -       -       -  471       71 
Costs,  if  award  of  —  do  not  exceed  forty  shillings 

sterling 478       72 

Costs  in  suits  for  —  how  taxed      -       -       -       -  15     295 
Capias  on  claim  for  unliquidated  -       -       -       -  801     130 
Simple  attachment  on  claim  for  unliquidated     -  835     137 
Conclusions  for  —  for  illegal  detention  of  town- 
ship lands     1108     181 

Suits  for  — -  caused  by  animals  may  be  tried  be- 
fore justice  of  peace    ------  1216     200 

Witness  failing  to  appear  maybe  liable  for-       -  349       52 
Action  of  —  against  public  functionary 

(v.  Public  Officer,) 
Suitafor  —  in  C.  V.  A.    By  beating  or  a£.:ault  on 

the  high  seas 18     289 

By  collision \  ^f     ^ 

Party  must  dei)osit  a  sealed  statement  of  particu- 
lars before  giving  in  libel I     305 

Deaf-Mutrs  : — Who  can  read  and  write,  may  be 

witnesses,  how  their  evidence  is  to  be  taken    -  261       39 
Death  :— -Proceedings  had  subsequent  to  —  of  attor- 
ney are  null  --------  200       30 

Of  attorney  need  not  be  notified  to  opposite  party  202       30 
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De A.TR— [Continued.]                                     ,  NO.  PAGV 
Of  parties  or  attorneys  cannot  stay  suit  under  ad- 
visement      -------  434, 468  65, 70 

Of  parties  in  appeal -  1154-5  189 

Registers  of  —  (v.  Registers.)          .        -        -        -  1236-8  203-5 

Debentures  :— Are  liable  to  seizure   -       -       -       -  565  87 
Decisory   Oath  :— When  and  by  whom  it  may  be 

tendered 443  66 

Cannot  be  offered  by  attorney  without  special 

power    ---------  444  67 

How  it  is  offered -       -  444  §  2  67 

Service  of  rule  for  -------  445  67 

Effect  of  default  or  refusal  to  answer  -       -       -  446  67 

How  a  corporation  answers   -----  446  67 

Reference  oack  to  opposite  party  -       -       -       -  447  67 

When  and  how  court  may  order  party  to  be 

examined  under  —  in  another  district      -       -  241  36 

I  50  9 

Obclaration:— Must  state  cause  of  action        -      I  XXX  237 

Description  of  object  of  demand  in       -       -       -  52  9 
May  be  amended     -------53, 117 10, 19 

Fee  on  amending  —  in  S.  C. 24-^5  324 

Fee  on  amending  -=-  in  C  C.  -       -       -       -       -  17-8  338 

Omissions  of  part  of  demand,  how  remedied      -  18, 149  3, 24 

Conclusions  may  be  reduced  but  not  augmented-^  ^         17  3 

On  evocation  of  cause,  new  —  may  be  filed  -       XXXVIII  238 

Informalities  in  —  how  pleaded    -       -       -       -  116  19 

If  copy  served  be  incorrect 118  19 

Waiver  of  informalities-       -----  119  19 

Demurrer  if  facts  alleged  do  not  give  rise  to  right 

of  action       --------  147  24 

Fee  on  extra  copies  of — ,ih  S.  C.  -       -       -       -  18  324 

Fee  on  extra  copies  of — in  C.  C.  -       -       -       .  11,15  337,345 
In  matters  of  capias  how  and  when  copy  may  be 

served   -       - 804  131 

Of  abandonment  of  property  (v.   ahandonment)        -  763  et  seg.  Vii 
Of  garnishee^  when,  where,  and  how  made  ;  garni- 
shee residing  in  another  district  may  make  it 

there 617-18  95 

How  made  by  corporation  in  cases  of  execution  -  617  95 
"                       "in  attachment  before 

judgment 860  140 

'hat  it  must  contain     ------  619  95 

Contestation  thereof  in  cases  of  seizure  in  execu- 
tion       ---------  626-7  90-7 

Contestation    thereof    in   cases  of  attachment 

before  judgment          -----       -862e<«e<7.  141 

(v.  Garnishee.) 
Declinatory  Exceptions  {w  Exceptions.) 

Decrkr  ;— Interlocutory  in  C.  V.  A.            -       -       -  38  301 
Decrkt  (v.  Sheriff's  snlfs.) 
Deed  :— Of  bargain  and   sale,   forms   of  —  before 

witnesses No.  13  423 

By  way  of  mortgage  before  witnesses  -       -       -  No.  15  423 

Of  gift  (onerous)  inter  vivos    -----  No.  16  424 

Default  ;— To  be  entered  against  defendant  failing  \  86  5 

to  appear S  1060-90  176-80 

^^mp  duty  on  certificate  of  S.  C.         -       -       -  17  ^ 

Stamp  duty  on  certificate  oi  C  Vi.        -       -       -  8  379 
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Default — [Continued.!  no.    pachb 

Bifectof 86  15 

Relief  from 87  15 

Application  for  relief     -•.----  88  15 

Wnenjudgrmentmay  be  rendered  on    -       -       -  89  15 
Ditto  in  non-ap^ealable  cases  returnable  in  term  1093, 1100 179, 80 

Of  plaintiff  failing  to  return  writ         -       -       -  82  14 

To  answer  to  f aits  et  articlea  -----  225  33 

In  —  cases  where  evidence  may  be  taken    -       -  240  36 
Judgment  rendered  by —against  absentee  cannot 

be  executed  within  a  year          -       -       -       >  552  83 

In  suits  between  lessors  and  lessees       -       -       .  891  144 

(v.  Judgment  by  d^ault,) 

Of  either  party  to  appear  at  jury  trial  -       -       -  394  60 
Of  either  par^  to  appear  when  case  is  called  in 

court  of  Q.  B. XVIII  265 

Proceeding  By  —  in  court  of  vice-admiralty        -  10  280 
Defence  :— If  defendants  sever  in  —  how  costs  are 

taxed 17  323 

Dependant  :— Where  summoned  in  personal  matters  34  7 

Where  in  suits  for  separation       -       -       .       .  35  7 

Where,  if  public  officer,  in  suit  for  damages       -  36  7 

Where  in  real  or  mixed  actions     -       -       -       -  37-8,  41  7, 8 

Where  summoned,  if  several,  residing  in  different 

jurisdictions         -------  38  8 

Where  in  matters  of  succession    -       -       -       -  39  8 

Where  in  actions  of  warranty  and  continuance 

of  suits 40  8 

Where  if  sole  jud^e  of  district  be  recused  -       -  41  8 

Where  several  writs  must  issue    -       -       -       -  48  9 

Description  of,  in  writ  of  summons     -       -       -  49  9 

How  described  in  suits  on  promissory  notes,  etc.  49  9 

Service  on  — ,  how  effected  (v.  Service,)       -       -  56-72  10,13 

Surrender  of— by  bail,  how  made       -       -       -  XXIII  236 
Absent — (v.  Absent.) 

(v.  Appearance t  Corkfession,  d:c.) 
Defense  au  ponds  en  droit  :— (v.  Demurrer.) 

Delaissement  :— (v.  Surrender.)         .       -       -       -  534-7  81 

Delays  :— How  reckoned  ip  procedure      ~       "      )  XI  234 

Neither  day   of  service,  nor    terminal    dayj  24  4 

reckoned  in        ---.--)  XII  235 

Run  on  Sundays  and  holidays       "       '       '      1  XII  235 

If  expire  on  holidays     -,---?  ^g  234 

On  summons  in  superior  court     -       -       -       -  75  13 

On  demand  for  usurpation  of  office,  mandamus, 

prohibition,  scire/acias     -----  76  13 

In  suits  between  lessors  and  lessees    -       -       -  75  13 

On  summons  in  non-contentious  proceedings      -  1337  222 

Increase  for  distance  over  five  leagues        -       -  75  13 

On  preliminary  pleas,  and  answering  -       -       -  107  et  aeq,  18 

To  call  in  warrantors     ------  1^  20 

On  pleas  when  security  has  to  be  given       -       -  129  21 

On  pleas  to  the  merits    ----..       -  137  22 

On  answering  - 138-9  22 

Maybe  extended  -------  141  22 

To  answer  amended  pleas     -----  142  23 
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Delays— [ConfinM«rf.]  FO.    PAGE 

To  serve  articulation  of  facts        -       -       -       -  209  31 

To  answer  articulation  of  facts     -       -       -       -  211  31 

On  notice  of  inscription  for  hearing     -       .       -  462  69 

Long  vacation,  how  reckoned  in —      -       -       -  463  69 

Before  execution  of  judgments      -       -       -       -  551  83 
Before  execution  of  judgments  by  default  against 

absentees,  exceptions  ------  652  83 

To  contest  report  of  distribution  -       -       -       -  742  119 

To  contest  declaration  of  garnishee  (v.  Gar-  5  626  96 

nishee,) \  864  141 

On  summons  in  circuit  court        -       -       -       -  1066  175 

On  pleadings  in  circuit  court        -       -       -       -  1070  176 

For  bringing  proceedings  in  error  or  appeal       -  1118  183 

To  file  reasons  of  appeal 1133  186 

To  answer  reasons  of  appeal        _       -       -       -  1135  I86 
If  —  for  making  inventory  and  deliberatin|r  have 

not  expired  defendant  may  stay  suit  by  dilatory 

exception     -       -       -       -       -       --       -  120  19 

{For  other  delays  see  headings  to  which  they  relate,) 
X>lSLlBBRE  : — (v.  Advisement.) 

Demand  .—Particulars  of — must  be  disclosed  hy\  50  9 

declaration S  XXX  2S7 

Supplementary  —  if  principal  be  insufficient     |  -^  24 

Of  right  accrued  since  service  of  principal  suit, 

how  made    --------  1-^21 

€f  Plea  ;  Plaintiff  may  make  —  before  answering 

preliminary  exception         -----  131  21 

when  —  may  be  made  ------  137  22 

None  necessary  in  non-appealable  cases     -       -  1099  180 

Ofpavnient 56086 

0f  reasons  of  appeal    -------  1133  186 

Of  answers  to  reasons  of  appeal^  _       _       _       _  1135  I86 

(v.  Declaration^  Incidental  Demand.) 

Demurrer  : — In  what  cases  pleaded  -       -       -       -  147  24 

Grounds  of  —  must  be  assigned  at  filing  in  S.  C.  XXXV  238 
Grounds  of  r-'  must  be  assigned  at  filing  in  C.  C.  XV  ^ 
When  filed  in  circuit  court,  case  may  be  inscrib- 
ed at  same  time  for  proof  and  hearing     -       -  1077  177 

To  writ  of  appeal 1130  186 

Denial:— Of  certain  signatures  must  be  accompani- 
ed by  affidavit      145  23 

Deposit  :— Necessary  before  filing  preliminary  nleas  112  IS 

Amount  of  —  with  preliminary  pleas  in  S.  C      -  XXXII  237 

DUto  in  C.  C. XXV  255 

Of  amount  which  defendant  acknowledges  to  owe  XXXV  238 

May  be  required  by  experts,  arbitrators,  <feo.      -  344  51 
When  and  what  —  may  be  required  from  oidder 

at  sheriffs'  sale 678-9, 680  106 

When  such  deposit  may  be  dispensed  with       -  G81  106 

Effect  if  bidder  fail  to  make       -       .       -       .  683  106 
Must  be  returned  immediately  after  sale  to  every 

bidder  but  the  purchaser   -----  683  106 

On  inscribing  judgment  for  review       -       -       -  497  75 

With  motion  for  jury  trial     -       -       -       .      ?  Lxv  2^ 

Of  authentic  copy  (of  act  or  register  lost  or  de- 
stroyed) to  be  used  as  on  ot\s\^\x\.      -       -       -125  -;M-5  2C6-7 
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•NO.  PAGE 

Uepositabt  :— (v.  Otuirdian.) 
Depositions  :— May  be  taken  at  any  place  by  con- 
sent         240  36 

Oannbt  be  taken  till  witness  is  sworn   -       -       -  255  39 

How  taken 26640 

May  be  taken  at  length,  and  how  -       -       .       -  284-8  43-4 

What  —  must  contain 288-9  44 

Questions  to  be  written  at  length  in  —  when  par- 
ties disagree-       -------  29044 

Objections  to  be  inserted  in  body  of     -       -       -  291  44 

Conclusions  of 29344 

(v.  JSvidenee,  Proofs  Witness.) 

Derelict  Cases  :— En  court  of  vice-admiralty  -       -  22  293 
Dernier  Equipeur  :~Has  a  right  to  make  attach- 
ment before  judinnent    ------  834  136 

Description:— Of  object  of  demand  in  writ  or  de- 
claration      --------  52  9 

When  defendant  has  no  domicile  in  the  province 
(v.  Stat,  of  Q.,^  Vic,  c.  20,  ante,  p.  xl.) 

Desistement  :— (v.  Discontinuance.)    -       -       -       -  450-2  67 

Detention  :— Suits  in  cases  of  illegal  —  of  lands  held 

in  free  and  common  soccage       -       -       -       .  1107  187 

Differences  :— In  text  of  code 1361  229 

Dilatory  Exceptions  :— <v.  Exceptions)    -       -       -  120etseq  19 

Disavowal  :  Grounds  for 192  29 

When  —  may  take  place 193  30 

Must  be  made  by  party  himself  or  his  specially 

empowered  attorney   - li*i  30 

How  made 195  30 

Proceedings  upon 196-7-8  30 

Effect  of— if  maintained 199  30 

May  take  place  in  appeal 1166  191 

Discharge:— Form  of  certificate  of    -       -       -       -   No.  21-3  426 

Of  garnishee 631  97 

Of  debtor  imprisoned 793  127 

From  arrest,  undsr  capias  (v.  Capias)  -       -       -  819-824  133 

From  hypothecs 949-971 153-S 

From  advisement,  how  effected  in  queen's  bench  1171  191 

I>i8C0NTiNUANCE :— When  allowable    -       -       -       -  450  67 

How  effected,  must  be  served       -       -       -       -  451  67 

Its  effect 452  67 

Party  who  has  effected  must  pay  costs  before  be- 
ginning again       -------  453  67 

In  appeal 1167  191 

Discussion  :— Stay  of  suit  when  defendant  has  a 

right  to  demand  -------  120  19 

Rules  governing  exception  of —    -       .       -       -  130  21 

DiSQUAUFiEO :— When  a;udge  is  —    -       -       -       -  177  28 

Waiver  of  a  judge  being  (v.  ^cctMation)       -       -  190  29 
Persons  {y.Tnterdictedpersons,  MinorSfTutorSf  d:c.) 

Dissolution  :— Of  corporation   that  has  forfeited 

rights •  1008  163 

(v.  Corporation.) 


[y.  Uorporatton.) 

Distraction  op  Costs  :— Attorneys  ad  lites  may  ob- 
tain —    Notice  necessar:^  after  judgment-       -  482 

Distribution  :— Of  moneys  levied  upon  movables     -  601  et  seq 
Of  moneys  levied  upon  immovables  -  -l^etseg 


72 

92 

115 
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Distribution — [Continued.]  no.    pagk 

Report  of  —  to  be  prepared  by  prothonotary     ,  -  724  et  aeq     115 

(v.  Execution  §  Colloccttion.) 

Homologation  of  report  of     -----       749-^50     120 

Partial  homologation  of  report  of  —    -       -       -         XCV     247 
Of  moneys  may  in  cases  of  doubt  be  suspended  by 
prothonotary        -------  735     us 

Contesting  report  of—    -       -       -       -       -       -  742     119 

List  of  reports  of  —  to  be  posted  in  prothonotary's 

office XCI     246 

Of  purchase  money  in  cases  of  licitation      -       -  939     152 

Of  price  in  cases  of  confirmation  of  title     -       -  969     158 

Fee  on  prosecuting  to  judgment  a  report  of  —  not 
contested  inS.  C.  -       -       -       -       -       -       -  50326 

Fee  on  prosecuting  to  judgment  a  report  of —  not 

contested  in  C.C. 29     339 

Fee  on  proceedings  on  contesting  a  report  of  — 

in  S.  C. 51     326 

Fee  on  proceedings  on  contesting  a  report  of  — 

in  C.  0 30     339 

District  : — Service  out  of    -----       -  461      68 

Service  of  summons  of  circuit  court  in  another —       1067-8     176 
Execution  of  C.  0.  judgments  may  issue  against 
property  in  any    -------       1081-2     178 

DisTRK'T  Magistrates  :— 32  Vic.  c.  23  Q ;  35  Vic.  c. 

9.  Q ;  37  Vic.  c.  8  Q.:  39  Vic.  c.  31  9. 
Districts  :— Division  of  Lower  Canada  into — ;  sche- 
dule        la^     225 

If  name  of  chief  place  {ch^  lieu)  be  changed       -  1356     228 

Officers  connected  with  administration  of  justice 

in  new— 1357     228 

DiSTURiJANCE  : — ^During  sitting  of  court,  punishment 

ot   - 7,8        2 

When  possessor  of  immovables  may  bring  an 
action  on  —  (v.  Poaaentsory  action)       -       -        -  946-8     158 

Divisions  :— Of  debt  to  multiply  actions  is  illegal    -  15       3 

DocKKTKD :  —  AH  papers  must  be  —  before  oeing 

filed,  and  how       -------         XIII     235 

Documents  :— Inspection  of  —  (v.  Inspection)    -       -      1245-^5  206-7 
Lot<s  of  original  —  how  supplied   -       -       -       -       1252-3     206 

Impugned  (v.  Improbation)-        -----  159      26 

Domicile: — Of  plaintiff  must  be  stated  in  writ  of 

summons       --------  49       9 

Service  of  summons  must  be  made  at  — ,  how  if 

defendant  has  none      ------  57      10 

If  defendant  and  plaintiff  reside  in  the  same  — 

service  must  be  personal    -----  58      10 

If  defendant  has  no  —  in  the  province,  v.  Stat,  of 

Q.,  43  Vic.  c.  20,  ante,  p,  xl. 
Service  m^y  be  made  at  elected  domicile    -       -  72      13 

Of  party  appearing  in  person  is  at  prothonotary*s 

office      -- 84       14 

Advocates  must  make  election  of  —  and  regis-  )  85      U 

ter,  effect  of  default  in  S.C.       -       -       -      J  II     233 

Advocates  must  make  election  of  —  and  regis-  )  1059     173 

tor,  effect  of  default  in  C.  C.       -       -       -      S  ITF     253 

Advocates  must  make  election  of—  and  regis-  (  1139     187 

ter,  effect  of  detauUVivQ^^.     -      -       -      S  V     262 
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Of  seizing  party  in  matters  of  execution  is  at 

sheriflPs  office 63999 

Oppositions  to  sale  of  movables  must  contain 
election  of—        -------  68390 

Oppositions  for  payment  must  contain  election  of  722     115 

Election  of—  in  appealable  cases  in  C.  C.    -       -  1069     176 

In  execution  against  movables  bailiff  need  not 

elect,  for  judgment  creditor       -       -       .       -  logj     lyg 

Election  of,  in  matters  before  queen's  bench      -  1139     187 

Service  of  proceedings  in  suit  against  party  who 
has  no  —  in  Lower  Canada  -----  84       14 

Dowkr: — Customary —  not  discharged  by  sheriff's 

sale -       -  710     113 

Droit  DE  ^viTE  i—Saisie  par  {Recaption)    -       -       -  873     142 

(v.  Attachment,) 
Duplicate  :— Registers  of  civil  status  to  be  kept      -  1237     204 

Ejectment  :— (v.  Lessor  and  Le888ee.\ 

{Appeals  from  judgm,ents  in  actions  of  ^'ectment 
brought^  under  the  Lessor  and  Lessee  Act  shaUy  as 
to  hearing,  have  precedence  in  court  of  Q.  B,  he- 
fore  other  cases*  Additional  M,  of  P. ,  Q,  B.  of 
9th  March,  1866.) 
Costs  in  actions  or  — ;  how  determined       -       -  14     323 

Election  : — Mandamus  against  corporation  refusing 

to  make  — ___  1022     165 

Execution  of  such  writ  (v.  Mandamus)-       -       -    1027-8-9  165-6 
Of  domicile  (v.  Domicile.) 
Electob  :— Is  not  incompetent  as  a  witness  in  case 

involving  rights  of  corporation  -       -       .  1032     166 

Emancipation  :— Of  minors,  judge  cannot  order  with- 
out advice  of  family  council       -       -       -       -  1256     207 
Emphyteusis  ;— Right  of— not  discharged  by  sheriff's 

sale       - 710     113 

Enquete  ; — (v.  Evidence^  Proof ,  Witness.) 

Fee  of  counsel  at  —        ------  29     325 

Envoi  bn  Possession,  L'  (v.  Possessions)    -       -       -    1327-^30  219-20 
Error  :— Clerical  —  in  jury  cases  may  be  amended 

by  order  of  judge -  420       63 

Error  and  appeal  :— May  be  brought  before  queen's 
bench  against  judgment  of  S.  C. ,  founded  on 
verdict,  only  on  questions  of  law       -       -       .  1114     182 
Where  proceedings  in  —  from  the  different  dis- 
tricts are  brought        - 1117     183 

Limitations  of  proceedings  in  —  -       -       -       -  1118     183 

Writ  of—        --------  1121      184 

Service  of  writ 1123     184 

Security  in— 1124^5     185 

Transmission  of  record        -----       1126-7     185 

Appearance     -- 1128     186 

Exception  or  demurrer  to  writ  of  —    •       -       -  1130     186 

Delay  for  filing  assignment  of  —  and  answering     1133-^38  186-7 

Factums  -       - 1140     187 

Rules  of  practice  in  — ,  pp.  253  et  seq. 

Inscription  for  hearing,  (v.  Appeal.)     -       -       -  1141     187 

Evidence  :— (v.  Proof.) 

Roll  of  cases  inscribed  for  —  to  be  kept  by  pro-  \  237 

thonotary S  XL     238 

Inscription  for—    -------  23434 
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Cause  to  remain  on  roll  until  proof  be  closed  -  XLV  239 
Costs  of — ;  how  borne  if  party  declares  that  he 

has  none  to  produce,  and  afterwards  produces  215  32 
If  oppof»ite  party  be  taken  by  surprise  by—,  proof 

or  trial  may  be  postponed  -----  216  32 

How  evidence  is  to  be  taken        -       -       -       -  236  35 

Of  adverse  party     -------  251  38 

How  taken  Defore  a  judge  in  contested  cases     -  263-4  39-40 

^dmissionsof  parties  to  be —       -       -       -       _  266  40 

By  stenography       -------  42 

Taken  down  at  length  by  consent        -       .       .  284-299  43-5 

Roll  of  causes  inscribed  for  — in  C.  C.  -  -  XXVUI  255 
Inscription  for  —  and  taldng  of —  in  appealable 

cases -  1071-8  176-7 

When  not  taken  down  in  writing,  appeal  only 

lies  on  points  of  law    ------  1142  187 

In  proceedings  affecting  corporations          -       -  1003-4  162 

Of  witnesses  before  experts,  how  taken  -  -  336  50 
Valid  report  of  experts,  etc.,  to  form  part  of 

evidence  in  the  case    ------  346  51 

Bef(fTe  a.  jury  iy.  Jury  trial.)        '       '       '      \  ^01 

In  suits  between  lessors  and  lessees    -       -       -  8%  145 

In  suits  before  commissioners'  courts  -       -       -  12(39  199 

How  taken  in  C.  V.  A. VII  307 

(v.  Witness  t  Proof,  Commissioners  for  the  exaTnina- 
tion  of  witnesses.  Interrogatories  on  articulated 
faxits,&c.) 

Evocation:— Of  suits  from  commissioners' to  cir- ?  1055  172 

cuit  court  ...---.  \  1198,1202  198 
Of  suits  from  circuit  to  superior  court,  when 

allowed,  and  how  effected 1058  173 

Improbation  of  any  document  before  commis- 
sioners'court  has  effect  of  an—        -       -       -  1199  19S 
Of  cases  from  certain  inferior  courts,  when  lies .  1220-1  201 
When  had,  new  declaration  may  be  filed   -       XXXVIII  238 
Advocates'  fees  on  ------       -  34  329 

Examination:— Of  witnesses  (v.  WiVne**)    -       -       -'^ietseq.  39 

Of  witness  in  court  of  vice-admiralty  (v.  witness)  13  284 

By  interrogatories  on  articulated  facts  -       -       -  221  et  seq,  32 

•i)t«o  in  jury  trials  (v.  inferro(7afoWe«)  -       -       -  4(fe  61 
Examiner  icommissaire  enqu/.teur) : — For  taking  evi- 
dence, may,  in  certain  cases,  be  appointed  by 

court 30045 

Rule  appointing  —  must  specify  place  and  delay 

for  taking  the  proof    ------  301  45 

Must  be  sworn,  and  how        -----  302  45 

Must  give  parties  eight  days  notice  of  time  and 

place 303  4'> 

May  summon  witnesses,  and  has  powers  of  judgo 

at  proof-sittings          ------  304  45 

Interrogatories  upon  articulated  facts  may  be 

put  before—        -------  305  45 

Must  make  return          -----_  305  45 

Fees  to  —  in  S.  C. 47-8  326 

Fees  to  —  in  C.  C. 5.6  342 

(v.  Proon 
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BxcEPTiONSj  Preliminary  :— Delay  for  filing     -       -  107, 129  18,21 
Delays  on  other  pleadings  neoe^ sary  to  complete 

the  issues  on  — 108-9, 110  18 

Party  failing  to  file  any  such  pleading  within 

delay  is  foreclosed  ipso  facto      -       -       -       -  111  18 

If  plaintiff  move  for  hearing  without  answering—  XXXITI  237 

Deposit  necessary  before  filing —       -       -       -  112  18 

Amount  of  such  deposit  in  S.  a    -       -       -       -  XXXII  237 

<'             *'      inC.  C.    -       -       -       -  XXV  255 
Before  answering  — ,  plaintiff  may  demand  plea 

to  merits 131  21 

If  plea  to  merits  be  not  demanded,  delay  to  file 

such  plea  only  runs  from  disposal  of —     -       -  XXXTV  237 
If  defendant  plead  to  merits  proof  is  had  on  all 

the  issues,  costs  in  such  case      ....  132  21 
Delay  for  filing  —  extended  if  delay  for  making 

inventory  and  deliberating  be  demanded          -  121  20 

Inscription  for  hearing  on  —        .       .       _       _  lxii  240 
Grounds  of —  may,  in  certain  cases,  be  ui^ed  by 

motion 135  22 

Delays  for  filing  and  answering  —  in  circuit  court  1070  176 

Feeon  — in  S.C.  overruled 21  324 

Feeon  — inC.  C.        " 14  337 

Fee  on  —  in  S.  C.  maintained        -       -       -       .  23  324 

Feeon  — in  C.C.         "          .....  16  337 

Declinatory  exception  .—Effect  if  maintained         -  113  18 
Court  may,    propria  motUi  supply  omissions  to 

file,  and  grant  costs -  114-5  18 

Uxc^tton  to  the  form : — What  grounds  of  exception 

must  be  pleaded  by  —         .....  116  19 
Plaintiff  on  filing  of—  may  amend  either  writ  or 

declaration,  or  furnish  correct  copy  .       -       -  117-8  19 

Waiver  of  grounds  of—         .....  119  19 

Dilatory  exception : — What  are  grounds  for    -       -  120  19 
Effect  if  founded  on  delay  for  making  inventory 

and  deliberating T21  20 

For  delay  to  plead  until  warrantors  have  been  \  122  20 

caUedin \  134  22 

(v.  Warranty.) 

When  security  may  be  demanded        ...         128-9       20 

Of  discussion 130       21 

If  maintained,  previous  foreclosure  to  plead  to 
merits  is  without  effect,  or,  if  pleas  to  merits 
have  been  put  in,  they  may  be  amended  or 

changed 133       21 

Exception,  Peremptory  :  —  What  defendant  may 

plead  by 136       22 

(v.  Pleading^  «tc.) 

Exception  :— To  information   against  corporations 

illegally  formed 1006  163 

To  writ  of  appeal 1130  186 

Exbcutionof  Judgments:— Voluntary      -       -       -  blietBcq.  79 
Compulsory :  —  Can  only  be  effected  by  a   writ, 

^rmalities  of  writ,  to  whom  addressed  -       -  545  82 

Upon  whom  —         ..-,-..  546  82 
When  —  may  be  effected  in  name  of  deceased 

plaintiff 547  83 
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Of  some  physical  act,  how  effected,  officer  may 

use  force       --------  548  83 

Of  judgments  against  warrantor  may  be  effected 

against  warrantee       -,----  127  20 

Attorney's  fees  on  —  in  S.  C.         -       -       -       -  38-9  325 

fees  on  —  in  C.  C.         .       -       -       -  24  338 
Stamp  duty  payable  on  —  in  S.  C.       -       -       -  41  336 
"       on  —  in  C.  C.  (appealable)  -  39  383 
"          '•       on  —  in  C.  C.  (non-appeal- 
able      ---------  354 

In  real  actions  (y.  Writ  of  Posaeaaion)    -       -        -  649-60  83 
In  personal  actions: — ^Delay  for — ,  exception  in 

certain  cases         -------  551  83 

Delay  for  — ,  in  cases  of  attachment  against  ab- 
sentee ;  exception  in  cases  of  raftsmen    -       -  652  83 
What  property  creditor  may  seize       -       -       -  553  83 
Different  means  of  —  may  be  simultaneously 
adopted         --------  554  84 

Seizure  of  movables : — How  effected,  tenor  and 

return  of  writ      -------  555  84 

May  be  made  in  any  district         -       -       -       -  108I  78 

S  'iSfi  7—8  84 

What  things  are  exempt  from  seizure       -       J  eS  97 

Seizure  is  established  by  inventory  {procea  verbal)  539  85 

What  inventory  must  contain       -       -       -       -  5^0  85 

Seizure  of  registered  vessel 560  §  3  86 

Appointment  of  guardian       -----  5^0  86 
Inventory  to  be  in  triplicate,  to  whom  copies 

given,  how  signed        ------  561,570  86-8 

Of  the  guardian  and  depositary    -       -       -       -  562  86 

Proceedings  to  have  effects   seized  in  country 

parts  removed  to  nearest  town  for  sale    -       -  563  87 

Seizure  of  current  money       -----  554  87 
Debentures,  notes,  bank  shares,  &o.,  may  be 

seized    - 565  87 

How  seizure  of  shares  is  effected  -       -       -       -  566-67  87 

f  tyCQ  OS 

Sheriff  may  demand  advance  for  safe  keeping  <  847-8  139 

Proceedings  if  debtor  be  absent,  or  refuse  to 

open  doors,  &c.    -------  569  88 

Notice  of  sale  to  debtor  and  guardian          -       -  571  88 

Publication  of  sale,  where  and  how  made  -       -  572  88 
Publication  of  sale  in  Quebec  and  Montreal,  costs 

of  advertisement  -       ------  573  88 

Hours  during  which  seizure  may  be  made  -        -  574  89 

Cannot  bo  made  on  Sundays  or  holidays      -        -  575  89 

Exception  in  case  of  fraudulent  removal    -       -  574-5  89 
How  sale  is  effected  in  case  of  seizure  before 

judgment      --------  570  39 

Second  seizure  in  hands  of  guardian    -       -        -  577  89 
Second  seizing  creditor  may  sell  If  first  do  not    -  578  89 
Allias  writ  cannot  be  obtained  unless  first  is  ac- 
counted for-       -       --       -       -       -       -  579  89 

Oppositions  to —  (v.  Opposition)     -       -        -        -  580  et  seq  89 

Sale  of  movables  (WiSWe)      -       -        -       -        -  5S9  et  seq  90 

Payment  and  distribution  of  mo)ieys  levied. 
If  no  opposition,  may  bo  paid  by  sheriff  to  credi- 
tor, otnerwise  muaDo©  lelwiued  into  court      -  601  92 
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Plaintiff  has  a  preferential  claim  to  all  other 
chirographic  creditors,  exceptions  for  costs  of 

Srior  seizing  creditori  case  of  insolvency  of 
ebtor 602       92 

If  debtor  be  insolvent,  creditors  mnst  be  called 

in,  and  how 603       92 

Claims,  how  made  -------  604       92 

Order  of  distribution 605       92 

Order  of  collocating  judicial  costs  -       -       -       -  606       92 

Preferential  claims  of  crown  -----     607, 611    93-4 

Claim  of  owner  of  thing  lent,  leased,  pledged,  or 
stolen,  for  proceeds  of  sale-       -       -       -       -        608-9       92 

Privilege  of  carriers, hotel-keepers,  mandataries 
and  consignees,  borrowers  in  loan  for  use,  de- 
positaries, pledgees,  workmen,  and  certain  pur- 
^  chasers  -       -       -       -       -       -       -       -       -  610       93 

Seizure  by  gamiahment  iSaiaie  arret) : — (v.  Seizure)-  612  ct  seq       94 
Execution  upon  Immovables : — Against  whom  only 

can  be  made,  Exemptions  -----  632       98 

Constituted  rents 632       98 

How  effected,  formalities  of  writ  -       -       -       -  633       98 
For  municipal  taxes  and  assessments  -       -       -  633       98 
To  whom  writ  is  addressed;  and  by  whom  exe- 
cuted       a34       98 

When  situated  at  more  than  nine  miles       -       -  635       98 

When  partly  in  one  district  and  partly  in  another  636       98 

Before  effecting,  seizing  officer  may  demand  spc' 
cification  from  defendant,  liability  of  latter  on 

failing  to  specify 637       98 

Minutes  of  seizure  -------  63899 

Domicile  of  seizing  party       -----  639       99 

Ground  rents  may  be  mentioned  in  minutes,  op- 
positions for  rents  in  redemption  of*seigniorial 
rights  cannot  retard  sale     -----  640      99 

Kules  in  case  of  second  seizure     -       -       -       -        642-3      99 

Alienation  by  debtor  during  seizure     -       -       -  644     100 

Possession  of  immovables  seized  remains  with 
debtor  until  adjudication    -----  645     100 

Penalty  for  cutting  timber  or  deteriorating  pro- 
perty       646     100 

Sheriff' may  exact  $4  before  seizing      -       -       -  647     100 

Advertisements ,— how  made      -----  648      100 

How  printed 649     101 

Mnst  be  posted  at  church  door  of  parishes  -       -  650     101 

Oppositions  to  ;  (v.  verho,) 
Bidding  and  sale : — How  and  where  bids  in  writing 

may  be  gfiven  b^ore  day  of  sale  -       -       -       -  665      104 

If  made  by  a  creditor  must  be  accompanied  by 

affidavit 666     104 

Affidavit  and  security  required  from  person  mak- 
ing—,  not  a  creditor   ------  667     104 

What  such  written  bids  must  indicate  -       -       -  668     105 

Sherifi*  must  endorse  date  of  filing  and  return  into 

court 669     105 

Sheriff  must  furnish  list  of  such  bids  to  officer 

making  sale 670     105 

Where  immovables  must  be  offered  for  final  bid- 
ding         671     105 
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Cannot  take  place  on  a  Sunday     -       -       _       -  672  105 

How  and  when  property  is  put  up-       -       -       -  673  106 
Bidder  must  give  his  names,  <&c.,  minutes  of  bids, 

effect  of  bids 674  105 

What  conditions  of  sale  must  express  -       -       -  675  105 

Debtor,  &c.,  cannot  become  purchaser  or  bid      -  676  106 

Bids  hy  proxy 677  106 

Deposit  required  before  bid  can  be  received  in 

certain  cases 678-9,680  106 

When  deposit  may  be  dispensed  with  -       -       -  681  106 

Effect  of  failing  to  deposit 682  106 

Deposits  to  be  refunded  after  adjudication        -  683  106 

Delay  necessary  at  sale  before  adjudication        -  684  106 

To  whom  property  must  be  adjudged  -       -       -  685  106 
Proxies,  duties  and  liabilities  of  persons  acting 

as— 686  109 

Delay  for  payment  of  purchase  money        -       -  687  107 
Oase  of  person  having  nypothec  on  property  be- 
coming purchaser        -       -----  688  107 

Purchaser  entitled  to  deed  of  sale,  contents  uf 

deed      -       -     ^ 680  107 

Resale  for  false  bidding  {Folle  enchere)  (v.  Resale.)  -  G90  et  »eq,  107 

Return  of  writ .—       -------  697  109 

Certificate  of  hypothecs  must  be  returned  with, 

how  obtained        -------      697-8-9  109 

What  certificate  must  contain      -       -       -       -    700-1-2  109-12 

No  second  certificate  needed  in  case  of  resale 

for  false  bidding 704  113 

Allowance  of  sheriff       ------  705  ]13 

Effect  of^  sheriff's  sales  (v:  Sheriff's  sale       -        -        -  706  etaeq.  11.3 

Oppositions  for  pay  mer\,t{y.  Oppositions)      -        -        -      718,723  115 

Collocation  and  distribution  of  moneys : — Delay  for 

preparing  and  reporting  scheme       -       -       -  823  115 

What  report  must  mention    -----  725  116 

Articles  of  collocation   ------  726  116 

Duty  of  prothonotary  in  making  -       -       -       -  727  116 

Order  of  law  costs 728  116 

Order  of  collocation  of  other  claims    -       -       -  729  116 

Conditional  hypothecs    ------  730  117 

Sum  to  be  reserved  in  case  of  unliquidated  prior 

claims   ----.----  731  117 

Hypothecary  claims  due  with  a  term  of  payment  732  117 

Claims  for  the  capital  of  life-rents       -       -       -  733  •  117 
Interest  and  arrears  of  rents,  registered  claims 

and  taxed  costs    -------  734  117 

Cases  in  which  the  record  is  insufficient  to  enable 
the  prothonotary  to  perform  a  vaiuation,  ex- 
perts to  be  named,  and  how       -       -       -       -      735-6-7  118 

Registrar's  certificate  itrhna  facie  evidence,  but 
may  be  contested  and  how,  interested  parties 

must  be  called  in -  738  118 

Proceedings   on  production   of  acquittance  of 

claim  mentioned  in  registrar's  certificate         -  739  118 
Examination    of   persons   as   to   discharge   of 
hypothecs  —  case  of  absence  of  former  hypo- 
thecary creditor  -------  741  118 

Delay  for  contestmg  TepoT\. 742  119 
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To  what  contestation  may  relate,  must  be  aooom- 
panied  by  reasons  and  be  served  on  party  in- 
terested          743     119 

Inscription  of  contestation    -       -       -       -       -  744     119 

Costs  of  contestation  are  taken  out  of  moneys 
levied 745     120 

New  report  on  maintenance  of  contestation       -  746     120 

To  whom  the  right  of  contesting  belongs,  party 
not  bound  to  answer  more  than  one  contesta- 
tion on  same  grounds  -----  747     120 

Proceedings  on  contestation  -----  748     120 

Motion  to  nomologate  report         -       _       -       -  749     120 

Homologation  .—How  granted  -----  750      120 

Proceedings  if  person  be  collocated  for  sum  not 
due  him ;  contestation  of  such  collocation,  how 
madeif  person  reside  out  of  province       -       -  751      120 

When  moneys  levied  may  be  distributed  without 

a  report 752     121 

Sequestration : — May  be  granted  if  contestation  be 

protracted 883      143 

Appeal  from  judgment  of  distribution         -       -  761      122 

Sub-collocation:— 753      121 

Sub-opposition  must  be  served     -       -       -       -  754     121 

May  bo  included  in  general  report  or  be  report- 
ed separately,  costs     ------  755     121 

If  a  debtor  fails  to  exercise  his  claims  against  an 
immovable  his  creditors  may  do  so   -       -       -  756     122 

Payment  ofmonena  levied : — After  what  delay  parties 

are  entitled  to  — 757     122 

Amounts  due  under  registrar's  certificate,  but  for 
which  no  opposition  has  been  filed,  to  remain 
in  sheriff's  hand 758     122 

Sheriff  may  be  held  by  coercive  imprisonment  to 
make— 759     122 

Proceedings  if  moneys  remain  in  the  hands  of 
purchaser 760     122 

Remedy  of  parties  aggrieved  by  report  of  distri- 
bution      761      122 

Moneys  must  be  paid  back  if  adjudication  be  set 

aside,  4^c. 762     122 

Execution  in  cases  of  abandonment  of  property  {ces- 
sion de  biens)  (v.  Abandonment)  -       -       -       -      763-780  122-6 

Execution  of  order  of  coercive  imprisonment  {v.  Im- 
prisonment.)-       -        -        -       -        -        -       -      781-795  126-8 

Exeatf ion  qf  writ  of  capias  {y.  Capias)      -       -       -         816-8      133 
Execution  ofjxulqments  of  separation        -       -       -       981-9  159-60 
Execution  of  writs  of  attachment  issued  by  commis- 
sioners* courts       -------  1192      197 

Execution  of  judgments  of  commissioners*  courts      -  1212     200 

Execution  ofjiulgments  in  circuit  court : — Writ  may 
issue  against  movable  property  of  debtor  in 
any  district,  to  whom  addressed        -       -       .  108I     178 

Second  writ  may  be  obtained  for  another  district, 

if  no  effects  can  be  found  in  that  of  judgment  -  1082     178 

Jurisdiction  of  court  as  to  oppositions         -       -  1083     178 

Order  to  stay  —  and  proceedings  thereon    -       -  1084     178 

Against  immovables       ------  1085     178 
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Writ  against  immoyables  addressed  to  sheriff, 

and  is  returnable  to  superior  court  -  -  -  1066  178 
Writ  may  issue  at  once  against  hypothecated  im- 
movable and  in  cases  of  seigniorial  rents  -  1067  179 
Proceedings  incidental  to  seizure  and  sale  of  im- 
movables iB,re  carried  on  before  superior  court  1068  179 
Other  formalities  same  as  in  superior  court  -  1089  179 
Transmission  of  record  on  return  of  writ  to  S.  C  1090  179 
When  debt  does  not  exceed  $40,  can  only  be  had 

itgainst  movables         .-._--  1102  180 

Provisions  concerning  appealable  cases  generally  1103  180 

Execution  ofjitdgment  rendered  in  appeal : — How  )  1V76  102 

effected ;  stay  of  —  by  appeal  to  the  privy  /  ^279  nsi  1^| 

Execution  of  warrants  in  court  of  vice-admircdty    -  8  279 
Executors  :— Foreign  —  of  persons  deceased  abroad 

may  appear  or  be  summoned  in  judicial  pro- 
ceedings       -_.-----  14,64  341 
Testamentary  —  may  demand  that  seals  be )  loxi  or^ 

affixed  to  or  an  inventory  made  of,  the  pro-  >  f ^  01 7 

perty  of  a  succession  ---..)  •^*'* 
Must  be  summoned  to  attend  removal  of  seals 

and  making  of  inventory    -       -       -       -       -  1298  215 

Exemption  .—From  service  as  jurors  -       -       -       -  860  54 

Of  certain  effects  from  seizure       -       -       -       -  556-8  84^ 

Of  certain  persons  from  arrest       -       -       -       -  805  131 

Exhibits  :— Certain— must  be  filed,  with  list,  at  filing 

of  writ  or  pleadings     ------  99  17 

How  received  afterwards      -----  XXIV  236 

All  must  be  filed  before  closing  enqu^te     -       -  XXIV  236 

What  list  of— must  contain    -----  XXV  236 

Delays  to  plead  only  reckon  from  filing  of  -       -  XXVI  236 

If  private  writings?  certified  copies  may  be  filed-  100  17 

Cannot  be  taken  out  of  office  without  consent )  ^    101  17 

and  receipt    -------^  XXIX  237 

Imprisonment  of  person  retaining        -       -       -  102  17 

Until  filed  plaintiff  cannot  proceed  with  demand  103  17 

Are  common  to  all  parties  to  suit  and  copies  {  104  17 

may  be  obtained S  XXVII  237 

Cannot  be  received  in  blank  -----  105  IS 

List  must  contain  designation  of  -       -       -       -  105  18 
Cannot  be  filed  after  return  day  without  notice 

to  opposite  party  -------  106  IS 

If  defendant  fail  to  file  with  his  pleadings  -       -  141  22 

In  support  of  opposition  must  be  filed  therewithLXXXTX  245 

In  appealable  cases,  C.  C.      -       -       -       -       -  1069  176 

Affidavit  and  security  for  cofts  required  in  case 

of  impugning  certain   ------  I45  23 

Party  may  improbate  his  own—    -       -       -       -  166  27 

What — must  be  filed  with  articulation  of  facts,  " 

costs  if  filed  subsequently  -----  210-3  31 
Cannot  be  withdrawn  from  court  for  a  year  and 

a  day  after  final  judgment  -       .       -       -       -  XXIX  237 
Exparte  :— If  defendant  fail  to  appear  plaintiff  may 

proceed  exparte    -------  86  15 

In  suits  between  lessors  and  lessees    -       -       -  892  145 
In  expa>'te  suits  judgment  may  be  rendered  out 

of  term,  when,  how,  \iyNvViom   -       -       -       -89,90,91-2  IS 
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If  defendant  be  foreclosed  from  pleading  plain- 
tiff may  plead  ea^ixirfe  ------  143-      23 
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Inscription  for  hearing— in  court  of  Q.  B.    -      {  XIV  26& 

(  XVIII  265 
Proof  exparte  .—when  and  how  made,  defendant 

to  have  notice  of,  may  cross-examine  witnesses  317  47 

Mast  be  filed  in  the  record    -----  318  47 

In  appealable  cases,  circuit  court  -       -       -       -  1069  176 
Experts  and  Viewebs  r—Court  ««o  motu  may  -refer 

points  to       ---.----       -  321  47 
when  and  on  whose  application  they  may  be  ap- 
pointed, nature  of  order  appointing  ...  322  4S 
Number  of— to  be  three  or  one     -       -       -       -  323  48 
Are  named  in  order  of  reference  to — ,  if  agreed 
on  by  parties-       -------  324  48 

If  not,  how  appointed 325-6  48 

When  validly  recused  others  to  be  appointed     -  ^6  48 

Grounds  for  recusing     ------  327  48 

Order  of  appointment  to  be  served  upon  them, 

with  requisition  to  be  sworn      -       -       -       -  ^48 

If  expert  refuse  to  be  sworn  or  to  act  -       -       -  330  49 

Must  on  pain  of  nullity  be  sworn  in  writing       -  330  49 

Form  of  oath 30  49 

Oath  to—,  how  administered-       -       -       -       -  331  49 

Certain  papers  must  be  given  them      -       -       -  332  49 
Must  fix  time  and  place  for  investigation,  and 

notify  parties,  delay  on  such  notice,-       -       -  333  49 
Parties  and  witnesses  how  summoned  and  heard 

before— -       -  334  49 

May  administer  oaths     ------  334  49 

May  summon  witnesses  from  any  distance  -       -  334  49 

Evidence  of  witnesses  before -,  how  taken-       -  335  60 

Report  of—,  how  made 336-7  30 

Proceedings  to  compel— to  file  report  -       -       -  338  50 

Court  not  bound  to  adopt  opinion  of —       -       -  339  50 
May  demand  deposit  of  remuneration  before  their 

report  be  opened,  recourse  for  the  recovery  of  it  344  51 
Application  to  have  report  received,  and  counter- 
application  grounded  on  informalities  or  other 

causes  of  nullity  -       -       -       -       -       -       -  345  51 

If  report  be  received  it  forms  part  of  the  evidence  346  51 
Liquidation  of  rents,  issues,  and  profits  in  execu- 
tion of  judgment  ordering  restitution  thereof, 

to  be  effected  by  — 475  71 

To  value  immovables  respectively  when  several 

are  sold  together  at  sheriff's  sale       -       -       -  736  118 
In  matters  of  licitation  and  partition  -       -       -  922-5  149-60 
In  cases  of  confirmation  of  title,  when  price  de- 
posited does  not  cover  charges  -       -       -       -  964r5  157 
To  inspect  real  property  belonging  to  mitwrs : — Must 
be  appointed,  and  how,  to  inspect  immovables 
belonging  to  minors,  <&c., previous  to  alienation 

thereof 1268  209 

Nomination  of  — ,  how  made  -----  1269  209 

Duties  of- 1270  209 

Report  of- 1270-1-2  209-11 

JtXFBOPBiATioN :— Fees  in  matters  of  -      -      -      -  74  328 
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Extortion  :— Officer  conducting  sale  in  execution, 

who  receives  more  than  price,  is  liable  for      -  594       91 

Fabriques: — Service  of  summons  on  -       -       -       -  65      11 

Facts  : — Articulation  of  (v.  Articulation)   -       -       -  207       31 

Interrogatories  on  articulated  (v.  Interrogaioriea)  221       32 

Fa(;tum  :— In  jury  trial  (v.  Jury  trial)  -       -       -       -  393       60 

In  Review IV     260 

In  appeal,  delay  for  filing      -----  1140     187 

No.  of — to  be  filed  in  appeal        -       -       -       -  8     270 

Must  be  produced  in  appeals  from  C.  C  as  well 

as  from  other  courts    ------  267 

Faits  et  Articles  (v.  Intnrrogatori€«)        -       -       -  221  et  *eq       32 

False  Bidder  :— Liability  of —    -----  693-0     108 

False  Bidding  :— R-sale  for  —  (v.  Resale)  -       -       -  690     107 
Family  Council:— In  what  cases  advice   of  —  is 

necessary      --------  1256     207 

How  convened  and  composed        -       -       -       -  1257     %tJ 

Duty  of  person  demanding  convocation  — ,  delay 

on  summons  of  relatives     -----  1258     207 

Relations  and  friends  forming  —  must  be  sworn  -  1259     207 

Minutes  of  advice  of — must  be  signed        -       -  1260     208 

Superior  and  circuit  courts  have  concurrent)  i2gi     208 

jurisdiction  in  matters  relating  to  —  proceed-  >  |^o     ^ 

ings  must  remain  of  record-       -       -       -      )  ^^ 

Powers  of  prothonotary  ------  1339     223 

Decisions  subject  to  review    -----  1340     223 

Fast  Days  :— Duly  appointed  are  non-juridical-       -  2        1 

t  on           g 

Fees  :— Who  may  make  tariffs  of       "       '       "      i  11"^     192 

Distraction  of  —  to  attorneys  ad  lites  -       -       -  482      72 

Penalty  on  person  not  an  advocate  for  receiving-  1204     198 

Tariff  of  advocates  —  in  S.  C.         .       -       -       -  321 

Tariffof  bailiffs  — in  S.C. 331 

Tariff  of  prothonotaries  —  in  S.  C.         -       -       -  361 

Tariff  of  advocates  —  in  C.  C-       -       -       -       -  334 

Tariff  of  bailiffs  —  in  C.  C 347 

Tariff  of  prothonotaries  —  in  C.  C.        -       -       -  379 

Tariff  of  —  in  queen's  bench  -----  353 

In  C.  V.  A.  who  may  make  tariffs  and  how        -  273 

Tariffof      in  C.  V.  A 397 

Tariff  of— in  insolvency  matters         -       -       -  412 
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Filing  :— Of  exhibits 99      17 

Of  preliminary  pleas  and  other  pleas  necessary 
to  complete  the  issues  thereon  -       -       -       -  l(flet  seq.       l^ 

Of  pleas  to  the  merits  and  other  pleadings  ne- 
cessary to  complete  tl»e  issues  thereon    -       -ISSetHCQ.      22 

Factum  in  jury  trial       ------  39360 

Of  notes  of  evidence  in  jury  trial  -       -       .       -  398       60 
Opposition  "o  exparte  and  default  judgments      -  487       74 
Execution  suspended  by  — such  opposition,  pro- 
thonotary must  grant  certificate       -       -       -  488       74 
Inscription   or  review    ------  498       75 

Bids  ai  sheriff's  office  in  cases  of  compulsory  ex- 
ecution against  immovables       -       .       .       .  665     IM 
Statement  of  abandoumftuX,  0^  ^lo^erty       -       -  764     123 
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Reasons  of  appeal*  &c.   ------  1133     186 

Factum  in  appeal    -       -       -       -       -       -       -  1140     187 

(V.  various  neadings  to  which  the  filing  relates.) 
Final  Hraring  :— Inscription  for  proof  and— (v.  In- 
scription.)    --------  243       36 

Final  Judgment  :— (v.  Judgment.)       -       -       -       -  468  e<  aeq.       70 

FoLLE-ENCHiRB  :— (v.  ^e«a/^.) ^QQetseq.      107 

Foreclosure  —From  filing  preliminary  pleas         -  111       18 
From  pleading  to  merits  before  preliminary  plea 

has  been  answered      ------  131       21 

Such  foreclosure  of  no  effect  if  dilatory  plea  be 

maintained  --------  133       21 

When  defendant  has  been  allowed  to  call  in  war- 
rantors   ^---  134       22 

From  pleading  to  merits,  certificate  of — to  be 

granted  by  prothonotary 13722 

From  filing  other  pleas 140       22 

Order  of  court  necessary  to  obtain  —  when  party 

fails  to  file  exhibits 141       22 

Effect  of 143       23 

Completes  issues     -------  148       24 

In  appealable  cases,  C.  C.     -       -       -       -       -  1070     176 

No  demand  of  plea  necessary  before  obtaining  — , 

in  non-appealable  cases,  CO.-       -       -       -  1099     180 

From  filing  reasons  of  appeal        -       -       .       -  1133     186 
From  filing  answers  to  reasons  of  appeal     -       -  1135     186 
Force  :— May  be  used  to  eject  under  writ  of  posses- 
sion      ---------  549       83 

May  be  used  to  effect  seizure  of  movables  in 

execution     --------  569       88 

Foreign  : — Corporations  or  persons,  when  they  may 

sue  here        --------  14        3 

How  to  summon  foreign  corporation,  executor, 

&c.        ---------  64       11 

Formalities  necessary  to  impugn  certain  foreign 

documents  produced  as  exhibits       -       -       -  145       23 
Commissions,  witnesses  may  be  compelled  to 

attend 307       46 

Forgery  :— Plea  of —  of  note  sued  on  must  be  sup- 
ported by  affidavit       ------  145       23 

Form  :— Exception  to  the  (v.  Exceptions.)  -       -       -  116       19 

No  particular  —  necessary  in  any  judicial  pro-  }  20        4 

ceeding        ------_^  144^ 

Forms  in  connection  with  the  civil  code      -       -  417 

(v.  FaWoM*  Headings  to  which  they  relate.) 

When  those  contained  in  appendix  may  be  used  1359     228 

Forma  Pauperis:— Suits  in  — Cv.  Pa«|3erw)    -       -  31-3        7 
Franchise  :— Prosecution   of  corporation  illegally 

exercising    --------  997     161 

Complaint  against  person  usurping—   -       -       -  1016     164 
Fraud: — Letters-patent  may  be  annulled  when  ob- 
tained by       1034     169 

Freight:— Arrest  of— in  C.  V.  A.     -       -       -       -  41     302 
Future  Rights  :— Suits  affecting  —  may  be  evoked 

from  circuit  court  to  superior  court  -       -       -  1058     173 

S      1142  S  3     187 
Appeal  lies  from  judgments  affecting  -       -      \     jj^g  |  ^     193 

Garantie  : — Actions  en  (v.  Warranty.) 
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Oabnishee  :— How  served,  cannot  be  condemned  by 

default,  except  when  service  is  personal  -       -  615  94 
Effect  of  seizure  as  regards  —       -       -       _       _  616  95 
Delay  and  place  for  making  declaration  (v.  De- 
claration)       -       -  617-8  95 

What  he  must  declare 619  95 

Is  entitled  to  travelling  expenses  -       -       -       -  620  96 

Penalty  on  —  failing  to  declare     -       -       -       -  624  96 

Delay  for  contesting  declaration  of  —  contesta-  \  626  96 

tion  must  be  served  on        .       -       .       .      \  862  141 

Discharged  from  seizure  if  not  indebted     -       -  631  97 

In  commissioners*  courts       -----  1192  197 

(v.  Attachment,  Seizure  hy  Garnishment.) 

Garnishment:— (v. /Smwrcfty—)-       -       -       -       -  612  94 

Fees  on  —  in  S.  C. 39325 

Feeson  — inC.  C 25  339 

Stamp  duties  payable  on  —  in  S.  C.     -       -       -  367 
iStampMuties  payable  on  —  in  C.  C.     -       -       -  383 
Attachment  by  —  before  judgment       -       -       -  855  140 
Attachment  by  —  in  hands  of  treasurer  of  pro- 
vince    ---------  615  94 

GASPfi :— Exceptional   provisions   as   to   sittings  of 

courts  in  district  of -  1,27  1>  5 

Appeals  from,  where  heard 1117  183 

Goods  Sold  and  Deliveeed  :— Judgment  by  default 

in  actions  for        ------       -  91  15 

GuAKDiAN :— To  movables  taken  in  execution  ;  who 

may  be  (v.  Execution)  -----       -560,  §§  4,  6  86 

May  remove  property  for  safekeeping  -       -       -  662  87 

May  be  replaced  on  becoming  insolvent      -       -  ■    562  87 

Notice  of  sale  must  be  given  to  —        -       -       -  571  88 
Same  one  must  be  appointed  in  case  of  second 

seizure  ---------  577  89 

Must  produce  effects  at  time  fixed  for  sale  -       -  590  91 
Is  entitled  to  discharge  on  doing  so      -       -       -  596  91 
May  be  condemned  on  pain  of  coercive  imprison- 
ment to  produce  effects       -----  597  9I 

Costs  of  —  to  be  taxed,  by  whom  and  when  -       -  600  92 
flABEAS-CoRPUS : — Ad  aubjiciendum ;    writ  of  —  in 
civil  matters,  who  may  make  application  for 

and  to  whom-       -------  1040  170 

To  whom  writ  is  addressed,  its  purport       -       -  1040  170 

Application  for  —  must  be  supported  by  afl&davit  1041  171 
Proceedings  to  obtain  —  may  be  had  during  long 

vacation        --------  |i 

Formalities  of — when  returnable        -       -       -  1042  170 

Service  of—     - 1043  170 

Consequences  of  default  to  comply  with      -       -  1044  171 

Proceedings  continued  inatanter  on  return   -       -  1045  171 
Judge  in  vacation  may  admit  to  bail  when  in 

doubt,  and  how    -------  1046  171 

Writ  is  then  transmitted  to  the  court  to  be  ordered 

upon 1047  171 

Court  may  order  pleadings  in  writing,  subsequent 

proceedings --  1048  171 

Proceedings  in  queen's  bench  and  superior  court 

are  similar 1049  171 

All  costs  incurred  ma^^iftT&TOTioviTvc^d  upon        -  1050  171 
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When  writ  has  been  refused  by  one  judge,  appli- 
cation can  only  be  renewed  before  queen's 

bench,  unless  new  facts  are  alleged  -       -       -  1051     171 
Does  not  lie  in  favor  of  certain  persons  legally 

imprisoned   --       -       -       -       -       -       -  1062     171 

Ad  testificandum: — May  be  obtained,  and  how, 

when  witness  is  in  prison   -----  253       S& 

Habited  ;— How  queen*^  counsel)  barristers  and  oflB- 

cers  of  court  must  be>  in  S.  C.    -       -       -       -  I,  III     233 

InC.  C. II     263 

InQ.B.    -       -       -       - n     261 

Hearing  :— Roll  of  cases  inscribed  foi^to  be  kept 

by  prothonotary  -------  L     24D 

What  notice  must  be  given  of  inscription  for — 

and  how -       -  462       69 

Inscription  for—on  law  issue-       -       -       -       -  TJI     240 

Inscription  for — on  preliminary   exception    (v. 

exception)      --------  LH      240 

Cases  in  G.  C.  are  inscribed  at  same  time  for 

proof  and— 1072-3     }77 

Notice  of  inscription  for  proof  and — in  appeala- 
ble cases  C.C.       1073     177 

In  non-appealable  -------  1099     180 

Injury  trial     -       - 403       61 

In  suits  between  lessors  and  lessees     -       -       -  897     145 

In  review  ---------  500       76 

Inscription  for  —  in  appeal  -----  1141     187 

When  had  in  apjpeals  from  C.  C   -       -       -       -  1152     189 

Precedence  of  ejectment  cases  in  appeal    -       -  26S 
Heirs  :— Must  be  summoned  to  attend  removal  of 

seals 1298     215 

Sale  of  real  property  of  succession  at  instance  of  1315     218 

Beneficiary  Cv.  Inoentory) 1321t«     219 

Heirship,  proof  of-       -------  220-2" 

Holiday  .—What  days  are  ------  21 

Persons  cannot  be  summoned  on — without  leave  54       10 

Persons  cannot  be  summoned  to  appear  on  -       -  73       15 

(v.  Non-juridical  daya.) 

Homologation: — Of  reports  of  accountants,  &c.,      -  340      50 

Of  award  of  arbitrators,  &c    -----  345-7       51 

Of  reports  of  distribution       -       -       -       -      J  LVlri~§15    241 

Hypothecary  Action  :— Class  of— as  regards  costs  -  12  323 
Hypothecary  Creditor:— to  receive  notice  of  sales 

of  immovable       -------  648     101 

Of  property  for  which  confirmation  of  title  is 

sought  must  file  oppositions  -  -  -  -  957  156 
Hypothecary  Recourse  :  —  Against  immovables  of 

which  the  openers  are  tinknoicn  or  uncertain  ; 

when  creditor  may  petition  for  sale  of  such 

immovable    --------  900     145 

What  petition  must  contain  -----  901     145 

AflSdavit  to  accompany  ------  902     146 

Proof  ordered  by  court  and  publication  of  notice  903     146 

Notice  how  given    -------  904     146 

Proceedings  if  no  person  appear  within  two 

months 905     147 

Service  of  judgment  not  necessary        -       -       -  906     147 
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Execution  of  judgment  ------  907  147 

If  proprietor  appear  before  iudgment  -       -       -  908  147 

If  several  persons  appear      -----  909  148 

If  there  be  opposite  claimants  without  contesta- 
tion of  petition,  power  of  court-       -       -       -  910  148 

Proceedings  if  one  or  more  known  owners  are  in 

possession  jointly  with  others  unknown    -       -  911  148 

Hypothecs  :— Discharge  from 949-971  153 

(v.  Con^rmation  of  title.) 

Certificate  of— to  be  filed  with  sheriff's  return  -  697-8-9  109 
^Vhat  such  certificate  must  contain  -  -  -  700-1-2  109 
Registrar's  certificate  of— to  be  filed  with  appli- 
cation for  confirmation  of  title  -  -  -  -  955-6  155 
Certain — are  not  discharged  by  sheriffs  sale  -  710  113 
Collocation  of  conditional— in  report  of  distribu- 
tion         730  117 

Due  with  a  term,  are  beneficially  collocated  in 
report  of  distribution,  on  sale  of  immovable 

subiest  to  them    -------  V32  117 

Definition  of— 971  158 

Appeal  lies  in  all  actions  in  recognition  of/—      -  1142,  §  4  187 
Capias  against  person  deteriorating  property  sub- 
ject to—       --  800  130 

Execution  in  case  of  surrender  of  immovable 

subject  to 1087  179 

Illegal  Detention  op  Lands  :— Suits  in  cases  of    -  1107  181 

Immovables  :— Venue  of  suits  relating  to—       -       -  37  7 

Where  if  situated  in  two  districts-       -       -       -  41  8 

How  described  in  writ  of  summons      -       -       -  52  9 

Sale  of— belonging  to  extinct  corporation,  when 

and  how  eff'ected,  and  its  effect  -       -       -       -  1012-3-4  163 
Sale  of— declared  by  judgment  to  be  hypothec- 
ated          1087  179 

Execution  upon— in  S.  C.       -       -       -       -       -  632  ef  seq.  97 

Execution  upon— in  C.  C.       -       -       -       -       -  1085  178 

(v.  Execution.) 

Opposition  to  sale  of— (v.  Opposition.)  -       -       -  651  et  seq.  102 
Hypothecary  recourse  against  — of  which   the 
owners  are  unknown  or  uncertain  (v.  Hvpothe- 

cnry  Recourse)      -------  900  et  seq.  145 

Confirmation  of  title  of— (v.  Confirmation.)  -       -  949  et  seq.  153 
Alienation  of— belonging  to  minors  or  other  dis- 
qualified persons,  cannot  be  effected  without 

tne  permisision  of  ajudge    -----  1267  209 

Formaliticj'  required  before  making,  experts    o 

be  appointed  and  how 1268-9  209 

Dutyof  experts,  their  report  -  -  -  -  -1270-1-2  20911 
Judge  authorising  sale  must  fix  an  upset  price  -  1274  211 
If  judge  refuse  to  authorize  sale  -  -  -  -  1275  211 
Publicationtof  time  and  place  of  sale  -  -  -  1276  211 
When  private  sa'e  may  iSe  effected  -  -  -  1277  211 
Voluntary  licitation  of— held  undividedly  be- 
tween a  tutor  and  pUpil       -----  1278  211 

Delay  on  summons 1337  222 

Proceedings  must  remain  of  record      -       -  1338  222 

Powers  of  prothonotary 1339  222 

Jiec  is  ions  subject  to  TWVftN?    -----  1S4022J 
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8ale  of— belonging  to  succession,  demanded  by 
heir, how  effected,  &g»,       -----  1315  2I8 
Imprisonment,  Coercive  {(Jontrainte  par  corps)  :— 
Formalities  necessary  before  carrying  into  ex- 
ecution    781  126 

Is  granted  against  debtor  resisting  or  endeav- 
ouring to  prevent  seizure    -----  782  126 
When  against  tutors  and  curators-       •        -       -  783  126 

Hours  for  effecting 784  126 

Days  and  places  prohibited  for  effecting     -       -  785  127 

Court  may  order  to  be  effected  at  any  time  -       -  786  127 

Formalities  of  writ 787  127 

If  defendant  reside  in  another  district-       -       -  788  127 

How  effected 789  127 

Alimentary  allowance  in  cases  of— (v.  Alhw- 

an<ie.) 790-1-3  127 

Redress  against—,  how  sought      r       -       -       -  792  127 
How  debtor  may  obtain  his  discharge  -       -       -  793  327 
Discharge  must  be  ordered  by  judge    -       -       -  794  128 
Debtor  discharged  from — by  reason  of  default  to 
pay  alimentary  allowance  cannot  be  re-impri- 
soned for  same  debt    ------  795  128 

Witness  may  be  compelled  to  answer  or  produce 

documents  by—    -------  277  42 

Against  notary  failing  to  give  communication  of 

copies  of  documents    ------  1251  2Qfi 

Against  person  retaining  portion  of  record       -  102  17 

Improbation  {Inscription  en  faux) :— Return  ot  ser-  i  79  14 

vice  can  only  be  contested  by  — ,  exception    S  159  26 

Who  may  bring  action  of  —  and  when         -       -  159  20 

If  frivoloup,  party  may  be  condemned  to  pay 

double  costs 159  26 

Against  party's  own  exhibits        -       -       -       -  160  26 
Incidental  —  to  be  begun  by  petition,  contents 

of  petition 161  26 

Petition  must  be  perved        -----  162  26 

Deposit  to  be  made        ------  163  26 

When  —  may  be  begun       -----  164  2G 

Proceedings  in  principal  suit  are  suspended     -  164  26 
Declaration  as  to  document  impugned  by  party 

supporting  it,  form  of  —  and  delay  for  making  165  26 
Effect  of  failing  to  make  such  declaration,  or  de- 

clinir.g  to  defend  document       -       -       -       -  166  27 

Proceedings  if  defendant  in  improbation  defend 

document     ------         .-  167  27 

Descriptive  statement  of  document  to  be  drawn 

up  b^'  prothonotary ,  how  and  at  whose  instance  168  27 
Plamtiff  jnay  move  ioi  proems  verbal  of  impugned 

document CIX  240 

Communication   of  impugned    document    how 

taken     ---------  169  27 

Articles  of  improbation  to  be  filed  and  served    -  170  27 

Effect  of  neglect  to  file  them  in  6.  C.  -       -       -  CVII  249 

C.  C.  -       -       -  XI^VI  257 
Defendant  may  move  to  have  them  declared  ir- 
relevant and  inadmissible,  in  S.  C.  ^       -       -  VlXI  249 
Defendant  may  move  to  have  them  declared  ir- 
relevant and  inadmissible*  in  C  C.  -       -       -     XLVII  25t 
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Delay  for  answerins       ___---  171  2T 

Issues  how  joined   -------  172  27 

Judgment  on— to  declare  to  whom   document 

shaU  be  delivered 173  27 

Ck>pie8  of  document  not  to  be  given  without  order 

of  court 174  27 

Testimony  of  notaries  and  witnesses  receivable  -  252  3& 

Effect  of—  in  commissioners'  court      -       -       -  1199  198 

Security  for  costs  to  be  given       -       -       -       -  120U  298 

Attorneys'  fees  on— in  S.  C.    -----  85329 

"       inCC. 51  341 

Impbovements  :— Defendant  in  suit  for  illegal  deten- 
tion of  land  may  claim  the  value  of,  by  inci- 
dental demand     1110  182 

Incidental  Demand  :— When  plaintiff  may  make  )  149  24 

in  S.  C.  - \    XXXVI  238 

When  plaintiff  may  make,  in  C.  C.       -       -       -  XVI  254 

How  made       -       - 150  24 

When  defendant  may  set  up,  court  may  order 

compenfation       --___--  151  25 

How  made  by  defendant       -----  152  25 

Ordinary  rules  of  procedure  to  apply  to       -       -  XXXTX  238 
Is  to  be  deemed  a  distinct  action,  shall  not  delay 

proceedings  on  original  suit  in  S.  C.  -       -       -  XXXVU  238 
Is  to  be  deemed  a  distinct  action,  shall  not  deli^ 

proceedings  on  original  suit  in  C.  C.  -       -       -  XVII  254 

Issue  and  contestation  on      -       -       -       -       -  163  25 

For  improvement  on  lands     -----  1110  182 

In  appeal 1166  191 

Omission  in  original  demand  may  be  remedied 

by- 18  3 

Attorneys'  fee  on 36  340- 

Incidental  Monitions  :— In  C.  V.  A.-       -       -       -  32  298 
Incident  op  Pboop  :— Applications  upon  any — may 

be  made  by  motion      -       -       -       -   ^    -       -  319  47 

Incidents  W.  Incidental^  demand t  Intervention^  Im- 

probation,  Recuaationf   Disavowal,   Change  of 

Attornepf  drc.) ;— In  Appeal  -       -       -       -       -  1166  191 

Incompatible  :— Allegations  in  pleas  -       -       -       -  120  §  6  19 

Party  may  be  called  on  to  choose  between         -  146  24 

Incomplete  Record  :— In  appeal        "       '       "      (  1177  192 

iNOONSiSTExriES  : — In  text  of  code,  how  regulated  1361  ^ 
Incorporated  Bodies  :— Are  sued  in  their  corporate 

name      ---------  499 

Service  upon — ,  how  effe(fled-    .  -       -       -       -  63  11 

(v.  Corporations.) 
Indivisibi  e  Right  :— In  cases  of— all  parties  inter- 
ested must  be  joined  in  suit       -       -       -       -  120  §8  20 

Inferior  Juwsdictiqns 1183  195 

Remedies  againstjud^ments  (/F—  -       -       -       -  1220  201 
(v.  CommiJistoners*  Courts,  Junt  ices  of  the  Peace,  &c.) 
Informalities  :— In  writ  or  declaration  or  service 

how  pleaded-       -------  lie  19 

Whfn  may  be  amended 117-8  19 

How  waived 119  19 

Information  :— Against  corporations  illegally  formed 

or  exceeding  powexa    ------  993-1003  162 
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Interlocutory  Decree  :— Final  in  suits  in  C.  V.  A.  38  .'iOl 

Interlocutory  Judgments  :— Appeal  from  —  -       -  1116  ir^'i 

Motion  to  be  allowed  to  appeal  from    -       -       -  1119  184 

Endorsation  on  writ  of  appeal  from      ...  1121  184 

Interpretation  :— Of  statenjents  in  pleadings  -       -  20  4' 

Of  rules  concerning  procedure      -       -       -       -  21  4 

Of  articles  of  code,  in  case  of  difference  between 

English  and  French  texts    -       -       -    .   -       -  1361  229 

Interpreter  : — Appointment  and  compensation  of—  10  2 

Interrogatories  upon  Articulated  Facts  :— Parties 

in  a  suit  may  be  examined  at  any  time  by  —   -  221  32 

How  parties  are  summoned  to  answer        -       -  222  33 
Summons  to  answer  —  must  be  served  on  party 

himself.if  absent  attorney  may  be  served       -  223  33 

Answer-',  now  given;  how  if  corporation     -       -  224  33 
Effect  of  default  to  appear  or  to  answer,  party 
may  answer  subsequently  but  must  pay  costs ; 

judge  to  decide  as  to  the  pertinency  of  answers  225  33 
Party  may  be  summoned  to  answer  —  viva  voce 

be  tore  judge  or  jury 226  33 

On  refusal  to  answer,  facts  are  held  to  be  ad- 
mitted    266  33 

How  they  must  be  drawn  up         -       -       -       -  227  34 

How  answered        ---.---  228  34 

Indirect  answer  may  be  rejected  -       -       -  ,     -  229  34 
Party  applying  for  —  may  refrain  from  putting) 

or  declare  that  he  will  not  use  the  answers     -  230  34 

Answers  to,  may  in  certain  cases  be  divided       -  231  M 

Expense  of  —  to  be  borne  by  party  requiring       -  232  34 

Expenses  of  party  summoned  to  answer      -       -  233  34 
Judge  may  order  jparty  to  be  examined  upon  — 

in  another  district     ------  241  36 

How  such  order  is  executed  -----  242  36 

In  jury  trials   --------  402  61 

Party  to  a  suit  may  be  summoned  to  answer  — 

betore  an  examiner  appointed  to  take  proof   -  305  45 

Not  necessary  in  non-appealable  cases       -       -  1098  l'^ 

Interventions  : — Who  may  intervene  in  a  suit        -  154  25 

How  formed    --------  155  25 

Cannot  stay  proceedings  without  judge's  (yder  -  156  25 

Effect  when  allowed,  delays  for  serving  and  filing  157  25 

Subsequent  proceedings        -----  log  25 

In  appeal-       --------  1166  191 

The  creditor  of  a  debtor  failing  to  exercise  his 
rights  to  be  collocated  may  intervene  in  his 

place     ---------  756  22 

Creditor  of  husband  sued  for  separation  of  pro- 
perty may  intervene  ------  975  159 

Costs  on   -       - ,-       -  36  340 

Intrusion,  into  public  or  corporate  office  (v.  L>Mrp«- 

t ion.  Public  (Mcp.) 1016  164 

Inventory  :— Of  effects  taken  in  execution  (v.  Exe- 
cution.)  559-561  85 

If  delay  for  making  —  be  not  expiBed,suit  may 

be  stayed  by  dilatory  exception         -       -       -      y^  §  i  19 

Of  property  of  dissolved  corporation  -       -       -  1009  163 
Of  the  property  of  a  succession  on  removal  of 

seals -       -       .  1:97  215 
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Of  the  property  of  a  deceased  person,  or  a  com- 
munity dissolved  by  death       -       -       -       -  1304  217 
Certain  persons  must  be  notified  to  be  present  ?  1298  215 

at— ,  and  how 5  1305  217 

Delay  on  notification      ------  1337  222 

Executing  notary,  by  whom  chosen     -       -       -  1306  217 

Must  be  in  authentic  form     -----  1307  217 

Form  of— -  1308  217 

Difficulties  arising  between  parties  must  be  men- 
tioned   -       -       -. 1309  218 

Parties  may  oblige  notary  to  make  such  entry, 

and  how        --------  1310  218 

Latitude  given  to  judge  in  deciding  such  diffi- 
culties - 1311  218 

By  consent  of  parties  sale  may  be  proceeded 

with  at  once,  no  valuation  then  necessary       -  1312  218 

Custody  of  effects 1313  218 

Formalities  applicable  in  all  cases       -       -       -  1314  218 

Collocation  for  cotts  of  — 606  92 

May  be  demanded  in  cases  of  revendication       -  '  870  142 

Sale  of  inventoried  effects  iv.  Sale.)  -        -        -       5  1320  210 

J5enf^<o/;  How  applied  for 1321  219 

Public  notice  to  be  given  by  beneficiary  heir      -  1322  219 
Formalities  to  be  observed  by  heir  under  —  in 

sale  of  movables 1324  219 

Consent  of  creditors  necessary  to  sell  movables  -  1325  219 
If  beneficiary  heir  has  claims  against  succession 

curator  must  be  appointed        -       -       -       .  1326  219 

Delay  on  summons        --..-_  1337  222 

Proceedings  must  remain  of  record     -       -       -  1338  222 

Prothonotarv  to  have  powers  of  judge         -       -  1339  222 

Decisions  subject  to  revision         -       -       -       _  1340  223 

Issues  :— Delay  for  filing  pleadings  necessary  to  \  139  22 

complete 5  1070  176 

How  completed       -------  143  34 

On  incidental  demands  ------  153  25 

On  improbation       -------  172  27 

Joinder  ;--0f  several  causes  of  action ,  when  allowed  15  3 
Of  incompatible  claims  in  a  suit;  Dilatory  ex- 
ception -       --, 120  §6  19 

Kon-joinderofpartiesindivisiblyinterestedinsuit  120  §  8  20 

Joint-Stock  Company  ; — Service  on    -       -       -       -  61  11 

Judge  :— Definition  of-------  5  2 

May  make  rules  of  practice  and  tariflFs  of  fees   -  29  5 

Duties  of —  on  jury  trial  (v.  Jury  Trial)       -       -  404  61 
Several  judges  may  sit  at  same  time  in  same 

district 464  69 

If  absent,  place  maybe  supplied  by  prothonotary 
in  vacation  ;  effect  of  judgment  and  orders  so 

made     -    ^ 465  CO 

Judge  or  assistant  judge  promoted,  or  removed 
to  another  court,  or  who  has  obtained  leave  of 
absence,  may  render  judgment  in  cases  heard 

by  him 468  70 

Same  in  review 502-5-4  70-7 

May  ask  witnesses  any  questions  he  may  deem 

necessary      --------  26339 
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When  judge  is  unable  to  render  judgrment  in)  468  70 

person  he  may  transmit  certified  draft  there-  /  502  76 

of;  its  force )  1080  177 

Absence  of  judge  in  non-appealable  cases  -       -  1094  179 

All  applications  to  —  must  remain  of  record      -  1338  222 

Prothonotary  may  exercise  certain  powers  of —  1339  222 

All  decisions  of  —  are  subject  to  review       -       -  1340  223 

Mecasation  of  {y.  Recusation.)  -        -       -        -        ^VJQetaeq,  28 

Of  the  Queen*  8  ^encA  .—Quorum  in  appeal;  fewer 

may  open  and  adjourn  court       -       -       -       -  1156  190 

Recusation  of- --  1157  190 

Judge  who  sat  in  court  below  incompetent  -       -  1158  190 

Leave  of  absence  of—  to  be  notified  to  clerk  by 

provincial  secretary    ------  1160  190 

Disqualification,  incompetence,  suspension,  ab- 
sence, or  leave  of— to  be  recorded  -       -       -  1161  190 

Judges  of  superior  court  to  replace  —  in  certain 

cases     -- -  1162  190 

Powers  of  judges  so  replacing  not  to  be  affected 
by  return  of  absentee  —  as  regards  cases  they 

have  heard 1163  190 

How  nffected  if  cases  be  not  heard  upon  the 

merits 1164  190 

Concurrence  of  three  required  to  give  valid  judg- 
ment       1170  191 

Quorum  not  necessary  to  discharge  from  advisei-  • 

ment 1171  191 

May  in  certain  cases  transmit  certified  decision  1170  191 

Judgment: — Defendant  must  be  summoned  or  heard 

before  any  —  can  be  rendered   -       -       -       -  16  3 

May  be  rendered  on  days  fixed  for  proof  and  \  243  36 

hearing -5  470  71 

In  contested  cases  must  be  rendered  in  open 

court,or  on  days  appointed  during  term  -       -  469  71 
Cannot  be  stayed  in  suit  under  advisement  by 

death  of  parties  or  attorneys     -       -       -       -  468  70 
May  be  rendered  by  promoted  judge  or  by  protho- 
notary from  judge's  draft  when  latter  is  unable 

to  attend       - 468  70 

May  be  rendered  in  vacation        -       -       -       -  470  71 

'  For  damages  must  contain  liquidation  thereof  -  471  71 
Must  mention  cause  of  action,  and  be  susceptible 

of  execution  --------  472  71 

What  must  contain  in  contested  cases        -       -  472  71 

Must  be  entered  in  court  register        -       -       -  473  71 
Draft  to  be  followed  in  case  of  difference  between 

it  and  register     -------  474  71 

Ordering  restitution  of  rents,  issues  and  profits 

must  order  liquidation  thereof;  how  effected  -  475  71 

Service  of— when  necessary        -       -       -       _  476  71 

Renunciation  of  — ,  how  effected  and  effect         -  477  71 

Upon  an  account,  must  fix  balance,  &c.       -       -  532  81 

Ordering  security,  must  fix  time  for  giving  -       -  514  79 

Of  non-suit  when  security  has  not  been  put  in    -  120  20 

Of  non-suit  in  jury  trials       -----  394-5  60 

In  hypothecary  actions  where  owners  of  immov- 
ables are  unknown  ne^d  not  be  served     -       -  906  147 
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Effect  of—  ordering  partition  of  township  lands 
held  in  common  ------- 

In  snits  for  partition       ------ 

Ordering  licitation  ------- 

In  actions  of  boundary  ------ 

In  confirmation  of  title  ------ 

Of  separation,  execution  and  publication  of 
ProTisions  relating  to  —  apply  to  both  superior 
and  circuit  court  ------- 

How  judge  who  cannot  attend  in  person  may 
render  --------- 

Against  a>>sentee  cannot  be  executed  for  a  year 

Sy  Default  for  Non-appearance  .—Out  of  term,  may 

be  rendered  in  what  cases  in  superior  court     - 

Prothonotary  draws  up  —  in  vacation  -       -       - 

Cannot  be  rendered  against  absentee  defendant 

summoned  as  such      ------ 

Plaintiff  may  renounce  before  executing     - 
Beyision  of  —        ___--.- 
In  appealable  cases  C.  C 

In  non-appealable  cases  returnable  in  vacation 
In  non-apoealable  cases  returnable  in  term 
Hevition  of  (v.  Revision,)   ------ 

Petition  in  revocation  of  —   - 
On  Confession  (v.  Confession,)  -        -        -        -       - 

Against   Warrantors  :—Ma.7  be   executed   against 
warrantees  -------- 

Qf  Separation  hettoeen  Consorts  (v.  Separation) 

Of  Distribution  (v.  Execution)  -       -       -       -       | 

By  Prothonotary : — Cannot  be  rendered  in  contest- 
ed cases  without  notice  of  application ;  subject 
to  revision  and  how ;  delay  for  executing 
To  pay  over  moneys  levied  when  there  is  no  op- 
position       -------- 

In  suits  between  lessors  and  lessees     -       -       - 
Interlocutory ;— When  appeal  lies  from  (v.  Interlo- 
cutory) --------- 

Of  Ifon-suit  .'—May  be  entered  against  plaintiff 
on  his  failing  to  appear  on  day  fixed  for  jury 
trial       --------- 

On  plaintiff's  abandoning  suit       .... 

On  the  Verdict  .-^Motion  for  —         -       -       - 
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Arrest  of: — Motion  for  —         .       -       _       - 

Non  Obstante  Veredicto:    -        -       -       -        - 

InRevieie: — (v.  Revieio)    ------ 

In  Circuit  Court  .—Provisions  of  superior  court  to 

apply  to       -------- 

How  rendered  if  judge  be  unable  to  attend  in 

person   -       -       -       -- 

Execution  of — {y.  Execution)       -       -       -       - 

Revision  of —         __.-.-- 
Appeal  from —       ------- 

Confession  ef — in  non-appealable  oases 

By  default  in  non-appealable  oases,  returnable  in 

vacation       -------- 
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By  default  in  non-appeakible  cases,  returnable 

in  term         -       - 1100  180 

Not  exceeding  $40,  how  executed        -       -       -  1102  180 

In  Commuisionera*  Courts :        -       _        _       -       -  1206  199 

In  matters  of  Certiorari ;------  1232  202 

In  Appeal : — Concurrence  of  three  judges  required 

to  render  —        ---__.--  1170  191 
Effect  of  change  in  the  personal  composition  of 

the  court 1170  191 

May  be  rendered  in  vacation  on  adjournment    -  1172  192 
May  be  rendered  at  other  place  than  where  case 

was  heard  after  notice       -----  1173  192 

What  —  must  contain 1174  192 

Of  non-jprt>«,  if  writ  be  not  returned     -       -       -  1129  186 

How  executed         -       -       -       -       -       -       -  1176  192 

(A  copy  of  the  Judgment  appealed  from  musty  bu 

rule  of  the  court  of  Q.  B.  of  9th  December^  1861, 

he  inserted  hy  the  appellant  in  his  factum.) 

Rendered  out  of  the  province^  v.  stat.  of  ^.,40 

ViC',  c.  li  ante  p.  xxxix. 

Remedies  against — Cv.  Revision,  Requite  Civile^  Op^ 

positions y  Appeal.) 
Execution  of —  (v.  Exerution.) 

Judicial  deposits,  35  Vic, c.  5,Q.,  36  Vic.,c.U.Q.  81 

Judicial  Sequestration  :~(v.  Sequestration.)    -       -  876  143 

Jurisdiction  :— Of  superior  court       -       -       -       .  28  5 
Of  superior  court  in  review,  for  judgment  in  jury 

trials,  for  motions  on  verdict     -       -       -       -  423-4  63 

Of  superior  court  in  matters  of  capias  -       -       -  808  131 

Of  the  circuit  court j  1061^  174 

Of  the  circuit  court  in  suits  between  lessors  and 

lessees 1105  181 

Of  the  circuit  court  in  suits  for  illegal  detention 

of  township  lands        ------  U07  181 

In  cases  of  oppositions  to  executions  against  im- 
movables         1083  178 

Of  queen's  bench  (appeal  side)      -       -       -      j  ^^U^  ^^187 

Of  privy  council -       -  1178  193 

Of  court  of  vice-admiralty VI  275 

Of  commissioners' courts 1188-9  196 

Of  justices  of  the  peace 1216  200 

Of  recorders' courts         ----__  i217  200 

Of  the  trinity  house         --.-__  12I8  200 

In  personal  actions,  where  —  lies  -       -       -       _  34  7 

When  several  defendants       -       -       -       .       _  ^8 

In  real  or  mixed  actions-       _       _       .       .       _     37-8, 41  7, 8 

In  suits  between  consorts  for  separation      -       -  35  7 

In  action  for  damages  against  public  oflficer-       -  36  7 

In  matters  of  succession-       -       -       -       -       _  39  8 

In  actions  of  warranty  and  continuance  of  suits  -  40  8 
Court  may  pr<)2)f  10  motu  decline  case,  and  grant 

costs  against  plaintiff  ------  114-5  IS 

■Jurors  :— List  of — ,  by  whom  and  how  made    -       -  357  53 

List  is  to  be  revised  from  time  to  time-       -       -  361  55 

Qualification  of —  -       -       -       -       -       -       -  353  53 

Who  cannot  be— 36954 


1NDRX.  485 
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Who  aro  exempt  from  serving  as  —     -       -       -  360  54 

In  saits  of  a  mercantile  nature,  how  selected     \  ^59 

Speoiallistof—)  how  and  when  made-       -       -  366  56 

Panel  of —.how struck 367,370  56,7 

Motion  for  venire  facias  ------  372  o7 

Deposit  with  motion  for  venire  facias  -       -       -  LXV  242 

Howj  by  whom,  and  when  —  summoned     -       -      372-3-4  57 

Shenflfnot  bound  to  summon  — until  paid  costs-       LXVI  242 
Must  appear  at  time  and  place  of  trial  under 

penalty 376  58 

Challenges  to  array  of — ;  When,  how,  and  upon 

what  grounds  made     ------  377-8  58 

To  be  decided  by  presiding  judge  -       -       -       -  379  58 

Effect  of— if  valid S80  58 

Challenges  for  cause : — When  made  -       -       -       -  382  58 

Are  either  principal  or  to  the  favor      -       -       -  383  58 

Causes  of  principal  challenge       -       -       -       -  384  58 

When  may  be  challenged  for  favor       -       -       -  385  59 

Principal  challenges  are  tried  hy  the  court-       -  386  59 

Challenges  to  the  favor,  how  tried       -       -       -  387  59 
Juror  himself  may  be  examined  as  to  matter  of 

challenge 388  59 

Challenge  founded  on  a  judicial  condemnation  -  389  59 

Order  of  calling  jurors  in  mercantile  cases  -       -  390  59 
Tales,  panel  may  be  completed  by  —  in  certain 

oases      ---------  391  59 

To  what  jurors  are  sworn       -----  392  60 

If  parties  do  not  appear  jurors  are  discharged    -  394  60 

May  retire  to  deliberate-       -----  408  62 

Mav  adjourn  for  night    ------  408  62 

Liability  of  jurors  failing  to  attend  again,  when 

permitted  to  depart  for  the  night      -       -       -  409  62 
May  re-examine  witnesses  and  ask  opinion  of 

judge 410  62 

Agreement  of  nine  sufficient  to  return  a  verdict  -  411  62 

If  nine  cannot  agree  —  may  be  discharged  -       -  412  62 

Verdict  of— how  received     -----  413  62 
Are  not  bound  to  render  verdict  until  they  have 

been  paid  allowance    ------  416  62 

Allowance  to  —  how  recovered     -       -       -       -  417  63 

Death  or  illness  of  — 420  63 

Affidavit  of  —  as  to  motives  of  verdict  cannot  be 

received        --------  42965 

Nor  to  establish  that  verdict  recorded  is  not  that 

intended 429  65 

Certain  acts  of —  are  srrounds  for  new  trial         -  426  64 
(v.  Jury  Trials  Challenge^  Verdict.) 

Jury  Trial  :— In  what  cases  allowed  -       -       -       -  348  52 
For  what  amount  (over  $200,)  on  what  issues,  at 

whose  option        -------  340  52 

How  option  is  made        ------  350  52 

Issues  respecting  qualities  of  parties  to  be  decid- 
ed before  fixing  —       -       -       -       -       -       -  352  52 

Each  party  must  furnish  statement  of  facts  -       -  3S3  62 
Assignment  of  facts  may  be  dispensed  with  by 

consent-       --------  354  53 

Where  trial  must  be  had       -----  355  5si 
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When  and  why  trial  in  another  district  may  be 

granted  to  a  public  officer  -----  356 

May  be  fixed  for  day  either  in  term  or  for  vacation  362 

Record  to  be  transmitted  when  trial  takes  place 

out  of  district       -_ 362 

Special  Liati  and  Striking  of  the  Panel : — Court 

upon  motion  may  fix  day  for  striking  panel     -  362 

Motion  to  fix  day  for  trial,  must  be  accompanied 

with  deposit 362-365 

Amount  of  such  deposit        -       -       -       -       .         LXV 
Selection  of  jurors  in  mercantile  cases         -       -  363 

Language  of  jurors  ;  when  jurors  must  be  de  me- 

diatate  lingum       -._-_-_  354 

Speciallist  of  48  jurors,  how  made       -       .       -  366 

Kotice  to  be  given  of  striking       -       -       -       _         TiXY 
Pai-ties  must  attend  at  the  time  fixed  for  striking 

panel     --       -       -       -       -       -       -       -  367 

How  striking  is  effected 368-9,370 

Proceedings  if  party  who  has  demanded  trial  by 

jury  fails  to  proceed    ------  371 

Summoning  Jurors : — ^How  effected — writ  of  venire 

facias  to  issue       -------      372-3-4 

Amount  of  deposit  to  be  made  with  motion  for 

writ LXV 

Sheriff  may  demand  costs  of  —  before  serving 

writ LXVI 

Formation  of  Jury  and  Challenge: — Attendance  of 

jurors,  how  enforced   ------  376 

Keturn  of  writ  of  venire  facias  ;  When  and  upon 

what  grounds  challenge  to  the  array  is  made    -  377 

This  challenge  must  be  in  writing,  and  state 

causes   ---------  378 

To  be  decided  by  presiding  judge         -       -       -  373 

Effect  if  pronounced  valid     -----  380 

Calling  and  swearing  of  the  jury   -       •       -       -  381 

Who  may  challenge  for  cause  and  when       -       -  382 

Cause  of  challenge  to  the  polls      -       .       .       .  333 

Causes  of  principal  challenge       _       -       -       -  334 

Cause  of  challenge  to  the  favor     -       -       -       -  385 

Principal  challenges  how  tried     -       -       -       -  386 

Trial  of  challenges  to  the  favor     -       -       -       -      387-8-9 

How  jurors  are  called  in  mercantile  causes         -  390 

*'  Tales "  what  and  when  resorted  to    -       -       -  391 

To  what  jurors  are  sworn       -----  392 

Proceedings  before  a  jury : — Factum  to  be  given  to 

prothonotary>  when  and  for  what  purpose,  and 

contents         --------  393 

Effect  of  either  or  both  of  the  parties  failing  to 

appear  on  day  of  trial 394 

Withdrawal  of  plaintiff ;  consequent  noc-suit    -  395 

No  paper  can  be  read  to  jury  without  leave       '  396 

Evidence  given  orally,  notes  to  be  taken,  party 

may  have  them  read  out    -----  397 

Or  by  stenography  ------- 

Certified  copy  of  notes  to  be  preserved  ;  bill  of 

exceptions  abolished  ------  398 

Commission  for  the  examination  of  witnesses  at 
a  distance --  399 
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Proof  is  limited  to  facts  assigned  by  judge  -       -  400  ol 

'   If  no  assignment     -------  401  61 

Either  i)arty  may  be  examined  by  interrogatories 

on  articulated  facts     ------  402  61 

Order  to  l>e  followed  in  conduct  of  case      -       -  403  61 

Judge  may  sum  up  evidence  -----  404  61 

Objection  to  charge  of  judge  -----  406  61 

J^ovineea  of  judge  and  Jury : — Judge  decides  as 
to  evidence  and  its  legality^  jury  as  to  its  suffi- 
ciency      406  61 

Jury  finds  facts,  judge  gives  law  -       -       -       -  407  61 

Deliberation  of  jury*  adjournment       .       -       -  408  62 

May  re-examine  witness       -----  410  62 

May  be  discharged  if  nine  cannot  agree     -       -  412  62 

Amendment  of  clerical  errors       -       -       -       -  420  63 
(v.  Verdict,) 
Judgment   after ^   and  remedies  against  verdict: — 
Delay  necessary  before  judgment  on  —  can  be 

moved  for 422  63 

Opposition  to  motion  for  judgment  on  —     -       -  421  63 
Delay  for  movini^  for  a  new  trial  or  for  judgment 

non'obatante  veredicto  '       -        -        -        -        -  423  63 

Delay  for  moving  in  arrest  of  judgment      -       -  424  63 

Notice  of  motions  necessary  -       -       -       -       -  '  425  64 
Motion  for  new  trial : — In  what  cases  court  may 

grant 42664 

How  certain  causes  are  ascertained     -       -       -  427  65 
Affidavit  of  juror  as  to  reasons  for  verdict  cannot 

be  received  --------  428  65 

Evidence  cannot  be  received  that  verdict  re- 
corded is  not  that  intended        -       -       .       -  429  65 
Must  be  granted  when  judgment  on  verdict  has 
been  reversed       -------  430  65 

Arrest  of  Judgment : — In  what  cases  defendant  may 

move  in         --------  43165 

Delay  for  moving  in       -----       -  424  63 

Effect  of 432  65 

Judgment  non  obstante  veredicto : — ^Delay  for  moving 

for-       -       -       -       ^ 423  63 

In  what  cases  —  may  be  rendered        -       -       -  433  65 
(v.  Jurorsi  Verdict,  &c. ) 

FusTicKS  OP  THE  Pkacb  :— Their  jurisdiction    -       -  1216  20O 
Evocation  of  cases  from  before,  and  revision  by 

certiorari  of  judgments  of  -       *•       -       -       -  1220-1  201 

May  be  jurors  --------  3'^8  53 

Lands  : — How  described  in  demande  -       -       -       -  52  9 

Venue  of  actions  relating  to  -       -       -       -       -     37-8,41  7-8 

Partition  of  township  —  neld  in  common    -       -  912  148 

Partition  of  —  held  in  common     -       -       -       -  919  149 

Confirmation  of  title  to  —  (v.  Confirmation)         -  949  153 
Jurisdiction  of  C.  < '.  in  suits  for  illegal  detention 

of  —,  held  in  free  and  common  soccage    -       -  1107  181 
Plaintiff  in  such  suits  may  conclude  for  rents, 

issues  and  profits,  Ac.         -----  1108  181 

Summons,  pleading  and  proof       -       -       .       .  1109  182 
What  defendant  may  plead ;  Incidental  demand 

for  improvements        -       -       -       -       -       -  1110  182 

Keview  of  judgment       - WW     ^Sj"i. 
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Scope  and  execution  of  judgment        -       -       -  1112     182 
Appeal  from  judgment;  security  necessary  on 

such  appeal 1113     182 

Appeal  lies  in  all  cases  relating  to  titles  to  -      |  Hyg     -^ 

1/AWYEES  (v.  Advocates  and  Attorneys.)       -        -        - 

Lease  : — Actions  to  annul  or  rescind  -       -       -       -  887     144 
(v.  Lessors  and  Lessees.) 

Lessors  and  Lessees  :  — Suits  between  —  arising 

from  that  relation,  in  what  courts  instituted  -  887     144 

What  remedies  lessor  may  join  with  his  action  -  888     144 

Suits  between — may  be  brought  and  proceeded  \  11 

with  in  or  out  of  term  or  during  long  vacation  S  889     144 

Delay  upon  summons     -----      5  gX9     ,  {f 

Delay  for  appearance  of  defendant      -       -       -  891     144 

Delay  for  pleading         ------  892     115 

Delay  for  answering  and  other  pleas    -       -       -  893     145 

Inscription  for  proof       ------  894     145 

Closing  proof 895     145 

Evidence  how  taken       -       -       -       -     '  -       -  89fi     145 

Inscriijtion  for  hearing  on  the  merits  -       -       -  897     145 

"When  judgment  may  be  given      -       -       -       -  898     145 

By  whom  writs  are  executed         -       -       -       -  899     145 

When  circuit  court  has  jurisdiction      -       -       -  1105-6     181 

{.Appeals  from  judgments  in  actions  of  etjectment 
brought  under  lessor  and  lessee  a^t  have^  by  rule 
of  9th  March t  18t55,  precedence  as  to  hearing 
before  other  cases  in  court  of  Q,  B.) 

Letters  Patent  :— May  in  certain  cases  be  declared 

null  by  the  superior  court  -----  1038     169 
How  demands  for  annulling  may  be  made  -       -  1025     170 
Information,  how  served,  inscribed  and  determ- 
ined upon 1036     170 

Appeal  from  judgment  affecting   -       -       -       -  1037     170 

Letters  of  Verification    ------  220-2 

Libellous  : — Court  may  «mo  motu  pronounce  writings 

to  be— 9        2 

Licit ATiON : — Compulsory  Partition  and  — ;  co-heirs 

and  co-proprietors  may  bring  action  to  obtain —  919  149 
Who  must  be  parties  to  such  suit  -  -  -  921  149 
Special  tutor  must  be  named  to  minors  -  -  921  149 
Court  before  judgment  orders  expertise  to  ascer- 
tain whether  immovable  can  be  divided  -  -  922  149 
One  expert  suflficient  if  all  parties  are  all  of  full 

age 923     149 

Proceedings  on  report  of  expert    -       -       -       .  904     !50 

Allotment  of  shares       --_.._  926     150 
Proceedings  before  forming  lots,  if  suit  be  for  an 

account  and  a  partition       -----  926     150 

Court  may  order  public  auction,  if  immovables 

cannot  be  advantageously  divided    -       -       -  927     lot) 
Advertisements  aud  notices  necessary  when  court 
has  ordered  licitation  -       -----     920,930150,1 

In  default  of  plaintiS  olYiei  \)Mt\e8  may  advertise  931     151 

Delay  for  receiving  oppos\l\OTkS.    -       -      -       -  932-8  151-2 
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Sola  to  be  delayed  If  oppraltiong  ouinot  be  de- 
cided befure  day  iiied.  coiirl  piay  fix  snother 

day  ...--.--- 

Bidi  and  Uniil  adjudioiiti"n    ----.■ 
Conditions  of  Bale,  list  of  cburge^  mnitbave  been 

aifld,deedof  Biilo 

Effect  of  adjudication 

Inability  of  purchnaer  ftiUng  to  PW  pnoe  Moord- 

Dulay  for  flling  oppoiiitiona  for  payment      - 
Diatributiun  of  purohmo  money.  oeitificaU  of 

■'"      ™ -     -     -     ;odi;trioW 


Capins  on  clsim  for  QDliquidi 
LjSPEs-DENs:— How  pleaded 
List:— Must  be  filed  with  aihibi 
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List  of  Jurobs  (r 

LOGATEUES  ET  LOCATAIKES  l.att  l^Slort  aiKtl^mrfl,)       < 

Loss:— Of  orie:iiia]5  of  authenCic  dooumeaCs  how 
Lot  Of  Land  :— Suffioiantlj  indicated  by  giving  nnm- 
LowER  Canada  :— Division  of—  for  adminigtiation  of 
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Sorrioe  of  persmptoir  writ    -       -       - 

Appeal  from  jadgment  -       -       -       - 

MAE0iNAI.NcrrES:-lndspo.ition8     -       - 

Uakihkrs:— Service  of  eummoni  on  - 

Uabrjaoe  :— Oppoaitiona  to  —  (t.  OpimmfKH 

RegiflterB  of  —  fv,  AejMTtfr*!  -       -       - 

MABttrED  Woiieh:— Formalities toenable  — 

on  trade 
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Ko.  PAer 
Mastebs  and  Servants  :— Justices  of  peace  have 

jurisdiction  in  suits  between— in  country  parts  1216     200 

Mastbes  op  Ships  :— Service  of  summons  on     -       -  66      11 

Mediatate  LiNQUiE :— Jury  de 364       5<> 

Mediators:— Privilege  of,  (v.  Arbitrators)       -       -  1346     223 
Members  of  Parliament  :— Cannot  be  served  on  the 

floor  of  the  house         ..-----  71       15 

Memorials  :— Forms  of  —  for  registration  of  deeds  -  14-20  423-6 
Merits  :— Demand  of  plea  to  —  before  answering 

preliminary  pleas 131-2-3      21 

Contestation  on  the 136      22 

Demand  of  plea  to  —  in  ordinary  cases       -       -  137      22 

Dela^  for  filing  pleas  to         -       -   ^   -       -       -  137       22 
Hearing  on  the  —  (v.  Hearingy  Inscription,  Pleas, 
&c.)       -------        -- 

Inscription  for  proof  and  hearing  on  the  —  at 

same  time 24336 

Inscription  for  proof  and  hearing  in  C.  C.    -       -  1072-3     177 
Inscription  for  proof  and  hearing  in  non>appeal- 

able  cases     --------  1099     180 

Inscription  for  hearing  on  the  —  -       -       -       -  462      69 

Inscription  for  hearing  on  the — in  suits  between 

lessors  and  lessees       ------  897     145 

Judgment  on 468      70 

Minor:— Over  fourteen  years  of  age  may  sue  for 

wages  in  commissioners'  court  -       -       -       -  1193     197 
Advice  of  family  council  must  be  taken  before 

appointing  tutor  to  —        -       -       -       -   ^   -  1256     207 
Alienation  of  immovables  belonging  to  —  is  in- 
valid if  made  without  permission  of  judge       -  1267     209 
Provisions  for  sale  of —  property  where  its  value 
is  under  four  hundred  dollars    -       -       -       -  212 
(v.  Immovahles.) 
Sale  of  movables  of  succession  when  any  of  the 

co-heirs  is  a— 1320     219 

Minutes  : — Of  seizure,  sale,  &c.  (v.  Proems  verbal)    - 
Proceedings  to  obtain  inspection  of  notary's  — 

{y.  Inspection)        -------  1245     206 

Mia-JOiNUEE :— Dilatory  exception  in  case  of  —  of 

claims  in  action    -------  120  §  6      19 

Mixed  action  :— Venue  of   -----       -  37-8, 41     7-8 

Money  :— Paid  into  court  cannot  be  withdrawn        -  643      82 

Seizure  of  current —       ------  5^4      87 

Payment  of —  levied  in  execution  on  movables  -  601       92 
Collocation  and  distribution  of  —  levied  on  im- 
movables         724     115 

Payment  of — levied  on  immovables    -       -       -  767     122 

Montreal: — Review  from  what  districts  had  at  —  -  496      75 

Notice  of  sale  of  movables  seized  in  —       -       -  673       89 

Circuit  court  does  not  sit  in  feorms,  in  city  of 1059     173 

Appeals  from  what  districts  brought  to 1117     183 

Special  rules  of  practice  for  district  of —    -       -  251 

Motion:— Notice  of— ,  what  required  in  S.  C.  -       -  LV     240 

Notice  of— what  required  in  C.  C.       -       -       .  XVIII     254 

Must  contain  grounds  on  which  it  is  founded     -  LVII     241 

What  —  are  motions  of  course       -       -       -       -  LVill     241 
What  —  may  be  adjudicated  upon  without  notice 

to  adverse  party   -      -      -      -       -      -       -  UX     241 
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Motion — [Continued.]  no.  paob 
Affidavit  in  support  of  —  must  be  oommunicated 

to  adverse  party  -------  LX  241- 

Costs  upon  —  must  be  asRed  for  thereby     -       -  LXIII  242 

In  court  of  Q.  B.  must  be  supported  by,  affidavit  XX  266 
Grounds  of  preliminary  exception  may  in  certain 

cases  be  urged  by  ~    ---_-.  135  22 
To  reject   demand  if  particulars  be  not  dis- 
closed    -       -       -  XXX  237 

To  appeal  from  an  interlocutors!  judgment  of 

superior  court     ------  1118, 1120  183-4 

(v.  New  trial,  Arrest  ofJudgmetU,  Homologation^  d:c.) 

i   555  etneq,  84 

1081  17^ 

1102  18( 

589  9( 

Effect  ofju(licial«aJe  of— 598  91 

MunicipalCorporatio*:— No  appeal  lies  in  mat- S  1033  16( 

ters  concerning    ------      J  1115  185 

Mutes  :— Evidence  of,  when  adnussible   and  how 

taken 261  39 

New  Trial  r—Delay  for  moving  for    -       -       -       -  423  6c 

Notice  of  motion  must  be  given    -       -       -       -  425  64 

May  be  granted  in  what  cases       -       -       -       -  426  64 

Certain  causes  how  ascertained     -       -       -  .    -  427-9  65 
Must  be  granted  when  judgment  on  verdict  has 

been  reversed       -------  430  65 

(v.  JutT/  Trial,) 

NoN-AccEPTANCB :— Fonus  of  noting  and  protesting 

for— 2-4.11417-21 

Form  of  notarial  notice  of  a  noting  or  protest  for, 

and  act  thereof 8,10  420,1 

I7oN- Appealable  Cases: — ^Defendant  must  appear 

at  once  if  returnable  in  term     -       -       -       -  1093  179 
If  judge  be  absent,  appearance  or  default  is  re- 
corded by  clerk 1094  179 

Confession  of  judgment  ------  1095  179 

On  default  plaintiff  may  proceed  at  once  to  proof  1096  180 
Defendant  must  plead  forthwith  if  returnable  in 

terra,  how 1097  180 

If  defendant  do  not  plead  in  writing  he  is  called 

on  to  specify  what  ne  admits     -       -       -       -  1098  ISO 
Proceedings  if  returnable  in  vacation  same  as  in 

appealable  cases        .--.-.  1099  180 
On  default  of  defendant  in  case  returnable  in 

termplaintiffmay  proceed  as  in  vacation       -  1100  180 

Proof,  how  made 1101  180 

Execution,  if  under  $40 1102  180 

Oppositions,  Ac. -  1103  180 

Are  determined  summarilv    -----  il04  180 

Kon-Appearance:— Effectof(v.  i^^au^O  -       -       -  86  15 

NON-CONTENTIOUS  PROCEEDINGS    -----  1236  203 

Non-Joinder  : — Dilatory  exception  in  case  of — of  all 

parties  indivisibly  interested     -       -       -       -  120  §8  20 

Non-Juridical  Days  :— What  are      -       -       -       -  2  1 
(v.  Stat,  of  <?.,  43  Vic.,  c.  19  ante,  p.  xl.) 

Court  cannot  sit  on       -----       -  1  1 
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NoN- Juridical  Days— [Con^tnuec?.]  ko.  pacw 
When  things  are  to  be  done  on  next  juridical 

day 32 

flow  parties  may  be  summoned  on       -       -       -  54  10 

Summons  cannot  be  made  returnable  on     -       -  73  13 

Seizure  cannot  be  made  on    -       -       -       -       -  575  89 

Sale  under  execution  cannot  take  place  on         -  672  105 

Debtor  cannot  be  arrested  on,  exception      -       -  785-6  127 

NoN  Obstante  Vkredicto  :— Judgment     -       -       -  433  65 
Non-Payment  :— Porms  in  connection  with  protest- 

ingfor 3-11418-21 

Nonpros   {Cong4  cf *ai>peO :— Judgment  of  —  how 

obtained  by  respondent  in  appeal     -       -       .  1229  186 
Non-Suit  : — ^Judgment  of  —  on  failure  to  put  in  se- 
curity      129  20 

Against  plaintiff  in  jury  trial  (v.  Jury  trial)  -       -  394-9  60 

Against  opposant  to  marriage       -       -       -       -  993  I6I 
Notaries  : — Must  give  communication,  ^frc,  of  their 
official  records  to  interested  parties  on  payment 

offees 1245  206 

(v.  Inspection  of  Documents,) 
By  whom  chosen  to  make  inventory  of  succession  1306  217 
Duties  in  making  inventory  -----      1309-10  218 
Notice  :— Of  action  must  be  given  to  public  func- 
tionaries (v.  Public  oMcer)  -----  22  i 
Of  inscription  for  proof  and  hearing,  &c.  (v.  In- 
scription)      _---_-__ 
Of  all  ijroceedings  to  be  served     -       -       -       -  462  69 
Of  motion,  what  required      -----  LV  240 
Of  sale  of  movables  taken  in  execution       -       -  571-3  88 
Of  pale  of  immovables  taken  in  execution   -       -  648  100 
To  be  sent  to  hypothecary  creditor       -       -       -  648  101 
Of  sale  of  immovables  of  which  the  owner  is  un- 
known  - 904  146 

Of  sale  of  immovables  by  way  of  licitation  -       -  929  150 

In  applications  for  confirmation  of  title       -       -  950  154 

Nulla  bona  :— Return  of  —  when  made    -       -       -  697  109 

Nullities  :— Waiver  of  —  in  the  writ  or  service      -  119  19 

Grounds  of —  in  seizure  of  movables    -       -       -  581  90 

Numbered  :— Papers  composing  transcript  of  record 

must  be IX  263 

Oath  :— Powers  of  court  or  judge  as  to       -       -       -  11  2 
Persons  authorized  to  administer  in  Canada,  and 

Clerk  of  C.  C.  may  administer       -       -       -       .  1059  173 
Must  be  taken  by  witness  before  commencing 

deposition     --------  255  39 

Forms  of  —  may  be  changed  according  to  creed 

of  witness      -------        -  256  39 

Of  witness  before  examiner  -----  304  45 

Of  experts 330-1  49 

Administered  by  experts 334  49 

Form  thereof 32  50 

Of  juror 392  60 

Ofcurator 1226  208 

Sureties  must  justify  sufficiency  on  —  if  required  827  1S4 

Of  sequestrator       -------  878  143 

To  accompany  opposition  for  revision  of  judg- 
ment        486  73 


s  ordeied  to  appeal 
How  described  in 


OftlKCTioirs :— To 

Toaurttles 

Office:— DsuipatioD  of  pnblioorcorpoi 

CWncEBB :— Pubtio  (y.  iViJj'e)      - 

Judicial  —  Id  new  distriots  to  ba  saj 
Offkks  B6iLt.ES  (t.  Tender) 
Omission  ;— Of  part  of  cluin  may  be 

OsTABio:— Bemoein  — how  efieoted 
OFFusitims :— To  JudsmeotB,  in  iMrd 


tlow  fon 
^limLlat 


a  of  petiti 


T'-  Marriage.— M&y  be  made  during  Iddi  vacati 
Mu9t  ba  acaompBoisil  b;  notice,  to  wlioiu  p. 

Lpnn  whom  serrad,  and  with  what  delay    - 

It' not  presented  on  day  Sixei,  Judgment  of  i 
suit  may  be  obtaiaed>  and  how  -  -  - 
Aie  declared  abandoned  if  oppoeant  fail  to 

Court  may  EunnDon  parents  or  rriendB  of  in 

T'lA;  Si-iziirc  uf  Muvublr"  :—V/bo  mnymaki 
Debtor  may  make  oa  nhat  ETDuada      - 
If  partDrdeht  ba  BitiniiBiBhod     - 
Muy  be  made  by  owners  or  pledgcoB    - 
PrivileeoofloBsor  -       -       -       -       , 
Must  contain  eleetion  of  domioile  sndbej 

raniedby  aJIidavit  to^tny  iirocucdinfrB 
Form  of  affidavit  .  .  -  ,  - 
Judge'BordormayreplnCB  affldnrit      - 


Motion  oalliug  on  ot 

ContsBtatloa  subject 
Peremptioaof—  - 
Jurisdiction  of  oircn 


Bala  mujt  be  accompanied  by  affidavit 

Fiinn  of  affidavit 

Jf  founded  on  title,  affidavit  not  aaoesaaiy 


494  IKDEX 

Oppositions — [Conttnued.]  iro.    paok 

Must  set  forth  all  grouads  on  which  it  is  fonnded,  

in  superior  court  -       -----       -LXXXVIII245 

Do.             do.             do.             in  circuit  court  XXXVH  256 

Delay  for  filing \  ^151 

Sheriff  is  bound  to  return  — 652  103 

Duty  of  sheriff  on  receiving  -----  653  102 
Right  of  plaintiff  if  —  be  only  to  reduce  amount 

claimed 653  102 

Service  and  return  -------  654  102 

Sheriff  must  return  —  into  court  at  once  with  all 

papers  ---------  ©5  102 

Liability.of  party  making —  unsuccessfully       -  656  103 

Proceedings  on  —  if  decided  before  day  of  sale  661  103 

If  not  until  after,  writ  of  vend,  ex,  required       -  662  104 

Writ  of  venditioni  exponas     -----  663  104 

Sale  under  vend,  ex,  cannot  be  stopped  by  — 

exception      --------  664  104 

Same  provisions  to  apply  in  non-appealable  cases  1103  180 
To  Annul  {rtfin  d'annulter) : — Who  may  make  and 

on  what  grounds  -------  657  103 

In  matters  of  licitation  ------  9^-3  151 

In  cases  of  confirmation  of  title    -       -       -       -  957  156 

To  Withdraw  {afin  de  distraire) :  ^Who  may  file 

and  on  what  grounds  ------  658  103 

In  matters  of  licitation  (v.  Licitation)  -       -       -  932-3  151 

In  cases  of  confirmation  of  title    -       -       -       -  957  156 

To  Secure  Charffea  {afin  de  charge) : — Who  may  make 

and  when 659  103 

Unnecessary  to  secure  servitudes  or  rents  in  \  640  99 

place  of  seigniorial  rights  -       -       -       -       5  659  103 

In  matters  of  licitation  ------  932-3  151 

In  cases  of  confirmation  of  title    -       -       -       -  957-8  156 

To   Charges   upon  Immovables  under  Seizure: — By 

whom  and  on  what  grounds  may  be  made        -  660  103 

For  Payment : — Register  of -       -       -  718  115 

When  necessary  to  file   ------  719  115 

With  whom  and  within  what  delay  should  be 

filed 720  115 

No  costs  allowed  in  certain  cases         -       -       -  721  115 

Must  contain  election  of  domicile        -       -       -  722  115 

Proceedings  if  not  filed  ------  723  115 

In  cases  of  licitation       ------  933  152 

Sub-oppoaitiona  (en  sous  ordrea) : — Who  may  file  and 

when 753  121 

Must  be  served       -------  754  12I 

Order  :— Maintenance  of  —  during  sitting  of  courts  5, 6, 7,  8  2 

Of  calling  cases  in  circuit  court    -       -       -       -  XXVJl  255 

Of  hearing  cases  in  appeal     -----  XVH  2«v'> 

Original  :— Loss  of—  of  authentic  act  how  supplied  1252  206 
Inspection  of  notaries* —,  how  obtained      -       -"iSA^etaeq,    206 
(v.  Inspection.) 

Panel  :— (v.  Jury  Trial,  Jurors)   -----  362  56 

Papers  :— All  —  filed  must  be  served  on  opposite 

attorney        --------  462  69 

All  —  filed  must  be  docketed         -       -       -       -  XTTT  235 

Pabliament  :— Members  cannot  be  served  on  the 

floor  of  the  house       ------  71  13 
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Parsonaobs  :— Assessments  for  building  or  repair- 
ing, where  sued  for     ------  1063  172 

Particulars  op  Demand  :— Must,  be  disclosed  by  }  XXX  2X7 

deolarationorbillof— filed  therewith    -       i  vn  253 

Parties  to  Suits  :— Who  may  be  ,   -       -       -       -  13, 14, 19  3 
Partition  :— Compulsory  —  and  licitation  (v.  Licita- 

tion) 919  149 

Partition  op  Township  Lands  held  in  common  :~ 

Who  may  demand  and  how       -       -       -       -  912  148 

Petition  to  be  presented  to  superior  court  -       -  913  148 
Order  of  court  to  00-tenants  to  appear;  delay 

thereon  and  notice      ------  914  148 

How  co-tenants  must  make  their  claims     -       -  915  149 

On  whom  judgment  ordering  --  is  binding  -       -  916  149 
By  consent  of  parties,  the  court  may  refer  the 
matters  to  arbitrators ;  their  duties  and  how 

named 917  149 

Costs 918  149 

Partnership  : — Service  upon  —  how  efiected    -       -  60  10 
If  without  known  ofQce,  Ac.         .       -       -       -  62  11 
Form  of  declaration  of  —  to  be  roistered  -       -  1  417 
Paternity  .—Actions  of  — -  cannot  be  instituted  be- 
fore commissioners*  courts        -       -       -       -  1139  196 
Actions  of  —  are  of  first  class       -       -       -       -  3  321 
Pauperis,  in  porma  :— When  party  may  obtain  leave 
to  sue  or  plead  in  — ,  liabili^  as  to  costs  if  he 

fails 31  7 

When  leave  may  be  recorded        -       -       .       -  32  7 

Liability  of  other  party  as  to  costs       -       -       -  33  7 
Pawners  :— Claims  or  —  may  be  tried  by  justice  of 

the  peace 1216  200 

Payment  :— Or  tender  into  court  (v.  Tender)  -  -  638  81 
Jurors  may  demand  —  before  rendering  verdict  416  62 
Demand  of  —  on  judgment  debtor  -  -  -  560  86 
Opposition  for  — -  (v.  Opposition)  -  -  -  -  718  115 
Of  moneys  levied  upon  movables  -  -  -  -  GOletaeq.  92 
Of  moneys  levied  upon  immovables  (v.  Execution)  757  et  aeq.  122 
Peace  :— Justices  of  the  — ,  their  jurisdiction  (v.  Jus- 
tices)        1216  200 

Penalty  : — ^None  can  be  recovered  in  commissioners' 

court     --- 1189  196 

For  receiving  greater  fee  than  allowed  by  tariffs  2d  5 
(v.  Various  headings  for  penalties  connected  therewith.) 

Pensions  :— Are  exempt  from  seizure        -       -       -  628  97 
Peremption   op   Suits    {Peremption   d* Instance)  :— 

When  —  takes  place 45468 

When  not 455  68 

Against  whom         -------  455  68 

How  obtained 467  68 

How  covered   - 45868 

Effect  of— 459  68 

Power  of  courts  as  to  costs 460  68 

In  appeal 1168  191 

Peremptory  Exception  :— What  grounds  of  defence 

are  pleaded  by  (v.  Pleas,  <fec.)     -       -       -       -  136  22 
Peremptory  Writ:— Of  mandamus,  when  issued, 

tenor  and  effect  (v.  Mandamus)  -       -       -       -  1025  165 


196 


INDEX. 


NO. 

PKBaoNAL  Actions  :— Venue  —  if  one  defendant      -  34 

If  several  defendants  in  different  jurisdictions  -  38 

Petition  ;— For  revision  of  judgment  by  default  -  4S3-S 
For  separation  from  bed  and  board  ;--by  wife  to 

be  allowed  to  sue        ------  966 

For  sale  of  immovables  of  which  the  owners  are 

unknown       --------  900-1-2 

For  partition  of  township  lands  held  in  common  912^ 

For  mandamus       -------  1023 

For  release  from  arrest  under  capias   -       -       -  819  eiaeq. 

To  be  allowed  to  appeal  from  judgment  of  C.  C.  1148^ 
In  revocation  of  judgment  {Requite  civile): — Who 

^may  present,  and  reasons  for  granting     -       -  505 

Limitation  of  time  for  presenting        .       -       .  '     506 

Cannot  stay  execution  without  judge's  order  -  507 
Attorney  of  party  in  original  suit  may  act  on  — 

without  new  power      ------  508 

Effect  of  —  when  sufficient ;  judgment  may  be 

given  at  same  time  on  —  and  on  merits  of 

original  action ;  costs  ------  509 

Acton  —  in  C.  V.  A, .—Proceeding by    -       -      J  gj 

Ditto  in  suits  for  damage       -       .       .       .       .  I 

Pbtitoby  Actions  :--For  illegal  detention  of  lands 

held  in  free  and  common  soccage  in  townships      1107-13 

Pilots  :— Trinity  House  has  jurisdiction  as  to  wages 

due        ---------  1218 

Plaintiff:— How  described  in  writ  of  summonB      -  49 

Proceedings  when  absent  (v.  Absent.) 
Preference  of —  on  proceeds  of  sale  by  execution  602 

Purchasing  at  sale  under  execution  may  retain 
purchase  money  -       -       -       -       -       -       -  688 

Pleading  :— (v.  Declaration,  Pleas,  Issues,  Incidents, 
&c.)       -       ~       -       -       -- 

Pleas  : — Preliminary — (v.  Exertions)        -        -       - 
To  the  merits  .'—Belay  for  filing  when  security  for 

costs  required      -------  129 

Delay  for  filing,  demand  ot,  and  foreclosure       -  137 

Delay  for  answering       ------  138 

Foreclosure  takes  place  by  expiration  of  delay  1^ 

Effect  of  failure  to  file  exhibits    -       -       -       -  141 

Delay  to  answer  amended  pleading      -    •   .       -  142 

No  particular  forms  required       "       "       "      )  iii 

Affidavit  which  must  accompany  —  in  cases  of 
denials  of  signature  to  or  protest,  etc.,  of,  cer- 
tain documents    -------  I45 

Party  may  bo  required  to  choose  between  incom- 
patible   ----  ----  146 

Form  of  demurrfr   -------  147 

Delay  to  file  —  allowed  defendant  who  has  been 
permitted  to  call  in  warrantors         -       -       -  134 

Facts  not  expressly  denied  in  —  are  held  to  b'e 
admitted       --------  144 

May  be  demanded  before  answering  preliminary 
pleas     - 131 

Proof  then  takes  place  on  all  issues  at  once        -  132 
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Ple  AS— [  Conf  tnwcrf.  J 

Delay  for  filing  —  if  dilatory  exception  has  been 

maintained  -------- 

May  be  amended  to  agree  with  facts  proved ; 
In  suits  between  lessors  and  lessees  -  -  - 
In   prosecutions  against  corporations  illegally 

formed,  etc.  -------- 

Delay  for  filing  and  answering,  and  demand  of  — 

in  appealable  cases  in  C.  C. 
In  non-appealable  cases  returnable  in  term 
In  non-appealable  cases  returnable  out  of  term  - 
Copies  of  all  —  must  be  served  on  opposite  at-  I 

tomey  --------j 

Stamp  duty  on  filing  in  S.  C. 

Do.  do.       in  C.  C.  appealable,    - 

Do.  do.       in  C.  C,  nun-appealable,  - 

Postage  :— On  transmission  of  record  to  Q.  b. , 
Possession  : — flow  defendant  or  plaintiff  in  reven- 

dication  may  obtain  —  of  effects  seized    - 
Provisioned  —  {V Envoi  en  Poaaession) : — How  and 

where  applied  for        ------ 

Act  of  notoriety  to  accompany  petition , how  made 
Can  only  be  granted  after  certain  public  notices 
Proceedings  on  claims  and  petition  same  as  upon 

ordinary  suits       ------- 

Delay  on  summons  ------- 

Proceedings  must  remain  of  record     -       -       - 
Prothonotary  has  powers  of  judge  in  matters  re- 
lating to—  - 
Decisions  subject  to  revision        -       -       -       - 

Writ  of — ;  when  granted         -       -       -       -      | 

Proceedings  on  application  -  -  -  -  - 
Duty  of  officer  executing  -  -  -  -  - 
Judgment  in  petitory  and  possessory  actions  may 

be  enforced  by  —       ------ 

Possessory  Actions  :— Who  may  bring  and  against 

whom    --------- 

Limitation  of — 

Petitory  claim  cannot  be  joined  with  — ,  or  be 

brought  until  satisfaction  of  judgment  in  —, 

Exceptions  -       -       -       -       •       -       -       - 

In  cases  of  illegal  detention  of  township  lands   - 

Power  op  Attorney  :— Required  from  absent  plaintiff 

Praecipe  :— To  be  filed  for  summons  -       -       -      > 

Practice  :— Rules  of  —  in  superior  and  circuit  courts 
how  made     -------- 

In  queen's  bench  how  made  ---!-- 

Rules  of  — in  S.C. 

Special  rules  of—  for  district  of  Montreal  - 
Rules  of — in  C.  C.  -       -       -       -.     - 

Rules  of — in  review     ------ 

Rules  of —  in  Q.  B. 

Rules  of— in  C.  V.  A.    ------ 

Practitioners  {Praetidena  — Reference  to  — 

(v,  AccountarUa,) 
Precedence: — Of  causes  inscribed  for  proof  and  hear- 
ing       --------- 
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Promissory  Note— [Confinwed.]  no.    paos 
Are  presumed  to  have  been  presented  for  pay- 
ment       145  25 

Are  liable  to  seizure       ------  565  8T 

Proof  :— Inscription  for  — ;  In  cases  not  to  be  tried 

by  a  jury 23434 

If  no  articulation  of  facts  when  made  -       -       -  '    234  34 

Notice  of  eight  days  to  be  given  -       -       -       -  235  34 

How  taken  down 236  35 

Roll  for  —  to  be  kept 237  35 

In  suits  between  lessors  and  lessees     -       -       -  894  145 

Enquete  days  in  different  districts       -       -       -  238  35 

Proof  in  term » when  allowed        -       -       -       -  239  35 

Postponement  of  —  if  party  be  taken  by  surprise  215-6  32 

Incidents  ot— 319  47 

Inscription  for  proof  and  hearing,  how  made  I  243  36 

andeflfeotof S  1076  177 

When  judgment  may  be  rendered  in  oases  so )  24SL  36 

inscribed      --.-..-$  470  71 

How  days  for  proof  and  hearing  are  fixed    -       -  243  36 

Of  articulation*  of  facts  ------  212  31 

Deposition  of  witness  about  to  leave  Lower  Cana- 
da may  be  taken  at  any  stage  of  proceedings  -  240  35 
Evidence  of  witness  unable  to  attend  to  have 

effect  of -  240  35 

Such  witnesses  must  if  possible  be  re-examined 

at  proper  time  and  place  for     -       -       -       .  240  35 
How  proof  may  be  had,  without  any  commis- 
sioner or  other  formality,  in  another  district, 
by  examination  of  the  parties  or  witnesses  by 

order  of  the  dourt  or  judge       -       -       -       -  241-2  36 

Any  party  to  a  case  may  be  examined  as  a  wit- 
ness, effects  of  his  evidence  and  privilege  of 

adverse  party      -.-..--  251  3T 
Such  evidence  may  be  used  as  a  commencement  of 

proof  in  loriting     -------  251  37 

Delay  for  proceeding  to  proof  in  proceedings  af- 
fecting corporations    ------  1003  162 

Application  upon  any  incident  of,  may  be  made 

by  motion     --------  319  47 

Pleadings  may  be  amended  to  agree  with  proof  320  47 

In  cases  against  corporations  illegally  formed,  &c.  1003-4  162 

Inactions  of  separations  of  property    -       -       -  976  156 

In  non-appealable  cases        ----- 1098, 1101  180 

When  both  preliminary  pleas  and  to  the  merits 
have  been  put  in,  proof  takes  place  on  all  the 

issues  at  once       -------  132  21 

Proofs  taken  hy  a  Judge  : — ^How  taken  in  contested 

cases      ---------  263-4  39 

As  to  verbal  admissions  by  the  parties        -       -  266  40 

Duty  of  judge  as  to  taxation  of  witness       -       -  280  42 
When  one  party  has  closed  his  proof,  the  other 

may  enter  on  his  counter-proof        -       -       -  282  42 
Proof  may  be  declared  closea  on  failure  of  party 

to  proceed  on  day  fixed       -----  283  42 

Pro^a  taken  dmon  at  length  .—How  effected    -       -  284  48 

Of  proofs  by  consent  before  prothonotary    -       -  285  43 

Booms  to  be  assigned  for       -       -       -       -       -  286  43 

Witnesses  to  be  sworn  before  examination  -       -  *JS5V  •^ 
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Pboop— [Conftnttec?.]  NO.  page 
By  whom  to  be  written  out ;  what  heading  must 

contain          ___----.  288  44 

"What  deposition  should  contain   -       -       -       -  289  44 
Procedure  if  any  question  or  cross-question  be 

deemed  non-pertinent        -----  290  44 

Objections  made  by  parties  to       -       -       -       -  291  44 

How  witnesses  are  examined        -       .       _       -  292  44 

Closing  of        -       - 293  44 

Alterations  of  —  by  witness  -----  294  44 

Erasures,  marginal  notes  and  interliifoations     -  295  44 

Who  must  be  present  at  —    -       -       -       -       -  296  44 

Other  witnesses  may  be  excluded         -       -       -  ^)6  44 

Order  of  hearing  witnesses  at—   -       -       -       -  298  44 

On  closing  of  one  side,  opposite  party  to  have 

delay  to  proceed  -------  298  44 

Penalty  for  failure  to  proceed  on  day  fixed  -       -  299  45 
Proofs  Exparte : — How  and  when  made,  defendant 

entitled  to  notice,  rights  of  foreclosed  defendant  317  47 
Must  be  filed  as  in  contested  cases       .       -       -  318  47 
Provisions  in  superior  court  to  apply  to  appeal- 
able cases  in  circuit  court  -----  1079  177 

In  Oonteated  Cases  in  Circuit  Court : — ^May  be  made 

every  day  during  term         -----  1071  176 

Inscription  to  be  mad<^  for  proof  and  hearing  on 

the  merits  at  same  time     -----  1072  177 

iVofice  thereof  to  be  given 1073  177 

May  be  made  by  consent  at  any  time  -       -       -  1075  177 

Is  taken  orally,  exception      -----  1074  177 

What  if  demurrer  has  been  filed  -       -       -       -  1077  177 

Court  may  order  proof  to  be  taken  in  another 

district,  and  record  to  be  transmitted       -       -  1078  177 
If  action  be  returnable  in  vacation,  how  inscrib- 
ed for  —  and  what  notice  necessary  -       -       -  1099  180 
In  non-appealable  cases  orally     -       -       -       -  1101  180 

Proof  before  Examiners : — Sufficient  cause  must  be 

shown  to  the  court  before  ordering   -       -       -  300  45 
The  rule  appointing  examiner  must  specify  time 

and  place,  and  delay  for  taking         -       -       -  301  45 

How  examiner  must  be  dworn       -       -       -       -  302  45 

Notice  to  be  given  by  him      -----  303  45 

How  witnesses  are  summoned  before  -       -       -  304  45 

Powers  of  examiner       ------  30145 

He  may  summon  parties  to  answer  interrogato- 
ries on  articulated  facts      -----  305  45 

Examiner  must  make  a  return  of  his  proceedings  306  45 

Proof  of  Heirship         -        -        -        -        -        -        -  220=>3 

(v.  Evidence,  Witness,  Improbation,  Interrogatories 
on  Articidated  Pacts,  Jury  Trial.) 
Property  :— What  —  is  liable  to  seizure  -       -       -  553  83 
Abaudonment  of — W,  Abandonment)  -        -        -  763  122 
Separation  of — ,  Suits  in  iv.  ASeparat ion)      -       -  972  158 
Capias  against  holder  of  hypothecated  —  for  de- 
teriorating   -       -       - 800  130 

Of  minors,  ike?  sale  thereof  how  effected    -       -  1267  iJ09 
Peosecutiox  : — Of  corporations  illegally  formed ,  &c. 

(v.  Corporations)  -        ------  9Q7  etseq,  161 

PjKOSECUTioxs :— In  C.  V.  A.  for  breach  of  revenue 

and  navigation  la^s    ------  27  294 
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NO.     PAGE 

Protest  :— Forms  in  connection  with — of  bills,  notes, 

&c. 3-11  418-21 

Peothonotary  :— How  to  be  habited  in  court   -      a  HI     233 

Must  attend  in  court     ------  V      234 

May  rendei  judgment  in  vacation  in  certain  cases  92       16 

Application  for  security  for  costs  may  be  made 

to  — ;  administers  oath.  &c.      -       .       -       .  129       20 

In  absence  of  judge  performs  his  duties;  judpr- 
ment  cannot  be  rendered  by  —  without  notice 
of  application ;  judgment  may  be  revised  bv 
court,  how  and  when ;  delay  for  executing  such 

Wiudgment '  465       69 
hen  —  may  adjourn  court  -----  468       70 
May  order  moneys  to  be  paid  to  seizing  creditor  723     115 
Has  powers  of  judge  in  all  non-oontentious  pro- 
ceedings   - 1339     222 

Cannot  be  bail  or  surety  in  any  law  proceeding  -  VI     234 

Prothonotary's  Office:— Days   and  hours  during, 

which  it  must  be  open         .       .       -       -       -  IV     234 

Provincial  Secretary  :— To  be  notified  of  leave  of 

absence  of  judges  of  Q.B. 1160     190 

Pp'^'t^incial  Treasurer: — Service  of  attachment  by 

garnishment  upon  —    r 616       94 

Provisional  Possession  :— (v.  Possession)         -       -  1327     219 

Proxy  ;— Liability  of  purchaser  as  —  at  sheriflF's  sale  686     106 

In  maritime  suits --  40     302 

Publication:— Of  sheriff's  sale  of  movables       -       -         572-3       88 
Of  sheriff's  sale  of  immovables      -       -       -       -         650-5      lOl 

Of  order  to  call  in  creditors 603       92 

Ofsalebylicitation         -----       -929-80-31150-1 

Public  Bodies  (v.  Corporations,)        .       -       -       . 

Public  Offices  :— Usurpation  of—  (v.  Usurpation^  -    1016—21      164 

Public  Officer  :— Cannot  be  sued  in  damages  without 

previous  notice;  Formalities  of  notice      -       -  22         4 

Venue  of  such  suit  -.-.--  36         7 

When  he  may  apply  to  have  trial  take  place  in 
another  district    -------  ^       53 

Mandamus  against  heir  of  —         -       -       .       -  1082     161 

VvB.CB.KSV.Yi:— At  sheriff* s  sale:—         ^       .       -       -  674      lOo 

Debtor  cannot  become  -----  676     105 

By  proxy  ---.,-.-  686     106 

Last  bidder  becomes       -.--.-  685     106 

Duties,  rights  and  liabilities  of     -       -       -       -      687,695  107, 8 

(v.  Sheriff's  Sale,  <frc.) 
Quaker  : — Affirmation  of  —  sufficient   in   place   oi 

ordinary  oath       -------  255       39 

Quebec  :— Revision  of  judgments  rendered  in  other 

districts  heard  at—     ------  496       75 

Appeal  from  judgments  rendered  in  other  dis- 
tricts had  to—    - 1117     183 

Publication  of  sale  of  movables  seized  in  city 

of— 573       88 

Counties  in  district  of— 1355     225 

Banlieueofcityof— 1358     228 

Summary  proceedings  in  giving  bail  to  ailBwer  an 
action  in  C.  V.  A.  at  —       -       -       -       -       -  305 

Queen'Ib  Bench  {Appeal  Side) :— Proceedings  before 

{y.  Appeal) 1114fi<«c<u     "^^"^'^ 
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Queen's  Bench— [Continued.]  no.  page 

May  sit  in  vacation         >---.-  i  i 

Questions  :— To  witness  must  not  be  leading    -       -  270  41 

Witness  may  object  to  answer  certain         -       -  274  41 
To  be  written  at  length  in  deposition  if  parties 

disagree  as  to  their  legality       -       -       -       -  290  44 

8U0RUM ;— Of  judges  in  appeal     -----  1156  190 
APTs :— Privilege  of  execution  for  wages  for  manu- 
facture or  conveyance  of    -       -       -       -       -  552  83 
Ranking  :— Of  creditors  on  proceeds  of  sheriff's  sale 

of  movables 606-9  92 

Of  creditors  on   proceeds  of  sheriff's  sale   of 

immovables         .--..-.  724  115 

Ratification  r—Of  Title  (v.  C7on/Jrmae«>n9/"e»efe.)     -  949  153 

Attorney's  fees  on  proceeding  to  obtain       -       -  70  328 

Stamp  dutiespayable  on  proceedings  to  obtain  -  73-81  369-70 

Real  Action:— Fenttc  of     -       -       -       -       »       -  37-8,41  7,8 

Is  of  first  class        - 2  321 

Reasons  op  Appeal  :— Delay  for  filing,  demand  of, 

and  foreclosure 1133-4  186 

Delay  for  answering        -----._  1135  137 

Prolongation  of  delays    ------  1136  187 

If  not  filed -       -       -  1137-8  187 

Recaption  :— Definition ;  When  allowed ;  Service  on 

new  lessor    --------  873  142 

Receiver  General  :— Fine  incurred  by  person  usurp- 
ing public  office  is  paid  to  -       -       -       -       -  1019  164 

Record: — ^Transmission  of — how  effected       -       -  25  4 

Coercion  of  parties  retaining  any  portion  of       -  102  17 
Court  may  order  transmission  of —  for  proof  in 

another  circuit    -------  1078  177 

Transcript  and  transmission  to  court  of  appeal  -  1126  185 

If  incomplete  in  appeal,  court  may  order  per- S  1165  191 

fection  --------      J  1177  192 

Pieces  of  —  transmitted  must  be  numbered        -  IX  263 

Transmission  of,  if  commissioners  be  recused     -  1187  196 
All   proceedings  before  a  judge  must  remain 

among  —  of  the  court 1338  222 

Parties  to  have  communication  of  —  in  S.  C.      -  XXVII  237 

Parties  to  have  communication  of—  in  Q.  B.      -  lU  261 

Transcript  of — to  be  sent  to  privy  council  -       -  II  315 

Remission  of  —  by  Q.  B.  to  court  below       -       -  XXII  266 

(Clerk  in  appeal  to  provide  parchment  covers  for 

~;  B.  of  P.  Q.  B.y  nth  July.mn,) 

Recorder's  Court:— Jurisdiction  in  certain  cities    -  1217  200 

Evocation  from       -       -       -       -       -       -       .  1220-1  201 

(v.  Statutes  eatahlishing  in  different  ci<ie».) 

Recusation :— If  sole  judge  of  district  be  liable)  j„  « 

to  —  action  may  be  brought  in  an  adjoining^  loe  o  n  an 

district )  l«»-»-9  29 

Grounds  upon  which  —  may  be  based  -       -       -  176  28 

Grounds  of  disqualification  of  a  judge  -       -       -  177  28 

Effect  of  disqualificatibn 190  29 

A  judge  aware  of  his  liability  to  —  is  bound  to 

declare  it  in  writing    ------  179  28 

Judge  liable  to  —  must  sit  until  declaration  be 

tnade  and  adjudicated  upon       -       -       -       -  175  28 

Parties  are  bound  to  make  known  grounds  of — 

at  once --  180  28 
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Recusatiois— [Continued.]  no.  pack 

Delay  for  making  — after  judge's  declaration    -  181  28 
If  no  declaration  made,  —  may  take  place  at  any 

time  upon  affidavit      ------  182  28 

Is  proposed  by  petition  ------  183  29 

Proceedings  if  made  before  judge  make  declara- 
tion       ---------  184  29 

Judge's  declaration  conclusive  if  party  has  no 

written  proof       -       -       -       -       -       -       -  186  29 

If  maintained  in  another  district  record  to  remain 

there 188  29 

If  dismissed -  188  29 

Party  may  renounce  his  right  to  -       -       -       -  190  29 

Judge  may  decline  to  sit ;  exception  -       -       -  191  29 
Of  Arbitrators : — Can  only  be  for  reasons  discovered 

after  appointment       ------  1349  223 

0/  Commissioners  .•—M.a.j  take  place  for  same  causes 

as  in  other  courts         ------  1185  192 

Must  be  in  writing 1186  192 

Effect  of  -       - 1187  192 

Of  experts  .—If  valid,  others  to  be  appointed  -       -  326  48 

Grounds  for 32r  48 

QfJvxiges  in  Appeal: — May  take  place  for  same 

causes  as  in  superior  court  -----  1157  190 

Judge  who  sat  in  court  below  is  incompetent  to  sit  1 1 58  190 

No  petition  in  —  necessary  in  certain  cases       -  1159  190 

Redditions  de  Gohptes  :— (v.  Account)     -       -       -  521  79 

Re-Examination;— Of  witness  by  counsel  -       -       -  272  41 

Of  witness  by  jury   -------  410  62 

Refebrncr  :— To  accountants,  experts,  arbitrators, 

&c.         ---------  321-40  47-60 

To  statutes,  abbreviations  sufficient     .       -       -  26  4 

To  registrar  and  to  merchants  in  C.  V.  A.    -       -  30  297 
Registers— 0/  civil  status: — Formalities  required 

before  using 1236  203 

Requisites  of  duplicate  ------  1237204 

Act  respecting  duplicate,  Ac        -       .       -       -  1236  203-4 
Persons  bound  to  keep  —  may  be  compelled  to 

do  so 1238  205 

Petition  to  rectify  contents  and  service       -       -  1239  205 
Court  may  order  persons  interested  to  be  called 

in,  how  effected 1240  205 

Judgment  ordering  rectification  must  be  inscrib- 
ed ;  subsequent  copies  must  contain  corrections  1241  '  205 
Prothonotary  may  give  this  judgment,  which  is 
subject  to  review  -------  1339-40  222 

Of  authentic  act,  when  original  is  lost-       -       -  1252  206 
Of  Registry  Offices :  —  Must  be  authenticated, 

when  and  how     -------  1242  205 

0/ Sheriffs  and  Coroners :— Must  be  kept,  for 
what  purposes;  when  filled  duplicate  to  be 

deposited,  and  where  -       -       -       -       -       -  1243  205 

Authentication  of —       -       -       -       -       -       -  1244  205 

Of  writs  of  summons: — Prothonotary  must  keep  — ; 

all  persons  to  have  access  therrto     -       -       -  XIV  235 
Of  returns  to  writs  of  execution :— Must  be  kept  by 

prothonotary        -------  718  115 

Of  decrees  of  the  privy  council  -----  1  82  194 

Of  rules  of  practice  to  he  kept  hy  prothonotan*  -       -  VIII  2S4 
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Registebs — [Continued.]  SO. 

QfJomuio/teritJi,etc,          ------  IX 

Rkgistrab  ; —Deemed  an  officer  of  the  eomt     -       -  740 

Ofa  V.  A- tobecwom 3 

Do.        his  duties     ------  5 

Registrak's  Cebtificatf  :— In  cases  of  execution  )  697  et  9eq. 

upon  immovables        -----       ^  T3&-41 

In  matters  of  confirmation  of  title       -       -       _  955 

Is  prima  facie  evidence,  but  may  be  contested    -  738 

Amendment  of—    ----,--  739 

(v.  Certi^UxcU'  of  Hupoihect.) 
Registration:— Wife  sepantted  as  to  property  carry- 
ing on  trade,  must  roister  declani^on  to  that 

effect      -       - 981 

Of  acts  of  civil  sttffhs,  etc.,  (v.  RegiHen.) 
Forms  of  memorials  for  —  of  deeds,  judgments, 
discharges,  etc.     -------    \A^ei9eq. 

Of  judgment  to  create  mortgage,  form  of  notice 

to  registrar  --------  24 

^eneira^o/—.  form  of  notice  to  registrar       -       -  25 
Registry  Office  :—  Of  C.V.  A.,  to  be  open  throughout 

the  year       --------  4 

Religious  Profession  : — Registers  of— <v.  Registers)  1236 
Remedies  :— Against  judgment  (v.  Appeal,  Revision^ 

Certiorari^  etc.) 

Remission  : — Of  record  from  Q.  B.  to  court  below    -  XXII 

Removal  :-Of  effects  under  seizure  by  order  of  judge  563 

Of  8e&]3  (y.  Seals) 1292 

Rent  :— Attachpient  for  —  <v.  Attachment)        -       -  873-5 
Lessor  may  join  demand  for  —  with  action  for 

rescission      --------  888 

Evocation  of  suit  for  —  from  C.  C        -       -       .  1058 

Rents  :— Constituted  — ,  how  seized    -       -       -       -  632 

Ground  — ,  upon  immovables  seized  to  be  men- 
tioned in  minutes        ------  540 

Opposition  for  —  created  iii  redemption  of  sei- 
gniorial rights  cannot  retard  execution  on  im- 
movables, nor  carry  costs    -----  640 

Oppositions  to  seizure  and  sale  of  —  (v.  Opi)osi' 

tions)     ---------  652 

Collocation  of  claims  for  capital  of  life-rents      -  733 

Collocation  of  interest  and  arrears  of —      -       -  734 

Suits  for— payable  to  her  Majesty,  where  brought  1054-8  172- 

Demand  for  —  of  lands  illegally  detained    -       -  1108 

Appeal inmatters  of—         -       .       -       -      ?  ^^^2 

Description  in  summons,  of  —  constituted  for 
the  redemption  of  seigniorial  rights         -       -  52 
Renunciation;— Of  default  judgment         .       -       -  93 
Of  whole  or  part  of  any  judgment         .       -       .  477 
Of  judgment,  is  a  ground  of  exception  to  an  ap- 
peal              -  1130 

Oy  community  .—Must  be  registered  and  where      -  9S0 

Repairs*— To  property  sequestrated,  how  effected  -•  882 

Replication  ;-■  Delay  for  nling    -----  109 

Report  :—  Of  distribution  (v.  Execution  %  Collocation)  72i  etseg. 

Contestation  of—    -------  742 

Must  be  posted \  ^^^ 
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0/ Experts. '—Rowma.de 336  50 

When  to  be  made,  and  contents    -       -       -       -  337  60 

Penalty  on  delay  or  refusal  to  make  —     -       -  338  60 

How  availed  of 345  51 

To  form  part  of  evidence  if  valid  -       -       -       -  346  51 

In  the  case  of  sale  of  immovables  belonging  to 

disqualified  persons    ------  1268  et  acq  209 

(v.  Experts.) 

0/ Accountants^  etc.    -------  340  50 

Reprimands  : — Courts  majproprio  motu  pronounce  -  9  2 
Reprise  d'Instance;— (v.  t/on«tnwanceo/««i<)  -       -  434  65 
Reprises  of  Wife  : — When  husband  may  oblige  pro- 
ceeds ot  —  to  be  invested  in  immovables        -  982  160 
If  immovables  be  given  in  payment  of — >  con- 
firmation of  title  required  t       -       -       -       -  983  160 

Execution  may  issue  for — ^  -       -       -       -       -  984  ioO 

Requete  Civile  :— (v.  Petition  in  Revocation  of  Judg- 
ment)       505-9  77-8 

Resale  for  False  Bidding  {FoUe-enchkre)  .—When 

and  how  demanded     ------  690  107 

Who  may  demand  if  plaintiff  fail  to     -       -       -  691  108 

Proceedings  to  be  summary 692  108 

Liability  of  false  bidder 693-5  108 

Purchaser  may  prevent —     -----  (J94  108 

Writ  necessary  to  effect  ------  696  108 

Deposit  required  from  bidders  in  cases  of—       -     673, 680  106 

No  second  certificate  of  hypothecs  required       -  704  113 
Ground  of  nullity  of  sheriff's  sale  may  be  set  up 

by  purchaser       -------  717  115 

Claimants  under  report  of  distribution  may  de- 
mand —  against  purchaser  failing  to  pay  after 

notice 760  122 

Rescission  : — Of  lease  (v.  Lessor  and  Lessee)     -       -  887  et  seq  144 
Residence  : — Of  defendant  must  be  stated  in  writ  of 

summons -  49  9 

Resistance  : — In  cases  of—  to  execution,  defendant 

may  be  imprisoned     ------  732  126 

Respondent:— Must  file  appearance,  and  when       -  1128  186 

If  one  dies,  appeal  may  be  continued  by  survivors  1155  189 
tv.  Appeal.) 
Restoration  :— Of  papers  or  effects  which  do  not 

belong  to  a  succession  ------  1303  216 

Retraxit  :— (v.  Discontinuance)   -----  450  67 

Return  :— Writs  must  be  filed  on  or  before  return 

day        -       -       - 76,81  13-4 

Effect  of  non-return       ------  82  14 

Writ  must  be  accompanied  by  a  return  of  service  77  13 

Contents  of  such  return  -       -----  78  33 

Of  any  judicial  oflficer  may  be  contested  by  {  79  14 

improbation         ------<  159  26 

May  be  amended    ------      j  j^g  ^ 

Of  simple  service  of  summons  may  be  contested 

on  motion --  159  26 

Of  venire  facias        -------  375  57 

Of  bppositions     ^   -       -,-,-       -       -       -  585  90 

Of  writ  of  execution  (v,  ^arccttfion)       -       -       -  Q^etseq,  109 

Of  writs  of  attachment  before  judgment     -       -  ?.4S>-^  "SSS^ 
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(v.  Attachment,) 

Of  peremptory  writ  of  mandamus         -       -       -  1026      165 

Of  habeas  corpus  ad  subjiciendum        -       -       -  1042      170 
Of  executions  against  immovables  issued  from 

C.r.        -..-.--.-  1088 

Proceedings  on  such  return   -----  1090 

Of  writs  of  appeal    -------  1121-3 

Of  removal  of  seals-       ------  1301-2      216 

Of  warrants,  monitions,  Ac,  in  C.V.  A.        -       -  37      300 

Attorney's  fee  in  action  settled  before  —  in  S.C.  1      322 

"          "        after    -r  in  S.C.  2     322 
before -in  CO. 

appealable     --------  1      334 

Attorney's  fee  in  action  settled  before  —  in  C.C. 

non-appealable     -------  1      343 

Attorney's  fee  in  action  settled  after  —  in  C.C. 

appealable    --------  2     334 

Attorney's  fee  in  action  settled  after  —  in  C.C. 

non-appealable     -------  2 

Stamps  on—  inSC.        - 2 

Stamps  on  —  in  C.C.  appealable     -       -       -       -  3 

Stamps  on  —  in  C.C.  non-appealable    -       -       -  107     389 

0/Examiner 30645 

Of  commissioners  for  examination  of  witnesses  -  313       46 
Of  moneys  levied  on  execution  unduly  paid  over 

to  parties      --------  762      122 

Revendication  '.—Attachment  in  -       -       -       -       -  866      141 

Revenues  :— Original  jurisdiction  of  C.C.  in  suits  for 

—payable  to  the  crown 1054  §  2      172 

Suits  for  —  may  b*e  evoked  from  C.C.    -       -       -  1058      173 
Prosecutions  in  C.V.  A.  for  breach  of  revenue 

laws       ------               --  27      294 

Review  before  three  Jttdoes  :— When  may  be  bad  494       75 

.Before  what  judges          -       _       -       .       .  495       75 
From  what  districts  —  takes  place  in  Quebec,  and 

from  what  in  Montreal        -----  4%       75 

Delay  for  instituting  and  deposit  necessary  -       -  497       75 
Inscriptioti  for  review,  notice  and  delay  on,  and 

transnfission  of  record         -----  498.500  75,6 

Effect  of  deposit  and  inscription    -       -       .       -  499       75 

When  case  must  be  heard  in  —      -       -       -       -  500       76 

Days  for—        --------  500       76 

Prothonotary  must  put  case  on  roll  for  hearing:, 

when      ---------  501       76 

Rules  of  practice  in  review 260 

When  and  by  whom  judgmentis  rendered ;  scope 

of  judgment ;  registration  of  judgment  in  court 

of  original  action;  effect  of  judgment;  absent 

^judge  may  render 502       76 

Effect  of  change  in  the  personal  composition  of 

the  court sa'M       76 

No  appeal  where  judgment  confirmed  -       -       -  504       77 
Judgments  relating  to  writs  of  certiorari  are  not 

subject  to  — -       -       - 1234      202 

JNon-contentious  proceedings  are  subject  to  —   -  1340     223 

Of  judgments  on  capias  ------  823     133 

Of  judgments  of  C.  C. 1091     179 
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Of  judjonents  in  suits  for  illegal  detention  of 

township  lands     -       --       -       -       -       -  1111     182 

Attorney's  fees  in  cases  in     -       -       -       -       -  330 

Stamp  duties  payable  in  cases  in  —     -       -       -  142-7     376 
Reyision  :—0f  judgmentst  by  d^auft  .'—Rendered  by 

the  protnonotary  -------  465       69 

In  what  cases,  within  what  delay,  and  how  ap- 
plied foip -       .       .  483       73 

Requisites  of  petition  and  opposition   -       -       -  485       73 

Opposition  and  copy  for  plaintiff,  to  be  filed  in 

prothonotary's  office    ------  487       74 

Effect  of  such  opposition,  certificate  of  filing  to 
be  granted  in  duplicate,  certificate  to  be  served 

on  whom  and  how       ------  488       74 

If  o];)position  be  filed  before  execution  issue, 

notice  must  be  given,  delays  for  contesting     -  489       74 

Petition  and  opposition  form  part  of  proceedings 

in  original  action         ------  490       74 

Maintenance  of  opposition,  effect  as  to  costs       -  491       74 

If  opposition  be  maintained  by  reason  of  irregu- 
larity in  proceedings  of  plaintiff       -       -       -  492       74 

Effect  of  no  opposition  to  judgment  rendered  in 

vacation        .-----.-  493       74 

Before  Three.  Judges : — (v.  Review)    -       -        -        -  494       75 

Of  jury  list       - 357       63 

Revocation  :— Petition  in  —  of  judgment  -       -       -  505       77 

(v.  Petition.) 

Rights  :— Must  be  sued  for  before  proper  court       -  12        3 

Proceedings  to  enforce  —  not  provided  for  by  code  21         4 

Roll  :— For  proof  (v.  Proof.) 237       35 

For  hearing  (\j.  Inscription.)  ----- 

RoTURE :— Seizure  and  sale  of  property  held  en         -  671     105 

Routine  :— Order  of  —  of  proceedings  in  C.  C.   -       -    XXVII     255 

Rule  : — Parties  cannot  be  neard  on  —  without  service 

thereof,  delay LVI     241 

Stamp  duty  payable  on  —  in  S.  C.         -       -       -  35     365 

Stamp  duty  payable  on  —  in  C.  C.         -       -       -  26     381 

Rules  op  Practice  — ^Judges  of  S.  0.  may  make      -  29        5 

Applying  in  C.  C. 1059     173 

Court  of  queen's  bench  (appeal  side)  may  make  -  1177     192 

Must  be  registered,  by  whom  and  how         -       -  VIH     234 

All  practitioners  to  have  access  to       -       -       -  VIII     234 

In  S.  C. 233 

In  S.  C.  as  court  of  review     -----  260 

InC.  C. 253 

InQ.B. 261 

InC.V.  A. 273 

In  privy  council     -------  314 

Safe-Keeping  :— Sheriff  may  demand  advance  for  — 

of  effects  seized,  in  cases  of  execution       -       -  568       88 

Ditto  in  cases  of  attachment  before  judgment    -  847-8     139 

Saguenay  :— Exceptional  provisions  as  to  sittings  of 

courts  in  district  of     -       -       -       -       -       -  1,27     1,5 

Appeals  from,  where  heard 1117     183 

Saisie-Arr^t  : — (v.  Seizure  by  garnishment)       -       -  612  etseq       94 

8aisib-Arr£t  avant  Jugement  (v.  Attachment)       -  834  et  9«o     136 

Saisie-arrit  simple : —  (v.  Simple  attachment)  -       -  '^^     ^S3Sl 
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tSaisie-arrSt  en  main  tierce :  —  (v.  Attachment  by 

garnishment)         .-._--_  355  140 
Saisie-Execution  (v.  Executum.) 

BAiaiE-GAQERiE:— Et  par  droit  de  suite       -        -        -  873  142 

(v.  Attachment  for  rent,)  ^ 
Saisie-revendication  (v.  Attachment  in  revendica- 

tion) 866  141 

Salary:— Of  public  officers   and  school  teachers 

exempt  from  seizure   ------  628  97 

Of  raftsmen,  privilege  of  execution  for       -       -  552  83 
Minor  may  sue   for  —  before   commissioner's 

courts    ---------  1193  197 

Sale — 0/  movables  under  execution : — Notice  to  be 

given  and  to  whom 671  88 

Publication  of  notice      ------  572  88 

Publication  in  Quebec  and  Montreal    -       -       -  573  88 
Takes  place  at  time  notified ;  new  notices  if  re- 
tarded or  no  bidders ;  cannot  take  place  after 

day  of  return  of  writ  ------  689  90 

Guardian  must  produce  effects  at  time  fixed  for  690  91 

Seizing  officer  cannot  bid  or  purchase  -       -       -  591  91 

Minutesmustbemadeof  each  bid       -       -       -  592  91 

Adjudication  and  payment    -----  593  91 

Penalty  if  officer  receive  more  than  price  of  ad- 
judication    --------  594  91 

Must  not  be  for  more  than  debt ;  debtor  may  re- 
gulate order  of  selling         -----  595  91 

Guardian  entitled  to  discharge^  mention  of  effects 

no    produced       -------  595  91 

Proceedings  to  compel  guardian  to  produce  eff'ects  597  91 
Efi'ect  of  adjudication,  duty  of  sheriff'  on  selling 

shares ...-  593  91 

No  demand  to  annul — can  be  received,  exception  599  91 

Costs  of  —  must  be  taxed  at  once  -       -       -       -  600  92 

Contrainte  par  corps  lies  against  debtor  resisting  782  126 

Oppositions  to  —  (v.  verba)     -----  580  89 

Of  inventoried  movables  belonging  to  a  succession       1312-5  218 
(v.  Inventory.) 

Of  imtnovnbles  under  execution  (v.  Eocecution)         -  632  et  aeq  97 

Oppositions  to  —  (v.  Opposition)   -        -        -        -  651  et  aeq  102 

Of  immovables  of  which  the  owner  is  unknown  -  900  et  aeq  145 

Sheriff's  — {y.  Execution,  Sheriff)     -        -        -        -  706  c«  »e<7  113 

By  curator  .-—Of  property  belonging  to  a  corpora- 
tion which  has  forfeited  its  rights     -       -       -       1012-4  163 
Of  property  belonging  to  minors  and  other  dis- 
qualified persons  -------  1267  209 

When  value  of  such  property  is  under  four  hun- 
dred dollars  - 212 

Form  of  deed  of      -       -               -       .        _       -  13  423 

Memorial  for  registration  o.  deeds  of  -       -       -    liet  aeq  423 

Salvage  :— Suits  for  —  in  C.  V.  A.      -       -       -       -  19  290 

Schedule:— To  be  kept  of  cases  in  appeal        -       -  VI  262 

Of  notary's  fees  on  protests,  <fec.    -       -       -       -  12  422 

School  Taxes  and  Fees  :— Circuit  court  has  ultimate 

jurisdiction  in  all  cases  for        -       -       -       .     1053  §  2  172 
Opposition  not  necessary  for  part  of  —  in  cases 

of  execution        ----_-_  719  115 

^0  appeal  lies  in  suite  ioT     -----  1142  i87 
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School  Teachers: — Salary  of  —  is   exempt  from 

seizure 628  97 

Scire  Facias  :— Delay  in  demand  for  writ  of   -•      -  75  13 

To  annul  letters  patent  ------  1035  170 

Seal — Of  the  court : — Absence  of,  does  not  invalidate 

writ 47  9 

Seals  : — Affixing  of;  On  the  property  of  a  succession 

can  only  take  place  before  inventory  is  made  -  1279  213 

Commisssioner  to  be  named  and  how  -       -       -  1280  213 

By  whom  may  be  demanded  -----  1231  213 
Commissioner  must  draw  up  minutes,  contents 

thereof -  1282-9  213-4 

How  seals  are  affixed 1283  214 

Duty  of  commissioner  if  a  will  should  be  found 

while 1284  214 

If  doors  are  fastened  or  admittance  refused       -  1285  214 
If  after  entering  house,  commissioner  meets  with 

a  declaration  of  opposition       -       -       -       .  1286  214 

Judge  to  decide  forthwith  on  opposition     -       -  1287  214 
Result  of  references  to  judge  to  be  certified  on 

minutes 1288  214 

If  no  movables,  fact  must  be  stated  in  minutes  -  1289  214 
Minutes  must  be  deposited   in  prothonotary's 

office     -       -       - 1290  214 

Second  fixing  ;  when  there  may  be,  how  effected  1291  214 

IfdeclarednuII,  efi'ect  ------  1293  215 

If  made  before  burial 1295  215 

Order  of  collocation  of  costs  of      -       -       -       -  606  92 

Removal  of: — Applications  for  —  how  heard  -       -  1292  215 

How  executed  if  affixing  be  declared  null  -       -  1293  215 

If  two  affixinfirs,  when  only  —  can  take  place      -  1294  215 

Delay  for  —  if  affixed  before  the  burial       -       -  1295  215 

Who  may  demand  -       r 1296  215 

How  applied  for 1297  215 

Delay  on  summons  to  obtain        "       "       "       )  1337  2M 

If  allowed,  inventory  to  be  ordered,  notice  ne- 
cessary ---------  1298  215 

When  person  entitled  to  be  present  lives  out  of 

province,,  procurator  to  be  appointed       -       -  1298  215 
Persons  not  having  the  free  exercise  of  their 

rights  must  be  represented  at    -       -       -       -  1299  216 

How  effected,  inventory  to  be  made  at  time       -  1300  216 

Returns  to  be  made        -,---.  130I  216 

What  return  must  contain     -----  1302  216 

Papers  or  effects  found*  not  belonging  to  succes- 
sion must  be  handed  over  to  proper  claimants  1303  216 
Proceedings  must  be  filed     -----  1338  222 

Prothonotary  has  powers  uf  judge  in  matters  re- 
lating to—    1339  222 

Decision  subject  to  revision  -----  1340  223 

Seamen  :— Service  of  summons  on       -       -       -       -  66  11 

May  recover  wages  before  justice  of  the  peace   -  1216  200 
Secreting  Property  :— Attachment  lies  when  debtor 

is .-,-  834  136 

(v.  Attachment,) 
Security  :— No  advocate  or  officer  of  court  can  be 

{y.  Baits ^T^  'fiA. 
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If  defendant  be  entitled  to  —  dilatory  exception 

Ues 120       19 

If  plaintiff  reside  out  of  Lower  Canada,  proceed- 
ings may  be  stayed  on  application  until  —  be 

jgiven .---  128        20 

Effect  of  failure  to  put  in  within  time  fixed  (v. 

Coats) 129       20 

Prothonotary  may  receive  motion  for  —  in  vaca- 
tion          129 

Judgment  ordering  must  fix  time  for  offering     -  514 

How  given       --------     515-520 

Attorney's  fee  on  putting  in  —  S.  C.     -       -       -  27-8 

Attorney's  fee  on  putting  in  —  0.  C.    -       -       -  20 

7»  appeal  .—Appellant  must  give     -       -       -       -  1124 

How  received  --------  1125 

Reduction  of  —  if  excessive  how  obtained  -       -  1131 

Delay  for  giving —  in  appeals /roro  circuit  court  -  1143 

How  given .--  1144 

"What  sufficient        -------  II45 

What  sufficient  if  appellant  does  not  object  to 
execution  of  judgment        -----  1145 

Court  to  regulate     -------  1177 

How  given  in  suits  for  illegal  detention  of  town- 
ship lands  in  appeal  to  privy  council  -       -       -  1179 
On  evocation  of  cases  from  commissioners  court       1200-1 

(v.  Sureties,) 
For  the  safe  return  of  a  vessel  —  Action  in  C.  V, 
A.  to  obtain  —     -------  2I 

Seduction  :— Suits  for  —  cannot  be  tried  before  com- 
missioners* courts        ------  1189 

Seigniorial  Dues  :— How  class  of  actions  for  —  is 

determined  as  regards  costs        -       -       -       -  12 

Seigniorial  Rights  t—lients  constituted  for  redemp- 
tion of  —  how  described  in  demand  -       -       -  52 
No  opposition  allowed  for  preserving  -       -       -            659 
Only  arrears  resulting  from  —  are  purged  by  ^             7l0 
sheriff's  sale  and  licitation       -       -       -      }             936 
Execution  may  issue  at  once  against  immovable 
for  arrears  of  rents  constituted  in  place  of      -           1087 
Seizure  by  Garnishment  —  iSaisie-arr^t) : — When 

resorted  to    --------  612 

How  made,  and  tenor  of  writ       .       -       -       -  613 

Debtor  to  be  summoned 614 

Service,  Garnishee  cannot  be  condemned  by  de- 
fault unless  served  personally  ;  exception  ; 
defendant,  how  summoned  if  an  absentee ;  de- 
lay for  answering  proceedings    -       -       -       -  615 

Effect  of— 616 

Where  garnishee  must  make  declaration ;  how 

made  by  a  corporation       -----  617 

When  declaration  must  be  made ;  may  on  notice 

be  made  before  return  day  -----  618 

What  garnishee  must  declare  ;  creditor  has  a 

right  to  be  present 619 

Garnishee  is  entitled  to  travelling  expenses,  how 
he  may  collect  them    ------  620 

Jadgment  against  garnishee ;  must  be  served ; 
delay  for  executmg 621 
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Seizure  by  Garnishment— [ConftnMed.] 

Case  of  several  seizures  oy  different  creditors  - 
If  moDe:rs  are  due  at  future  time  or  conditionally 
Penalty  incurred  by  garnishees  failing  to  declare, 

relief  on  payment  of  costs  -  -  -  _ 
Effect  of  judgment  on  garnishee's  declaration  - 
Delay  for  contesting  garnishee's  declaration, con* 

testation  must  be  served,  delay  for  answering  - 
Contestation  otherwise  subject  to  ordinary  rules 

of  suit    --------- 

Things  which  cannot  be  seized      -       -       -       - 

If  garnishee  has  in  his  possession  movable  effects 

and  negotiable  paper  or  title  of  debt 
Distribution  of  proceeds  of  sale    -       -       -       - 
Discharge  of  garnishee  if  not  indebted,  seizing 

party  pays  costs    ------- 

In  circuit  court        ------- 

tv.  Attachment,  Execution) 
Seizure  : — Of  movables  in  execution    -       -       - 

(v.  Execution.) 

By  garnishment 

Of  immovables  (v.  Execution^,)       -       -       -       - 

Second  seizure  of  same  thing       ~       "       "      ) 

{For  seizure  h^ore  Judgment — ^v.  Attaehmentt  Qur- 
niahment,  &c.) 
Separation  between  Consorts  {entre  ^poux): — 
0/ property : — Venue  of  action  for  —      -       -       - 
Authorization  of  judge  necessary  before  bringing 
,    suit        -       -       -       -       -       -       -.- 

In  what  cases  suit  for  —  may  be  brought    - 
Formalities  on  summons,  notice  of  actions  must 
be  published,  and  how        *       -       -       -       - 

Any  creditor  of  defendant  may  intervene  in  suit 
for —      --------- 

Judgment  of—  cannot  be  rendered  on  confession 
Judgment  of —  may  determine  reprises  of  plaintiff 
Judgment,  how  executed  and  published 
Wife  may  accept  or  renounce  community,  may 
have  inventory  made ;  partition  how  effected  - 
Wife's  renunciation  must  be  registered  and  how 
If  the  reprises  of  the  wife  consist  of  movables    - 
Declaration  to  be  filed  by  married  woman  se- 
parated as  to  property,  to  enable  her  to  carry 
on  trade ;  penalty        ------ 

If  husband  gives  up  immovables  to  wife  in  pay- 
ment of  reprises,  confirmation  of  title  is  neces- 
sary      --------- 

Remedy  of  wife  if  amount  of  her  rights  be  not 
voluntarily  paid,  she  may  be   compelled  to 
receive  valued  immovables  in  payment    - 
Actions  for  —  are  of  second  class  -       -       -       - 

JVom  Bed  and  Board  ide  corps) : — Reference  to  civil 
code       --------- 

Venue  of  action  for  —    ------ 

Necessary  preliminaries  to  suit  for  —  - 
Attachment  of  movable  property  of  community 
how  obtainable  and  effected      -       -       -       . 
Revendication  of  wife's  movables       -       -       _ 
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Sepabation  between  Consobts — [Continued,]  no.  pagi: 
Provisions  of  trial,  judgment,   exeoution  and 

publication  of  suit  for—     -----  989  160 

Actions  for  —  are  of  first  class     -       -       -       -  3  ^ 

Service  on  wife  separated      -----  67  11 

Sequestbation  :— Demands  for  — ,  how  made,  court 

may  order  suo  motu     ------  876  143 

Demand  may  be  made  during  long  vacation       -  11 

Nomination  of  sequestrator  -----  877  143 

Sequestrator  must  be  sworn,  how  put  in  posses- 
sion      -       -       .       - 878  143 

Sale  of  perishable  things 879  143 

Lease  of  enjoyable  rights       -----  880  143 

Neither  party  can  become  lessee  of  effects  -       -  881  143 

Aepairs  and  other  expenditure     -       -       -       .  882  143 
Duties  and  obligations  of  sequestrators,  they  must 

account  and  when       ------  883  143 

Gaae^  in  which  parties  may  obtain  order  for      \     g.^  g^  142  3 

Discharge  of  sequestrator     -----  884  143 
Orders  of —  are  executed  provisionally,  notwith- 
standing appeal    -       -       -       .       _       -       -  885  143 
If  appointment  or  administration  be  hindered  by 

violence 886  143 

Sequesteatoe  : — (v.  Sequestration.)    -       -       ,        - 
Seeqeant  op  Militia  : — May  serve  summons  in  com- 
missioners' court  -------  1196  198 

Cannot  act  as  attorneys  before  commissioners* 

court 1203  198 

Fee  due  for  service  -------  1215  200 

Seement  Df  cisoibe  :— (v.  Decisory  Oath.)  -       -       -  443-7  66-7 

Sebvice  :— Of  writ  of  summons  (v.  Summons)      -       -  55-74  10-3 
May  be  effected  on  Sundays  or  holidays  by  leave 

of  judge 54  10 

Hours  for  effecting 55  10 

How  effected 56-7  10 

On  defendant  residing  in  same  domicile  as  plain- 
tiff   58  10 

)n  several  defendants    - 59  10 

la  a  general  partnership 60  10 

On  a  joint  stock  company      -----  61  11 

On  a  partnership  without  a  known  office     -       -  62  11 

On  a  body  corporate       ------  63  11 

On  foreign  companies  and  executors    -       -       -  64  U 

On  church  fabriques  and  vestries  -       -       -       .  65  ]1 

On  mariners     --------  66  11 

On  wives  -- --  67  11 

On  absent  defendant       ------  68  11 

If  in  Upper  Canada 69  12 

On  prisoners -  70  13 

In  church,  in  court,  or  on  floor  of  the  house,  null  71  13 

May  be  effected  at  elected  domicile     -       -       -  72  13 

On  whom  bailiff  cannot  make—  -       -       -       -  74  13 

What  return  of—  of  summons  must  contain       -  78  13 

Of  intervention       -------  157  25 

Ofpetition  in  intervention 162  26 

Of  articulation  of  facts   ------  209  31 

Of  writ  or  paper  out  of  the  district,  how  made, )  461  68 

restriction  as  to  costs 5  1067-8  176 
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Service— [Con«»nwcrf.]  no.    pagk 

(v.  Stat,  of  Q.f4^  Vic,  c,  21,  ante, p.  xli.) 
Of  all  proceedings  insults  is  necessary       -       -  462  69 
Of  judgment^  not  necessary  unless  ordered  -       -  476  71 
Restriction  for  costs  of,  when  defendant  or  wit- 
ness resides  in  Upper  Canada    -       -       -       -  481  72 

On  joint  stock  or  financial  companies,  in  case  of 

seizure  of  shares  -------  566  87 

Of  oppositions  --------  585  90 

Of  oppositions  to  marriage    -----  991  161 

Of  summons  on  corporations  illegally  formed  or 

violating  their  powers,  &c.        -       -       -       -  999  162 

Of  writ  of  mandamus     ------  1023  165 

Of  writ  of  appeal 1123  184 

Of  interrogatories  upon  articulated  facts     -       -  223  33 

Of  writs  of  seizure  by  garnishment       -       -       -  615  94 

Do.       do.       upon  provincial  treasurer       -  615  94 

Of  oppositions  to  sale  of  immovables  -       -       -  654  102 

Of  declaration  in  matters  of  capias  and  attach-  S  804  131 

ment j  850  139 

Of  writ  of  attachment  if  debtor  be  absent  or  con- 
cealed    852  139 

Of  habeas  corptia  ad  aubjidendum  -        -        -        -  1043  170 

Of  petition  to  appeal  from  judgment  of  C.  C.       -  1148  188 

Ofsummons  in  commissioners' courts  -       -       -  1196-7  198 

Ofwritsofcert»orar» 1228  201 

Of  order  on  notary  to  exhibit  or  give  copies  of 

minutes -  1249  206 

Of  proceedings  in  suit,  on  party  who  has  left 

Lower  Canada,  or  has  no  domicile  therein       -  84  14 
Of  warrants,  monitions,  &c.,  in  C.  V.  A.      -       -  37  300 
Servitudes  : — Oppositions  to  secure  —  cannot  be  re- 
ceived     659  103 

Sheriff's  sale  conveys  active  —  attached  to  pro- 
perty       708  113 

Sheriff's  sale  does  not  discharge  property  from  709  113 
Sale  by  licitation  conveys  property  with  active 

and  passive— 936  152 

Severance  :— Additional  costs  to  plaintiff  in  cases  of 

—  in  defence  in  S.C. 17  323 

Additional  costs  to  plaintiff  in  cases  of  —  in 

defence  in  C.  C. 336 

Shares  :— Are  liable  to  seizure 565  87 

Seizure  of — how  effected 566  87 

Duty  of  sheriff  on  telling  —  in  execution ,  transfe  r 

effected 598  91 

Alienation  of  —  belonging  to   minors   invalid 

without  permission  of  judge       -       -       -       .  1267-73  209 

Curator  to  vacant  succession  cannot  sell — without 

consent  of  parties  interested      -       -       -       _  1235  220^ 

Sheriff:— How  to  be  habited  in  court       -               -  HI  233 

Must  attend  in  court  during  term  -       -       -       -  V  234 

Cannot  be  bail  in  any  law  proceeding  -       -       -  VI  ^i 

Imp robation  against  return  of _       .       .  159  26 

Coroner  acts  in  his  place,  in  certain  cases   -       -  4C6  70 

If —  also  coroner,  prothonotary  or  deputy  acts  •  4^7  70 

Scde9  by  —  (v.  Execution,  Skeriff^s  sales.)        -        -  708.  711  113 

Registers  of— VL^    ^is^ 
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Sanarv—iOmfimmed.}  sol    ficb 

May  dtmzad  adranee  from  creditor  for  mttS  ocB  S 

keeping  of  elTectsfeized     -       -       -       -      |  SC-S  13? 

How  opMRntiona  are  serred  upon  -       ...  5g5  <^ 
Cannot  bid  for  <«  purehage  property  r<M  under 

execution      --------  3P191 

D^tyof — on  aeDinx  shares  onder  ezeeation      -  5K  91 
Moneys  levied  may  oe  paid  bj — to  creditor  when 

no<^>po«tion        -------  601  92 

Writi?  of  ezecaticm  aeainst  immovables  executed 

by 6S498 

Da^  of  —  if  second  seiiiire  be  pat  into  his  band?  612  99 

May  exact  $4  before  seizins  immorables     -       -  ^G  100 

Place  of  sale    --------  671  ltf> 

May  retain  cost«  oat  of  moneys  levied-       -       -  705  113 

Effect  of  sheriff's  s^es    - itKefwqllS 

May  be  held  br  coercive  im^riwHiment  to  pay- 
ment of  moneys  levied  by  him    -       -       -       -  7o9  122 

Duty  of  —  in  exeeoting  capias     -       -       -       -  817-8  133 

liability  of  —  for  discharging  debtor  on  bail  in 

mattersof  capias  (v.  ^jmu)      ^       -       -       -  829-30  135 

May  demand  costs  of  sommoningjory  beforehand  LXVI  242 
Sheriff's  Officer  : — Cannot  be  bail  or  sor^y  in  any 

law  proceedings   -------  VI  234 

Sheriff's  Sale— < v.  Execution,  §  bidding  and  9ale)    -  G65  et  »eq  104 

Deed  to  be  given  on  completion    -       -       -       -  689  107 

Conveys  ownership  when  adjudication  is  perfect  706  113 

In  what  condition  parchaser  ti^es  property       -  707  113 
Adjudication  conveys  all  rights  and  servitudes 

but  does  not  warrant  contents    -       -       -       -  708  113 

Does  not  discharge  from  servitudes     -       -       -  709  113 
Nor  from  seigniorial  rights,  emphyteusis  or  sub- 
stitution or  customary  dower  not  yet  open, 

exception      --------  710  113 

Discharges  property  from  all  other  ireal  rights    -  711  114 

Proceedings  if  debtor  refuse  to  give  up  property  712-3  114 

If  purchaser  fail  to  pay  -       -----  760  122 

Vacating  of: — At  whose  instance  and  in  what  cases 

may  be  effected    -       -       -       -       -       -  ^     -  714  114 

Application  lor  —  how  made ;  preferential  right 

of  seizing  party    -------  715  114 

Delay  within  which  judgment  debtor  must  apply 

for— 716  114 

Grounds  of  nullity  may  be  set  up  by  false  bidder  717  115 
Ships  : — Service  of  summons  on  masters  or  marin- 
ers -       -       -       -       66  11 

Sickness  op  Judge  :— How  he  may  render  judgment 

during— (v.  Jwlg^^ 1170  ll'l 

Si(i.\ATL'RE  :— Denial  of  —  to  bills  of  exchange,  Ac, 

how  pleaded         -------  145  23 

Sittings  of  Courts:— May  be  prolonged,  how  regu- 
lated     ,-,------  11 

Behaviour  o.  persons  at         -----  4^5  2 

Maintenance  of  order  during         -       -       -       -bet  sen  - 

By  different  judges-at  some  time  -       -       -        -  454  (^ 

(v.  CovrtH.) 
Slandkr:— Suits  tor  —  cannot  be  tried  before  com- 
missioners' courts        --.---  1189  196 
i!»or/s-ORi)RE :— (v.  »SiHJj-coWoctt(um)       -       .       -       -  753-6  121 
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NO.     PAGR 

Bpecial  :— List  of  jurors        -----       'SQSetaeq  56 
Statement  : — Of  facts  (v.  Articulation.) 

Of  impugned  document  to  be  drawn  by  protho- 

notary 168  27 

Cf facta  f  in  jury  trials    ------  363  53 

In  cases  of  abandonment  of  nroperty   -       -       -  764  123 

To  be  deposited  in  suits  for  damages  in  C.  V.  A.  I  305 

Status:— Registers  of  civil —  (v.  JKcf/isfer*)       -       -  1236  203 

Statutes  :— Abbreviated  reference  to        -       -       -  26  4 

Stay:— 0/  Execution;  —  Order  for,  when  and  by 

whom  granted  in  C.C. 1084  178 

How  effected  in  S.O.,  in  case  of  movables    -       -  583  90 

In  case  of  immovables    ------  651,  102 

Of  judgment  in  appeal    -       -       -       -       -       -  1179  193 

By  petition  for  revocation  of  judgment       -       -  607-9  78 

0/ proceedings : — ^In  matters  of  intervention  -       -  156-7  25 

Court  of  Q.  B.  may  order  —  in  court  below  -       -  1177  192 
Stock  :— In  manufacturing  or  financial  associations. 

(v.  Shares.) 

Stenography 42 

Striking.* —Of  panel  of  jurors  (v.  Jwror*)  -       -       -362e««cQ'  66 

Sub- collocation 753-6  121 

Subduction:— Of  anactionin  C.  V.  A.       -       -       -  28  297 

Submission  :— Definition      ------  1341  223 

Who  may  enter  into 1342  223 

What  deeds  of— must  state 1344  223 

Must  be  in  writing 1345  223 

When — becomes  inoperative       -       -       -       -  1348  223 
(v.  Arbitrators*  award.) 

Sub-oppositions  :— Must  be  served     -       -       -       -  754  121 

Subornation  :— Ground  for  recusation  of  expert  -  |  gS  37 

SuBPCENAS :— How  served,  (v.  Witness)       -       -       -  248  37 

Stamp  dues  payable  on  —  in  S.  0.       -       -       -  10  362 

Stamp  dues  payable  on  —  in  0. 0.      -       -       -  5  j}g  ^J 

Substitution  :— Proceedings  to  appoint  curator  to  -  1265  208 

(v.  Tut&r.) 
Succession  :— In  matters  of  —  before  what  court 

parties  are  summoned         -----  39  8 

Dilatory  exception  founded  on  delay  for  making 

inventory  of—      -------  121  20 

Appointmentof  curators  to   -----  1263  208 

When  seals  may  be  affixed  on  property  of  -       -  1279  213 
Restoration  of  papers  or  effects  which  do  not  be- 
long to          1303  216 

(v.  Inventory t  Seals,  Sales,  Ben^  0/  inventory.) 

Vacant  .'—When  deemed  so 1331  220 

Who  may  demand  appointment  of  curator  to     -  1332  220 

How  such  appointment  is  made    -       -       -       -  1333  220 

Duties  of  curator  to        .---..  1334  220 
Curator  cannot  sell  immovables,  shares  or  stock 

without  consent  of  parties  -       -       -       -       .  1335  220 

Must  reader  accounts  of  —  when  required  -       -  1336  /J20 

Proceedings  to  remain  of  record  -       -       -       -  1333  222 

Powers  of  prothonotary  in  matters  relating  to    -  1339  222 

Decisions  subject  to  revision         -       -       -       -  1340  223 

Abintestate :— Act  respecting *IQSS 
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NO.  PAGE 

Sui  Juris  :— Persons  must  be  —  to  be  party  to  a  suit  14  3 

Suit  :— <v.  Action.) 

Continoanoe  of  —  iy,  CorUinuance.)       -       -       -  434  65 

Discontinuance  of-------  450  67 

Abandonment  of-------  395  60 

Peremption  of        -------  454  68 

SoMMONS :— Register  to  be  kept  of  all  writs  of  -       -  XIV  235 

Defendant  must  be  summoned  or  heard     -       ••  16  3 
Where  —  should  be  taken  out  in  different  kinds 

of  actions  (v.  JurUdictiorit  Defendant)       -       -  34, 42  7, 8 

Delays  on  —  how  reckoned    ------  24  4 

Suits  in  S.  Care  commenced  by  -       -       -       -  43  8 

Writ  of 44c<»cff  8 

Delav%  on  .•—In  superior  courts       -       -       -       -  75  13 

In  suits  between  lessors  and  lessees     .       -       -  890  144 

In  circuit  courts     -------  1066  175 

In  prosecution  for  usurpation  of  corporate  rights  1000  162 

In  prosecution  for  usurpation  of  public  office  \  ^q^^  -^ 

\  7'i  TJ 

On  mandamu."  -        ------      J  -^^  -^ 

Onprohibitii.           ------       j  -   'j  .^ 

On  scire  facial 75  13 

On  summons  in  commissioners'  court  -  •  ,  -  1194  197 
Actions  must  be  commenced  by  writ  of  —  in 

whose  name  issued      ------  43  8 

Bv  whom,  and  at  whose  instance  -       -       -       -  44  8 

May  be  in  English  or  French       -       .       .       -  Ab  % 

By  whom  sigaed  and  attested       -       -       -       -  46, 51  9 

Absence  of  seal  does  not  invalidate     -       -       -  47  9 

To  whom  directed 48,51  9 

Tenor  of 48-9,51  9 

If  several  defendants  in  different  districts  several 

writs  must  issue  -------  489 

Of  defendant  out  of  district 461  68 

In  actions  on  bills  of  exchange,  notes  or  private 

writings         --------  49  9 

Corporate  bodies  how  described  in       -       -       -  49  9 

Cause  of  action  to  be  stated   -----  50-1  9 

Object  to  be  cleasly  described  in  -       -       -       -  52  9 

May  be  amended \  ^?2  JS 

May  be  served  on  Sundays  or  holidays  by  leave 

of  judge 54  10 

Hours  for  serving 55  10 

Service  of —how  effected 56-7  10 

Summons  of  defendant  residing  in  same  domicile 

as  plaintiff 58  10 

Of  several  defendants 59  10 

Of  a  i^eneral  partnership GO  10 

Of  a  joint  stock  company 61  11 

Of  a  partnership  without  a  known  office     -       -  62  H 

Of  a  body  corporate 63  11 

Of  foreign  companies  and  executors     .       -       -  64  11 

Of  church  fabriques  and  vestries  -       -       -       -  65  11 

Of  mariners 66  H 

Ofwives -  67  11 
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Summons— [  Continued,] 

Of  absent  defendant       ------ 

In  Upper  Canada     ------- 

Ofpnsoners     -------- 

Service  of — in  church,  ill  court,  or  on  floor  of 
the  house,  null     ------- 

May  be  served  at  elected  domicile       -       -       - 
When  to  be  made  returnable        -       -       -       - 

On  whom  bailifif  cannot  serve  —    -       -       -       - 

Must  be  returned  by  or  on  day  fixed    ~       "      | 

What  certificate  of  service  of  —  must  state 

(v.  Return  and  Service.) 
Informalities  in  writ  of  —  how  pleaded 
May  be  amended    ------- 

If  copy  of  —  be  incorrect       -       -       -       -       ^ 

Nullities,  how  waived     ------ 

Ketum  of  service  of —  how  contested  -       -       - 
In  suits  between  lessors  and  lessees     -       -       - 
Formalities  of — in  actions  of  separation  between 
consorts        --------  974     158 

Formalities  on  —  for  usurpation  of  corporate 

rights 996  e<  «e<7  162 

In  actions  against  corporations  illegally  formed 

or  exceeding  their  powers  -    ,  -       -       -       -  99^9  162 
Summona  in  Circuit  Court : — Provisions  concerning 
—  in  superior  court  apply  with  certain  changes 

to— 1065  175 

Delays  upon    --------  1066  175 

Service  of —  in  another  or  more  than  one  district  1067-8  176 

In  Commiasionera*  Court : — Delay  upon   -       -       -  II94  l97 

Tenor  and  contents  of    -----        -  1195  198 

May  be  served  bvbailifi' or  sergeant  of  militia    -  1196  198 

If  accompanied  KVTsCttachment     -       -       -       -  II97  ]98 

In  Non-contentioua  Proceedinga : — Dblays  on  —     -  1337  222 

Sunday  :— Parties  cannot  be  summoned  on  or  for)  ci  -ir^ 

a  —  without  leave  of  judge  (v.  Non-juridical}  2q  \i 

dava.)     -       -       - S  '^13 

Superior  Court  :— Jurisdiction  of     -       -       -       -  28  6 

In  matters  of  capias       -       -       -       -       -       -  808  131 

(v.  Juriadiction,  Judge,  Pleading,  Heview,  Appeal, 

Evocation,  &c.) 

Supplementary  Demand:— May  be  brought  to  re- 
medy omission  in  original  suit   -       -       -       -  18         3 

Suppression  op  Writings  :— Court  may  order proprio 
motu      ---,------ 

Sureties  :— No  advocate  or  ofl&oer  of  court  can  be    - 
How  offered     -------- 

Sufficiency  how  justified        -       -       -       -       - 

Ground  of  objection  to    -----       - 

Sufficiency  of —how  decided        .        -       -       - 
If  accepted,  bond  to  be  drawn  up  to  remain  of, 
reoora   --------- 

Acceptance  of  —  decided  summarily  -       -       - 
One  sufficient  unless  two  specially  required 
In  Jljjpca^ .—Judge  may  swear'     -       -       -       - 

In  appeal  from  circuit  court  -       -       -       -       - 

Qualification  of 
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Su  RETIKS — [  Continued.] 
In  Appeals  to  Her  Majesty .—  Justify  apon  real 
estate ;  one  sufficient  ------ 

In  matters  of  Capiat : — (v.  Capias.)  -        -        -        - 

In  matters  of  attachment      ----- 

(v.  Security.) 
In  suitslin  C.  V.  A. ;  justification  of — 
Surprise  : — Power  of  judffe  if  party  be  taken  by  — 

by  adduction  of  unexpected  evidence 
SuKREXDER   {D4lais8ement) : — Of  movrMes    or   im- 
movables, how  effected  in  voluntary  execution 
ofaiudgment       ------- 

Voluntary  —  of  an  hypothecated  immovable 
Court  must  appoint  a  curator,  against  whom  sub- 
sequent proceedings  are  directed      ... 
Powers  of  curator,  distribution  of  rents,  issues 
and  profits    .----.-- 

Surrogates  : — Advocates  in  C.  V.  A.  to  be  appoint- 
ed—     -.------.- 

Duties  of  —  in  C.  V.  A.  - 
Surveyor  : — ^Appointment  of  —  to  determine  boun- 
daries   -----.--- 
Suspension  : — Of  judge  of  queen's  bench  must  be  re- 
gistered        -       - 

Place  how  supplied  (v.  t/ttc^e.)       _       -       -       - 
Of  Judgment  of  jLHstribution : —         _        .        -        _ 
Tables  op  Fees  :— (v.  Tarifs.) 
Tales  :— Jury   may  be  completed  by— in  certain 

cases,  but  cannot  be  wholly  made  up  of  - 
Tariffs  op  Fees  r-nJudges  of  superior  court  may 
make ;  promulgation  of —         _       _       _       _ 
Penalty  for  exceeding    ----.- 
Queen's  bench  (appeal  side)  may  make 
How  established  in  C.  V.  A. 
In  C.  V.  A.  to  be  posted  in  registrar's  office 
Payable  to  advocates  in  S.  C. 
Payable  to  bailiffs  in  S.  C.      - 
Payable  to  prothonotary  in  S.  C.  - 
Payable  to  advocates  in  C.  0. 
Payable  to  advocates  in  appeals  from  C.  C.  - 
Payable  to  bailiffs  in  C.  C.    - 
Payable  to  clerk  C.  C.    - 

InQ.  B.   - 

In  C.  V.  A 

In  insolvent  matters      .----_ 

Taxation  :— Of  parties  answering  interrogatories  on 
articulated  facts.         -       -       -       -,      - 

Of  witnesses    -------- 

Execution  for         _______ 

Of  costs  of  suits  and  revision  thereof  .       -       - 

Of  pay  of  guardian  and  other   costs  of  sale  of 

movables      -i.----.__ 

Of  costs  in  appeal    ------- 

Of  costs  in  C.V.  A. \ 

Taxes:— Opposition  not  necessary  to  obtain  pay- 
ment of  municipal  or  school      .       -       -       . 
Tender  and  Payment  into  Court  : — Definition  of  - 
Must  describe  object  offered        .       .       .       _ 
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Tender  and  Payment  into  Covrt— [Continued*]  no.    page 

How  made       -       -       - 639       82 

May  be  made  at  elected  domicile        •       -       -  540       82 
What    authentic  document  recording  —  must 

contain 541       82 

May  be  renewed  by  pleading  and  paid  into  court  542       82 
Of  withdrawal  of  moneys  paid  into  court ;  when 
opposite  party  may  receive  —  without  pre- 
judice      543       82 

Expense  of  tender  by  whom  borne       -       -       -  544       82 

Sequestration  in  cases  of —          .       -       -       _  883     143 

In  suits  before  C.  V.  A.         ^       .       .       .       .  29     297 

Tenements:— Suits  concerning  titles  to,  aresubr^  1142     187 

ject  to  appeal S  1178     193 

Term  :— And  sittings  of  courts    -----  11 

Courts  may  prolong  or  shorten     -       -       -       -  11 

(v.  Courts.) 
Provisions  relating'to  non-appealable  cases  re- 
turnable during          109.J     179 

Terms  : — Circuit  Court  does  not  sit  in' —  in  city  of 

Montreal -       -  1059     173 

Testamentary  Executor  : — (v.  Executpr,) 

Testificandum  :— Writ  of  hahecu  corpus  ad       -       -  253       39 

Testimony  :— (v.  Evidence.) 

Texts  :— Interpretation  of  code  in  case  of  difference 

between  English  and  French  text     -       -       -  1361     229 

Thanksgivino  Days  :------  2        1 

Three  Rfvers  .—Appeal  from  district  of  -       -  1117     183 

Banlieueof 1358     228 

Tierce  Opposition  :— (v.  G^pposition,)        -       -  510       78 

Tiers  Saisie  :— (v.  Oamishee,) 

Timber  :— Penalty  on  persons  cutting  —  on  property 

taken  in  execution      ------  646     100 

Title  :— Confirmation  of  —(v.  ConArmation)     -       -  949     153 

Evocation  of  suits  affecting  — ■  from  C.  C.     -       -  1058      173 
Defendant  in  suits  for  illegal  detention  of  lands 
held  in  free  and  common  soccage  may  plead 

adverse 1110     182 

All  demands  affecting  —  are  subject  to  appeal  \  iito     193 

Township  Lands  :— Who  may  demand  partition  of 

—  held  in  common  (v.  Partition)       -       -       -  912      148 
Possessory  actions  against  persons  illegally  de- 
taining   1107     181 

Trade  :— Formalities   required  to  enable  married 

woman,  separated  as  to  property*  to  carry  on  981     159 

Traders  :— Governed  by  provision  of  insolvent  act  -  780     126 
Transcript  :— Of  record  to  be  made  by  prothonotary 

on  appeal  to  Q.  B.       -       -       - .     -       -       -  1126     185 

Of  record  to  be  sent  to  privy  councU    -       -       -  II     315 

Transmission  op  Record  :—  (v.  Record.)         -       -  25        4 

Treasurer:— Service  upon  provincial       -       -  615       96 

Trial  ; — Postponement  of —  on  adduction  of  nnex 

peeled  evidence          -----.  216       32 
May  be  proceeded  with  after  delay  for  answer 

ing  articulation  of  facts      -----  220       32 

Byjury(v.  Jwn/) 348«<«cg[       62 

Motion  for  new       ------.  42664 

Trinity  House:— Jurisdiction  of       ....  121S-9     ?Cft 
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p0irern  of  fyrocboiMCary        _       _       -       .       -  133^  2a 

AM^oimeot  rabjeet  to  lerisoB .       -       -       -  12^  ^3 

PlMSfinhiM€fwnnaaae,m7maliU        ...  19  3 

When  fiable  to  impnMnnieiit       ....  793  ]^ 
SptcvH  —  maft  be  named  to  eseli  ndnor  in  eafw 

of  lieiUtioD --  921  11^ 

TlTTcnOHiF :— (r.  Tutor.)       ...... 

UvfroyTRSTrD  Sens :— Proeeedinss  in  —  in&C     -   9Btt»^  15 

Proeeedincs  in  —  in  C.  C.     -       -       .       .       -  lOS^  176 

VnurKKY z—Commismefn c»f  —  inCV.  A-        -       -  {1308 

Vxnt/rrwzb  Cassis      .......  21  4 

Upfkk  Canada  :— 3enice  of  rammons  in          -       >  69  12 
Ust'KPATlox: — Of  Public  f/r  cc^rporate  <#ee9,  wbai 

snd  br  whom  eompliunt  for  —  maj  be  made  -  1036  164 

Where  eomplaint  U  to  be  laid,  pierioos  an-)  .~  ,, 

tboriMitu/niieceMarj^ delays  and  formalities?  mJ^  ^^ 

neeemaryin  proeeedineB        -       -       -       ->  "'^^  *** 

Petition  may  declare  who  has  a  right  to  the  office, 

and  &)UTi  may  ad^adicate  on  both  claims        -  1018  161 
Tenor  of  judgment  if  complaint  be  weU  founded, 

and  fine  to  which  defendant  may  be  condemned  1019  l&l 

Tf  complainant  fail  most  pay  costs       -       -       -  1039  ig| 

RightH  of  persons  declared  entitled  to  office , 

court  may  order  sheriff  to  oast  defendant       -  1021  161 

Vac'ant  8ucce«8IO?is  :— (  v.  Succe*rion.)     -       -       .  133I  et  seq  220 

VacatikgofShkbiff'sSales  :— (v.  ^SA-ert/T*  iSix/e*.)  714  114 

VAf 'ATIOH  :— Long  —  what  ------  11 

r>>arts  cannot  sit  daring 11 

How  reckoned  in  delays        -       -       .       .       -  4^  gg 

Judgment  by  defaalt  by  prothonotary  in     -       -  92  16 
SaitH  between  lessors  and  lessees  may  be  gone  on 

with  during— 889  144 

Proceedings  in  non-appealable  cases  retnmable 

,,in  -       '       -       -       -       '    .-       -       -       -1099,1100  180 

MmrtH  may  adjourn  to  any  day  m  — to  render?  469  69 

judgments     ^  -       -       -     .  -       -    .   -       -    5  1172  192- 
Valuation  :— Of  different   i)ortions  of  immorable 

property  sold  in  execution          -       -       _       .  753  ||g 
Of  property,  title  to  which  is  sought  to  be  con- 
firmed             964  157 

Of  property  belonging  to  minors,  &c.  -       -       -1268c«»eg  209 
Vaujatorh  :— (v.  Experts.)        -         -        -        -        . 

Vknditioni  Exponas  :— Tenor  of  writ  of   -       -       -  663  104 
MuHt  iHFue  when  oppositions  are  not  decided 

ur»on  until  after  day  first  fixed  for  sale     -       -  662  104 

When  only  may  execution  of— be  stopped        -  664  104 
VJOTDOBh'  Claim  :— IIow  collocated  when  concurring 

with  builders'  priviYeg© 735-7  118 
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Vbntrb  Facias  :—  Writ  of,  how  issued  and  tenor      -  372  57 
Amount  of  deposit  to  be  made  with  application 

for.- LXV  242 

How  served     -       - 374  57 

Notice  of  striking  jury  to  be  given  by  party  ob- 
taining—       LXX  242 

When  returned 377  58 

Proceedings  on  return  of -       -       -  394  60 

(v.  Jury  Trial,  Jurors,  Verdict,) 

Ventilation  :— Of  charges  on  immovables       -       -  735  118 

Venue:— Of  personal  actions       -----  34^8  7 

Ofactions  between  consorts  -       -       -       -       -  36  7 

Ofsnits  in  damages  against  public  ofl&cers  -      \  ^  gl 

In  real  actions        ------      j  ^  g 

In  mixed  actions 37-8  7 

In  matters  of  succession        -----  39  8 

Of  actions  in.  warranty  and  continuance  of  suits  40  8 
Ofactions  when  sole  judge  of  district  may  be 

recused-    .--.:.-----  42  8 

(v.  Actions,  Jurisdiction,  Summons.) 

Verdict  :— Jury  failinfr  to  agree  on  —  must  retire    -  408  62 

Jury  ma^  be  permitted  to  retire  for  the  night    -  408  62 

If  they  fail  to  attend  again ,  liable  for  a  contempt  409  62 

Jury  may  at  any  time  re-examine  witnesses,  or 

ask  opinion  of  judge    ------  410  62 

A  greement  of  nine  jurors  suflEioi«nt  to  return  a  —  411  62 

If  jury  cannot  agree  on  —  may  be  discharged     -  412  62 

Reception  and  entry  of  —      -----  413  62 

Sjpecial  —  if  on  an  assignment  of  facts  -       -       -  414  62 

General  —  if  no  assignment  -----  415  62 

Before  rendering —jurors  may  demand  allowance, 

effect  of  default  to  i)ay 416-7  62 

Must  be  upon  all  the  issues   -       -  ^     -       -       -  418  63 

Cannot  pronounce  upon  costs  of  suit  -       -       -  419  63 

Amendment  of  clerical  errors  in—       -       -       -  420  63 
If — cannot  be  rendered  on  account  of  death 

illness,  or  withdrawal  of  a  juror       -       -       -  420  63 

Delay  for  moving  for  judgment  on       -       -       -  421  63 

How  motion  for  judgment  on  —  may  be  opposed  422  63 

Affidavit  of  juror  as  to  reasons  of  rendenng  — 

cannot  be  received      ------  42865 

Evidence  that  —  recorded  is  not  that  intended, 

cannot  be  received      ------  429  65 

Arrest  of  judgment  annuls  -----  432  65 

Writ  of  error  a»iinstjudgment  on  —  -       -       -  1114  182 
(v.  Jurv  Trial,  Jurors,) 

Veredicto  :— Motion  for  judgment  non  obstante  —  -  423-4  63 
What  are  sufficient  grounds  for  judgment  non 

obstante— 43365 

Vbripication  :— Letters  of  -       -              -       -       _  220-2 

Vessel  :— Seizure  of — over  fifteen  tons,  how  effected  560  §  3  86 

Vestries  :— How  served  with  summons     -       -       -  65  11 

Vice- Admiralty  :— Jurisdiction  of  court  of VI  275 

No  ce*^  iorari  lies,from  the  court  of      -       -       -  1235  202 

Api^eai  lies  to  privy  council  from  decrees  of —  -  273 

Tanffof  fees  in  — now  established      -       -      -  l  «2K^ 
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Taxation  of  co0te  in—    .....<  ^1     2gg 

Roles  and  regnladoiifl  of  courts  of—    -       -       -  fIB 

Tables  of  fees  inr-------  387 

YlKWKBii :— <v.  Expert.)       -        -        -        -        -        -321  e#  •eq       47 

ViaiTKS  DBS  Lrecx ;— <v.  £!3q>er/j».)      -       -       -       -  33  tt  ^eq       48 

Viva  Vocb  :— Party  may  be  enmmoned  to  answer 

interrcH^tories —  in  open  conrt,  Ac.         -       -  226       33 

Ditto,  before  examiner          -----  3Q5       45 

VoLCSTAEY  Execution  :— Of  Judgment      -       -       -    514  ef  •e^.    /9 

VoLUXTABY  SusEENDEB :— Oi  hypotheeatod  property  531-6       81 
Wages: — Minor  over  fourteen  may  sue  for  —  before 

commissioners'  court          -----  II93     197 

Raftsmen's  —  privileged  in  execution  -       -       -  552       83 
Seamen's  —  may  be  recovered  before  jnstiee  of 

the  peace 1216     200 

Knits  for  mariner's  —  in  C.  V.  A.         -       -       -  15     28S 

Wabbakt  op  Aeeest  :— Who  may  grant  and  when   -  812     131 

Tenor  of— 813     131 

Form  of—        .-.-----.  43      132 

How  long  debtor  may  be  imprisoned  under  —   -  814     132 

Ihity  of  commissioner  granting —        .       -       .  815     132 

(v:  Capias,) 

Waeeant  op  Attachment  —Of  effects  of  debtor,  may 

be  issued  by  commissioner  and  when       -       -  842     137 

Tenor  of— 843     138 

Form  of— 46     138 

How  long  effects  may.be  detained  under  —        -  844     138 

Duty  of  commissioner  granting  —        -       -       -  845     139 
Warrantors  :—<v.  Warranty.)            -       -       -       - 
Warranty  :— Stay  of  suit  when  defendant  has  a 

recourse  in  —  against  a  third  party  -       -       -  120  §4       19 
Delay  to  plead  when  warrantors  are  to  be  called 

in -----  122       20 

Delay  for  calling  in  warrantors     -       -       -       -  123       20 

Form  and  contents  of  demand  in  -       -       -       -  124       20 

Course  of  warrantor  if  —  simple  or  personal       -  125       20 
In  real  warranty,  any  remote  warrantor  may  be 

at  once  called  in          ------  126       20 

Warrantor  in  cases  of  real  warranty  may  take 

up  contestation    -       -       -       -       -       -       -  127       20 

Warrantee  relieved  from  contestation,  may  re- 
main in  suit  to  protect  his  rights       -       -       -  127       20 
Execution  of  judgments  of    -----  127       20 

In  cases  of  dilatory  exceptions  founded  on  delay 

to  call  in  warrantors  how  delays  to  plead  are 

reckoned 134       22 

Warrantor  may  plead  to  principal  action  against 

warrantee     -       -  ^     -       -       -       -       -       -  134       22 

In  what  court  action  in  —  should  be  instituted    -  40         8 
Delay  to  answer  dilatory  exception  if  plaintiff  be 

obliged  to  call  in  warrantors       -       -       -       -  108       18 

Wipe  :— Service  on  —  separated  from  bed  and  board  67       11 

Sennce  on  —  separated  as  to  property         -       -  67       11 
(Carrying  on  trade  must  register  declaration  to 

that  effect     - 981      159 

(v.  Marriage,  Community^  Reprises,  Separa^ton,  r&c.) 
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Will  z—Daty  ot  commissioner  on  finding  one  while 

affixing  seals        .......  1284  214 

Withdraw  :— Opposition  to        -       -      -       -       -  658     103 

Witness  :— About  to  leave  the  province,  \tow  ex- 
amined        -'• 24035 

If  prevented  oy  illness  from  attending  court, 

how  examined  ---....  24036 
In  such  cases  must  be  re-examined  at  time  of 

proof  if  possible 240  36 

Examination  of— in  another  district  without 

the  formality  of  a  commission  iii  S.  C.  -  -  2C1-2  36 
Examina   on  of  — in  another  district  without 

a  commission  in  C.  C.          -       -       -       -       -  1078  177 

How  summoned.      --.-.--  24437 

May  be  sworn  before  commissioner  -  -  .  241  36 
May  be  summoned  to  declare  what  they  know 

or  to  produce  documents    -----  245  37 

Summonsof— residing  in  Ontario       -       -       .  246  37 

For  such  purpose  special  order  is  necessary  -  247  37 
Service  or  subpoenas  on  —  in  Lower  and  Upper 

Canada 248  37 

Service  of  subpoenas  on  —  in  another  district     -  461  68 

Penalty  on  witness  disobeying  subpoena      -       -  240  37 

Travellingexpensesmust  be  tendered  him        -  249  3& 

Who  may  be 251-2  38 

Any  person  present  may  be  examined  as  -  -  250  38 
Any  party  to  a  suit  may  be  examined  as — effects 

of  such  evidence,and  privilege  of  adverse  party  251  38 

What  are  objections  to  the  credibility  of     -       -  252  38 

When  consorts  may  be  -----  25238 
In   prison,   may  be  brought  up  under  haheaa 

corptt8 25339 

During  examination  of  —  the  other  witnesses 

may  be  excluded  from  the  room        -       -       -  254  39 

Must  be  sworn  b^ore  giving  evidence  -       *       i  ^  S 

How  if  a  Quaker 255  39 

Form  of  oath  to  be  changed  according  to  relig- 
ious belief  of       255  39 

If  witness  refuse  to  take  oath       .       -       -       .  257  39 

Witness  present  cannot  stipulate  that  travelling 

expenses  be  paid  before  he  testifies         -       -  258  39 

May  be  examined  as  to  religious  belief      -       -  259  39 

Must  know  importance  of  oath  and  be  compos 

mentis    ---------  260  39 

Deaf  mute  may  be  —  under  certain  circumstan- 
ces       -       -       - 261  39 

Bailiff  who  has  served  writ  of  summons  in  a  case 

cannot  be  a  witness  therein       -       -       -       -  262  39 

How  examined  in  contested  oases,  judge  may 

ask  —  any  questions  he  may  deem  necessary  -  263  39 

Notes  of  evidence  must  be  read  over  to       -      |  ^44 

May  alter  deposition  before  signing     -       -       -  264  40 

Preliminary  interrogations 267  40 

Objections  to  —  may  be  established  by  prelimin- 
ary examination          ------  26ft  40 
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